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THE ORGANIZATION AND PROCEDURES OF THE 
FEDERAL REGULATORY COMMISSIONS AND AGEN- 
CIES AND THEIR EFFECT ON SMALL BUSINESS 


MONDAY, JULY 18, 1955 


House or REPRESENTATIVES, 
Suscommitree No. 1 on RecuiaTory AGENCIES, 
OF THE SELECT ComMITTeE TO ConDuctT A STUDY AND 
INVESTIGATION OF THE PROBLEMS OF SMALL BUSINESS, 
Washington, D. C. 


The subcommittee met, pursuant to notice, at 10 a. m., in room 304, 
House Office Building, Washington, D. C., Hon. Joe L. Evins (chair- 
man of the subcommittee) presiding. 

a Sa Representatives Evins (presiding), Multer, and Mc- 
ulloch. 

Also present: Everette MacIntyre, staff director and general coun- 
sel; Wm. Summers Johnson, assistant staff director and chief econo- 
mist; Clarence D. Everett, staff member; and Victor P. Dalmas, 
assistant to minority members. 

Mr. Evins. The committee will come to order. 

I notice by our clock on the wall that the time is not correct. The 
meeting is on schedule. 

This is Subcommittee No. 1 of the House Small Business Com- 
mittee, concerned with the regulatory agencies of the Government. 

We are glad to welcome here our friends of the Federal Trade Com- 
mission. I see a number of our old friends, and members of the staff 
of the Commission. 

I believe it was on July 14, just about a year ago, that members 
of the Commission’s staff and Commissioners came before our com- 
mittee. We are glad to have you again. I believe the chairman stated 
at that time that we feel it is not best to deal at arm’s length with the 
Federal Trade Commission. So we welcome this opportunity again 
to see our friends from the Commission. 

I have a brief statement which I should like to present before we 
call the chairman and other witnesses. 

This subcommittee of the House Small Business Committee is 
commencing hearings this morning on the organization and proce- 
dures of the Sack weenlatiek commissions and agencies. Our hear- 
ings today will deal with the Federal Trade Commission. 

his Commission is charged with the duty of enforcing the anti- 
trust laws and other statutes in the public interest. Other regulatory 
commissions and agencies enforce other statutes and issue regulations 
which vitally affect small business. These agencies and commissions 
were established to carry out policies laid down by Congress. These 


1 
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olicies basically are for the regulation of commerce. Power to regu- 
ate commerce is given Congress by section 8 of article I of the Con- 
stitution of the United States. 

In several instances Congress has delegated its power in this field 
under specific policy guides and with specific objectives to agencies of 
the Government. In no instance does any of these agencies have the 
power to regulate commerce except as specifically provided for by 
Congress. At no place in the Constitution can it be found that any 
power to regulate commerce is delegated to the President. 

In approving the legislation which established the regulatory 
agencies and commissions, Congress carefully and deliberately pro- 
vided for such regulation to be independent of the executive branch 
of the Government. The constitutional and statutory concepts re- 
garding the independence of these agencies and commissions have been 
affirmed by the Supreme Court of the United States in a number of 
cases, an important one of which was Humphrey’s Ewecutor v. U.S. 
(295 U. S. 602). That case, with which many of the people here are 
familiar, arose after the President of the United States removed the 
late William H. Humphrey as a Commissioner of the Federal Trade 
Commission, on the ground, as the President said, that— 


the aims and purposes of the administration with respect to the work of the 


Commission can be carried out most effectively with personnel of my own 
selection. 


The Supreme Court held that the President of the United States was 
without authority to effect such removal of Commissioner Humphrey. 
In reaching this decision, the Court reviewed both the legislative 


history and the constitutional concepts underlying the FTC and said 
among other things the following: 


It is charged with the enforcement of no policy except the policy of the law. 
Its duties are neither political nor executive, but predominantly quasi-judicial 
and quasi-legislative. 

The Federal Trade Commission is an administrative body created by Congress 
to carry into effect legislative policies embodied in the statute in accordance with 
the legislative standard therein prescribed, and to perform other specified duties 
as a legislative or as a judicial aid. Such a body cannot in any proper sense be 
characterized as an arm or an eye of the executive. Its duties are performed 
without executive leave and, in the contemplation of the statute, must be free 
from executive control. 


The Court further stated with reference to passage of the Federal 
Trade Commission Act: 


The debates in both Houses demonstrated that the prevailing view was that 
the Commission was not to be “subject to anybody in the Government but * * * 
only to the people of the United States”; free from “political domination or 
control” or the “probability or possibility of such a thing”; to be “separate and 


apart from any existing department of the Government—not subject to the 
orders of the President.” 


And here—the Court spoke as it has many times before and since, 
on the separation of powers of our Government, as follows: 


The fundamental necessity of maintaining each of the three general depart- 
ments of goverrment entirely free from the control or coercive influence, direct 
or indirect, of either of the others, has often been stressed and is hardly open 
to serious question. So muck is implied in the very fact of the separation of 
the powers of these departments by the Constitution; and in the rule which 
recognizes their essential coequality. The sound application of a principle that 
makes one master in his own house precludes hita from imposing his control in 
the house of another who is master there. 
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Notwithstanding these statements, as I pointed out on February 
23, 1955, the date our subcommittee was organized in the 84th Con- 
gress, this committee has received a number of disturbing reports— 
in the press and otherwise—about the regulatory agencies—the FTC 
and other commissions. According to these reports the Hoover Com- 
mission reorganization for these commissions has effected radical 
changes in their basic concepts. Specifically the Hoover Commission 
lans make the chairman of each commission responsible to the Pres- 
ident, to serve at the pleasure of the President. They give the chair- 
man complete control and direction over the administration of the 
commission. Some of these reports suggest secretive and mysterious 
connections between the White House and these commissions. 

For example an AP story appearing in the press on March 3 of this 
year was to the effect that counsel of the Securities and Exchange Com- 
mission had been cited for contempt of a district court of the United 
States for refusing to produce certain SEC records in a public court 
trial. It appears that SEC insisted that this Commisison is respon- 
sible to the executive branch of the Government and is privileged to 
keep its records secret from the judicial branch. Yet the records in 
question were involved in a quasi-judicial action of that Commission 
which was properly under review by the court. 

On last Tuesday, July 12, the Chairman of the SEC refused to tell 
a subcommittee of the Judiciary Committee of the United States Sen- 
ate whether or not he had talked with anyone in the White House 
about the issuance of an order that the SRC postpone hearings. It 
is significant that the Chairman of the SEC did not claim privilege 
of secrecy on the ground that this was in the public interest or necessary 
to the security of the country. He claimed it a privilege to keep secret 
whether or not the President of the United States or his aides had 
influenced actions of the Securities and Exchange Commission. 

Recently there has been considerable discussion in the press and 
elsewhere concerning some alleged overlapping consideration and 
action by the White House respecting the recent quasi-judicial han- 
dling by the Civil Aeronautics Board of a matter involving one very 
large and another small airline. If these reports concerning that mat- 
ter should prove to be true it would seem that not only are there con- 
necting wires between the White House and the CAB but in that 
instance they became crossed and short-circuited. 

Earlier, Business Week magazine carried a lead article which it titled 
“Republicans Reshape the FTC.” This article, which appeared in 
the issue of June 5, 1954, said that the Federal Trade Commission was 
undergoing a change “in makeup, in philosophy, in organization.” 
This article went on to say: 





Basically, of course, FTC remains an enforcement agency: * * * FTC’s job 
has in no way changed—but the way it intends to carry it out has changed. 
As compared to the way the Democrats did things, the Republicans are mak- 
ing it easier for the businessman who is up on the FTC carpet, harder for 
the FTC lawyers handling the cases * * *. Some observers say that, as a prac- 
tical matter, FTC is setting standards of proof that will make the lawyers’ 
job almost impossible * * *. Finally FTC has just adopted a complete reorgan- 
ization program. The immediate significance of the reorganization, however, 
is that it gives (Chairman) Howrey the chance to name his own team. When 


the plan becomes effective July 1, the Republican majority will really have 
come into its own. 
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Clearly, one of the reasons the Congress had in mind for establish- 
ing the Federal Trade Commission as an agency independent of the 
President was to make certain that in the enforcement of anti- 
monopoly laws it would remain free from political influence and not 
become involved in political considerations in the handling of anti- 
monopoly matters. 

The Congress realized that the Antitrust Division of the Depart- 
ment of Justice is subject to the direction of a political appointee, 
subject to removal at the pleasure of the President. Consequently, 
the Congress had every reason to believe that the Attorney General 
in his directing and prosecution of antimonopoly cases would do so 
in a manner in keeping with the views of the White House. Support 
is indicated for that belief in a recent press report to the effect that 
the Attorney General flew to Denver last summer to discuss with the 
President of the United States what should be done by the Antitrust 
Division of the United States Department of Justice about the pro- 
posed Bethlehem- Youngstown steel merger. It was to eliminate the 
problem of having all antimonopoly law enforcement in such hands 
that the Congress established the Commission independent of the 
Executive. 

It is our purpose, therefore, to determine through these hearings 
whether it is true, as we frequently hear, that these supposedly inde- 
pendent commissions have become political puppets, so to speak, on 
telephone wires leading from the White House or from a political 
committee. Specifically, we expect to try to find out whether or not 
the reorganizations which have resulted from Hoover Commission 
proposals or otherwise have changed the effectiveness of these com- 
missions in carrying out their responsibilities. This committee ex- 
pects to inquire whether the conduct of these commissions and their 
officials make for effective enforcement of the laws assigned to them. 
We are interested in determining whether the Federal Trade Com- 
mission is effectively enforcing the statutes designed to protect small 
business against monopolistic practices and unfair methods of com- 
petition, and whether the Commission is operating independently of 
Executive direction. 

I am advised that at the FTC there have been at least two reorgani- 
zations within the Commission since the Hoover Commission sub- 
mitted its recommendations on this Commission. We believe it is 
proper for us to inquire into the purposes of those reorganizations and 
the effects upon small business. At a later date the committee will 
make inquiry into specific legal cases undertaken by the Commission. 

This subcommittee recognizes, as does the full House Small Busi- 
ness Committee, the vital importance and the high purpose of the job 
which the FTC has to perform in the public interest. 1 am personally 
keenly aware of these things as are several members of our com- 
mittee staff—who were former employees of the Commission. It is 
intended that these investigations shall be constructive and we trust 
helpful in carrying out the mandate of Congress—and in assisting 
the Commission in being useful and more effective in reaching its 
declared goals and objectives—free from improper influences exer- 
cised upon its decisions in the public interest. 

That concludes our statement of the announced purposes of this 
investigation. 
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I should like to repeat that the House Small Business Committee 
has a great interest in the work of the Federal Trade Commission. I 
should like also to thank the staff of the Federal Trade Commission 
for its cooperation with this committee in furnishing information in 
response to questionnaires and inquiries that have been made. 

I think it appropriate at this time to introduce Mr. McCulloch, a 
member of our subcommittee. Other members of our subcommittee 
are not present. Mr. Multer of New York is expected to be here later. 
Mr. McCulloch of Ohio, a minority member, is also a member of the 
Judiciary Committee of the House. 

Now, among the reports in the press that I referred to—I have a 
great number here, but I am not going to ask that they all be included 
in the record—I will ask, Mr. Reporter, that you include a few of 
these. 

Here is an article in the Evening Star dated November 27, 1953, New 
Look at the FTC. I will ask the reporter to include this in the record. 

Also, the article referred to from Business Week, June 5, 1954, 
Republicans Reshape the FTC; also an article from the Washington 
Post and Times Herald of March 22, 1955, Backstage in Rubber Plants 
Case. There is also another article in the Washington Post of 
January 19, 1955, Federal Communications Commission Nominee 
Tried to Hide Utility Ties; another article in the Washington Post 
and Times Herald dated August 15, 1954, Less Business Competition, 
a summary report of the hearings conducted by this committee last 
year. 


Here is a report from the Washington Post and Times Herald of 
May 16, 1955, entitled The Power Fight, and another report, How 
Power Lobby Works on the FPC. 


I should like the reporter to have these press reports included in the 
hearings at this tyne.’ 


2 Subsequent to the date of the hearings, there ere in Time magazine under date 
of January 9, 1956, a news item regarding the organization of the White House Office, its 
work and its relationships with the agencies of the Government. That news item is re- 
printed as a part of this footnote as follows: 

The men who work under Sherman Adams are no mere spear-carrying extras; they in- 
clude some of the key men in Government. Staff channels are not so rigid as to prevent 
any staffer from going straight to the President. Some, by the nature of their duties, have 
greater need than others for direct access (see dotted lines on chart). But it is the foolish 
staff member, or, indeed, the Cabinet officer, who fails to keep Adams fully informed about 
discussions with President Eisenhower. 

Immediately below Adams is his copaty, soft-spoken Maj. Gen. (retired) Wilton B. 
(“Jerry”) Persons, 59. Persons spent 13 = as an Army liaison man on Capitol Hill, 

vart of that time as Army Chief of Staff Eisenhower’s representative with Congress. 
nder Persons, as liaison men with Congress, are Administrative Assistants I. Jack Martin, 
47, and Bryce Harlow, 39. Martin, onetime administrative assistant to Senator Robert A. 
‘Taft, is especially liked and respected on the Hill. 

At the same level are Deputy Assistants Fred Seaton, 46, and Howard Pyle, 49. Seaton, 
a Midwest newspaper publisher, served briefly as a United States Senator from Nebraska. 
A longtime Stassen supporter, he switched to Eisenhower early in 1952, was a trusted cam- 
paign adviser. He acts as the White House liaison man with Government agencies. Pyle, 
na onetime radio announcer, served two terms as Governor of Arizona, was defeated in 1954. 
He bey oe in Federal-State relations, e. g., highways and other projects involving 
grants-in-aid. 

Press Secretary James C. Hagerty, 46, has earned, especially since the President’s illness, 
the admiration of the White House press corps. He was a political reporter for the New 
York Times, served for 9 years as Tom Dewey's press secretary. One of the few men with 
access to the President day or night, Hagerty has more independence than most staffers, 
yet works in close consultation with Adams. MHagerty’s assistant is former New York 
Herald Tribune Reporter Murray Snyder, 44. 

Special Counsel Gerald Morgan, 47, served 10 years (1935-45) as assistant legislative 
counsel to the House of Representatives, now helps draft administration bills and acts as 
legal adviser to the President. Administrative Assistant Gabriel Hauge, 41, is the staff’s 
economic specialist. A onetime economics instructor at Harvard and Princeton, he is a 
former editor of Business Week. §S hwriter Kevin McCann, 51, on leave as president 
of Ohio’s Defiance College, is an old friend and biographer (Man From Abilene) of the 


President. 
pecial Assistant Dillon Anderson, 49, a Houston corporation lawyer and occasional 
novelist (I and Claudie), is the staff connection with the National Security Councii. 
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(The press reports referred to are as follows:) 


{The Evening Star, Washington, D. C., November 27, 1953] 


Tuomas L. Stokes—New Loox (GOP) at tHe FTC 


ANXIETY OF SMALL BUSINESS, CO-OPS, AND FARMERS SEEN INTENSIFIED BY FIRING OF 
ABLEST MEMBERS OF STAFF 


What the Eisenhower administration change has done to the Federal Trade 
Commission, the fair trade practice and antimonopoly agency created by Congress 
back in the Woodrow Wilson administration, has become such a matter of con- 
troversy that it is likely to be an issue before Congress next session, and perhaps 
a subject of congressiona! inquiry and scrutiny. 

Groups manifesting concern include small business, cooperatives, labor and 
farm organizations. 

Early in the administration they were disturbed by the President’s appointment 
as Chairman of Edward F. Howrey, local lawyer who had represented sizable 
interests in cases brought by the FTC, which seemed a familiar example of 
“packing” at the top with a person having a viewpoint in conflict at some points 
certainly with I'TC policy and vision. At the same time the antimonopolists huve 
lost champions in the departure from the Commission of Commissioner John 
Carson and more recently of Commissioner Stephen J. Spingarn. 

The anxiety of the small business-cooperatives-farm-labor groups has been 
intensified by the dismissal of some 60 staff members, some of long experience, 
and the demotion of a number of others, especially in view of an anlysis made by 
former Commissioner Spingarn that a disproportionately large number of dis- 
missals and demotions were from the Antimonopoly Bureau and the Bureau of 
Industrial Economics which have constantly been under fire from big business 
interests. 

Mr. Spingarn challenged Chairman Howrey’s statement that the reduction 
in force, which the Chairman attributed to a cut in appropriations by Congress, 
had been distributed proportionately among the various sections of the Com- 
mission. 

The issue of the new regime at the FTC and its attitude is being pursued 
vigorously by Wallace Campbell, director of the Washington office of the Co- 
operative League of the U. 8S. A., who has explored it in correspondence which 
has brought Senators Murray and Mansfield, Montana Democrats, and Chairman 
Howrey of FTC into the discussion. 

Senator Murray, former chairman of the Senate Small Business Committee, 
informed Mr. Campbell that he would urge action by Congress to call to account 
Chairman Howrey who, he explained, “had assured the committee that he would 
not fire any one at the Commission because of the employee’s position in respect to 
the antitrust laws, or because of any animosity toward FTC people arising out 


Working both through the NSC and directly with the President is the Central Intelligence 
Agency of Allen Dulles, 62. The Adams staff chanrel with the Cabinet is through Maxwell 
Rabb, 45, former Senate assistant to Henry Cabot Lodge, Jr. 

All papers from the Cabinet, the NSC, the agencies, etc., are routed through Staff Secre- 
tary Andrew Jackson Goodpaster, 40, an ex-SHAPEman under Ike. When the President 
is at Gettysburg, Goodpaster does most of the shuttling back and forth between there and 
the White House. 

Defense Mobilization Chief Arthur Flemming, 50, Budget Director Rowland Hughes, 59, 
and Arthur Burns, 51, Chairman of the Council of Economie Advisers, head organizations 
which are in many ways independent of the regular staff. But they work so closely with 
Adams’ staffers that they can be considered part of the White House team. 

Also slightly apart from the staff proper are the special assistants: Haro'd Stassen, 48, 
is charged with planning for disarmament; Detroit Banker Joseph M. Dodge, 65, former 
Budget Director, coordinates the foreign economic policies of the United States; Atomic 
Energy Commission Chairman Lewis Strauss, 59, also acts as_the President's personal 
adviser on atomic energy; retired Army Engineer John S. Bragdon, 62, is the President’s 
consultant on public works; scholarly Hart Schaffner & Marx President Meyer Kestnbaum, 
59, specializes in Government reorganization and Federal-State relations; Civil Service 
Commission Chairman Philip Young, 45, former dean of the Columbia Graduate School 
of Business. is the White House adviser on personnel matters; Inland Steel Co. Chairman 
Clarence Randall, 64, is special adviser on tariff and trade policy; and former General 
Rese Board Chairman Clarence Francis works on plans for disposing of agricultural 
surpluses. 

arrying out their duties on a personal basis with the President are his physician, Maj. 
Gen. Howard Snyder, 74, his secretary, Ann Whitman; and his service aides, Army 
Col. Robert Sehulz, 39, mere Comdr. Edward Beach, 37, and Air Force Lt. Col. William 
Draper, 35. Even they are in close contact with Adams znd his staff; e. g., Pilot Draper 
works with the staff in planning for Presidential flights. 
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of the Automatic Canteen case, or other cases, in which Mr. Howrey represented 
firms against which complaints had been lodged.” That was when Mr. Howrey 
appeared before the Small Business Committee at the time his nomination was 
being considered. 

The Chairman, in a letter to Senator Mansfield, denied flatly that he had 
changed his position as expressed to the Small Business Committee, adding “all 
reductions in force are now taking place in strict accord with civil-service 
requirements.” He revealed, however, that he personally, as Chairman, had not 
made any decisions regarding individuals, saying that the reduction program 
was being conducted by the Commission’s executive director and its personnel 
director. 

Referring to this last, Mr. Campbell said in a letter to Senator Mansfield that 
“Mr. Howrey seems to invite the charge that he has renounced the responsibility 
of Chairmanship of this Commission and has handed it over to his executive 
director and his director of personnel.” He added, “These men were not ap- 
proved by Congress, but are appointees of Mr. Howrey, and their actions are a 
responsibility he cannot shirk.” 

Pointing out that the FTC is a nonpartisan agency; an arm of Congress, Mr. 
Campbell said “attempts to fire up to 60 members of the staff when such firings 
are unnecessary and the eventual replacement of those persons, opens to Congress 
the question of whether or not the Commission is being made a political football.” 
Such, he continued, would be “most dangerous to the public interest.” It was 
his contention that no dismissals at all were necessary on the ground that the 
normal process of attrition in Government departments would absorb the small 
number over the budget provision. 

“We know,” he said, “that among the men who have been dismissed are some 
of the ablest men on the staff—that is, ablest in behalf of the consumer and 
public interest, and confirmed opponents of the threats of monopoly.” 


[Business Week, June 5, 1954] 


REPUBLICANS RESHAPE THE FTC 


There’s a new stress on proof of injury in cases involving curbs on competition. 

They’re taking a fresh look at the law on mergers and price-fixing. 

Chairman Howrey is coming down hard on compliance. He’s reorganizing to 
speed FTC action. 

For a little over a year now, a new Republican majority has been changing the 
Federal Trade Commission—in make-up, in philosophy, in organization, and in 
its estimate of what role to play. 

Basically, of course FTC remains an enforcement agency: It is made up of 
five men appointed by the President to administer a complicated, and not neces- 
sarily related, set of laws. Among other things, FTC is charged with preventing 
price-fixing agreements, combinations in restraint of trade, boycotts, false and 
misleading advertising, price and service discriminations, and exclusive dealing 
and tie-in contracts. It also watches acquisitions or mergers with competitors, 
interlocking directorates, improper labeling of wool and fur products. 

FTC’s job has in no way changed—but the way it intends to carry it out has. 
As compared to the way the Democrats did things, the Republicans are making 
it easier for the businessman who is up on the FTC carpet, harder for the FTC 
lawyers handling the cases, 

The Republican approach: The new FTC is dropping or changing—on a case- 
by-case basis—key interpretations of law. It is demanding more evidence from 
its lawyers, fuller documentation of charges and proof. It is trying to clear up 
confusion—some of which is of its own making—about what is legal and what 
isn’t under the antitrust laws. 

But FTC hasn’t been only reevaluating old theories. It also has been shaking 
up old operations and old procedures. 

It is taking steps to encourage voluntary compliance with the laws, to make it 
easier to settle cases by consent agreements. It is also moving to tidy up its own 
internal operations, to save time, money, and tempers. 

On its merits: The term “reasonable” is the key to the new FTC approach. 
The Commission says it will avoid doctrinaire ideas, try each case on its own 
merits. This is a little painful to some businessmen who are trying to get out 
from under complaints filed by the Democrats on grounds that FTC has now 
changed its rules. Under its policy of looking at each case on its own merits, 
FTC isn’t making off-the-cuff disposition of such cases. 
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I. CHANGING THE LAW 


The biggest change that the Republicans have made to date is their rejection 
of the so-called per se rule. In the past, the FTC went on the basis that an action 
in itself was illegal if it merely threatened competition although no injury had 
actually resulted. The Republicans take the view that actual injury must be 
proved. 

A good example of the new approach is the Republican rejection of the Demo- 
crats’ view that once you show a company with a substantial share of the market 
has exclusive dealing contracts, you can conclude that it is injuring competition 
and hence acting illegally. In the Maico Co. case, involving hearing aids, the 
commissioners threw this rule out the window. The new Commission said that 
FTC as a body of experts should actually prove how exclusive dealing contracts 
hurt competition. 

The same tough attitude on proof showed up recently in the dismissal of a 
Robinson-Patman price-discrimination case against General Foods Corp. Over 
the bitter dissent of former Chairman James Mead, the Commission ruled the 
evidence just did not prove any injury to competition. Mead claimed there was 
evidence that wholesale discounts granted by General Foods on certain products 
in some areas but not in others actually hurt sales of the competing manufac- 
turers. 

In such price discrimination cases, FTC will demand actual proof from now 
on that the alleged discrimination tends to produce a monopoly. It will not 
conclude this merely from a showing that a competitor has lost business. 

In fact, FTC may be writing an entirely new doctrine on this score. A trial 
examiner recently recommended dismissal of a complaint that Purex Corp., in- 
jured competition through price discrimination. He said that only one com- 
petitor was involved and “it does not follow that because a competitor has been 
injured, competition has been affected.” 

Tough standards: Some observers say that, as a practical matter, FTC is 
setting standards of proof that will make the lawyers job almost impossible. 


Il, WRITING NEW LAW 


In several other areas where the old commission had not yet made decisions 
before it went out, the Republicans have a chance to write on a clean slate. 

Mergers: The toughened antimerger law of 1950 never was applied by the 
Democrats, though they had filed the first test case, charging a violation against 
Pillsbury Mills before the Republicans took over at FTC. In a procedural deci- 
sion last December, Chairman Edward F. Howrey got his first crack at inter- 
preting the new law. In sending it back for further hearings, he set up the “new 
line” on FTC antimerger enforcement. 

Howrey rejected the theory used by FTC lawyers that a violation occurs when 
a leading company in a market buys another company in the same market. The 
lawyers said that this automatically means competition may be substantially 
lessened. Howrey, however, said it is not automatically illegal for one major 
market factor to buy up another. Not until all relevant market figures—before 
and after the merger—are in, can FTC say whether a particular merger is illegal. 

Soon after the decision, the Republicans filed their own antimerger case. 
They charged Crown Zellerbach Corp. violated the law in buying up the St. 
Helens Pulp & Paper Co. Another complaint filed after Howrey’s Pillsbury 
Mills decision charged a conspiracy to monopolize the iron and steel scrap in- 
dustry on the part of Luria Bros. and 16 steel producers. 

Price fixing: The new majority is also fast approaching a major decision on 
legality of “horizontal price fixing.” This question comes up for the first 
time in two cases, involving Doubleday & Co. and Bastman Kodak Co. In pro- 
cedural decisions on the two cases, a lot of disagreement has shown up among 
the Commissioners on whether it is legal for manufacturers who own their own 
wholesale or retail outlets to sign fair-trade contracts with independent whole- 
salers or retailers. 

Significantly, an FTC hearing examiner this week adopted Howrey’s theory 
that it is legal, and ordered the charges against Eastman Kodak dismissed. 
This ruling undoubtedly will go up for fina] decision soon. New Commissioner 
John Gwynne—who hasn’t participated in the two cases so far—will cast the 
deciding vote, since FTC is now split even, 2-2. 
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III. NOING BUSINESS WITH FTC 


Though FTC still cuts its biggest swath by writing decisions that tell business- 
men what is legal and what isn’t, other changes during the past year are im- 
portant for companies doing business with FTC. 

Just last week, the Commission put into effect a rule that makes it easier to 
settle cases by consent order. Most important changes: 

You can now settle with FTC at any stage in the case (before, consent settle- 
ment was possible only before taking of evidence began). 

You can settle individually, and you can settle just some of the issues (before, 
consent order had to cover all the parties and all the issues). 

Compliance: FTC, under Howrey, is also embarked on a program of putting 
more beef into its compliance procedures. It is trying to do a more effective job 
of policing cease-and-desist orders, consent settlements, and voluntary compliance 
with rules. 

Every new broom at FTC has made motions at doing something about com- 
pliance. But Howrey has had a special staff committee studying the problem. 
Its report is in, but has not yet been made public. One result already has showed 
up, though; the full-scale field investigation of the cosmetic and toilet goods in- 
dustry to check manufacturers’ compliance with Robinson-Patman price and 
service aliowance. There's an official hint of new complaints being filed against 
violators. 

Reorganization: Finally, FTC has just adopted a complete reorganization 
program. It is designed to speed up FTC operations, cut paperwork, and cen- 
tralize responsibility. It puts investigation of all cases into one Bureau of In- 
vestigation, all trials of cases into one Bureau of Litigation. It also sets up a 
new Bureau of Consultation, pointing up Howrey’s stress on that aspect. 

The immediate significance of the reorganization, however, is that it gives 
Howrey the chance to name his own team. When the plan becomes effective 
July 1, the Republican majority will really have come into its own. 


{Washington Post and Times Herald, March 22, 1955] 
THE WASHINGTON MERRY-GO-ROUND: BACKSTAGE IN RUBBER PLANTS CASE 
(By Drew Pearson) 


Here is more of the inside story showing why some Congressmen are worried 
over the monopolistic sale of the Government-owned synthetic rubber factories, 
Their disposal comes up for a vote in the House of Representatives today. 

Toward the end of the Truman administration, the Federal Trade Commission 
started probing a monopolistic scheme by which the big four rubber, companies 
purchased synthetic rubber from the big oil companies, then turned around and 
sold their tires through the filling stations of those same oil companies, 

Thus Shell Oil had a contract with Firestone and Goodyear to sell their tires 
through Shell filling stations and not sell the tires of any other manufacturer. 
Any Shell filling station operator who sold an independent brand of tires lost 
his Shell agency. In return, Shell got an overriding commission or rebate of 
10 percent from Firestone and Goodyear. 

This practice, of course, made it extremely tough for a manufacturer outside 
the big four to sell tires; so the Federal Trade Commission started to investigate. 
At that time briefs were filed on behalf of Firestone by its attorneys, Edward 
Howrey and S. Chesterfield Oppenheim. 


PROBE HUSHED UP 


Months passed. The Eisenhower administration came into office. The son-in- 
law of Harvey Firestone, Charley Willis, joined the White House staff, became 
right-hand man to Assistant President Sherman Adams. Harvey, himself a big 
Ike booster, was a visitor at the White House, attended Ike’s famous stag dinners. 

Simultaneously, the following interesting things happened : 

1. Hdward Howrey, attorney before the Federal Trade Commission for Fire- 
stone was appointed Chairman of the Federal Trade Commission. 

2. S. Chesterfield Oppenheim, the other attorney for Firestone before the FTC, 
was appointed cochairman of the Justice Department Committee to Rewrite the 
Antitrust Laws. 
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3. The FTC investigation of Firestone and the other big rubber manufacturers 
got lost in the FTC shuffle. It just evaporated, disappeared ; nobody heard any 
more about it. It is now dead. 

Ed Howrey, FTC Chairman, promised the Senate he would keep hands off 
matters pertaining to his old client, Firestone, and doubtless he has. But Charley 
Willis has been reaching into the FTC, putting in new staff personnel, easing out 
old. trustbusters, just as he has reached into the Federal Communications Com- 
mission, the Interstate Commerce Commission, and the Civil Aeronautics Board. 

So with the FTC probe of the big four rubber companies and their oil company 
hookups dropped, let’s see how the sale of the Government rubber factories 
affects their hookups. 


“NAKED” MONOPOLY 


Congressman Yates, of Illinois, testified eloquently on this. He showed how 
the sale nails down the monopoly tighter than ever—how the independent rubber 
companies now won't be able to buy synthetic rubber for there is frequently a 
shortage of synthetic rubber, and production will now be controlled by the big 
four and their oil company partners, not rationed by the Government as is the 
case today. 

“The most naked combination between the oil distribution and the tire manu- 
facturers,” testified Yates, “is found in the proposed purchases of the Govern- 
ment plant at Port Neches, Tex., by Goodrich-Gulf Chemicals and Texas-United 
States Chemicals. Goodrich and Gulf Oil together will manufacture synthetic 
rubber. The synthetic rubber will then be ‘sold’ to Goodrich to manufacture tires. 

“Gulf will then distribute the tires for Goodrich at Gulf’s service stations. 
Gulf will, of course, allow its dealers to handle only tires approved by Gulf. 
The vicious price squeeze and discriminatory practices which have already been 
mentioned in connection with the integration of Shell through Firestone and 
Goodyear are already apparent. 

“The Commission’s disposal program,” continued Yates, referring to President 
Eisenhower’s Commission to sell the tubber factories, “also allows United States 
Rubber and the Texas Oil Co. to combine as purchaser of the Copolymer plant at 
Port Neches, Tex. 

“United States Rubber is owned and controlled together with General Motors, 
by the Du Pont Corp.,” testified the Congressman from Illinois. “The Du Pont 
Corp. owns the Ethyl Corp. in equal shares with Standard Oil of New Jersey. 
In the past, Standard and Du Pont, through the Ethyl Corp., maintained a nation- 
wide system of price-fixing of retail gasoline until stopped by the United States 
Government. 

“But the United States Rubber Co. also sells its tires to all Standard com- 
panies and filling stations through Atlas. When you go to a Standard Oil filling 
station you can only buy Atlas tires. 

“Finally and almost unbelievably,” concluded Yates, “the Eisenhower plan 
allows ‘Goodrich, Gulf, the Texas Co., and United States Rubber to combine 
together to purchase and operate the largest and most efficient Government 
butadiene plant. 

“With these sales the Government is turning over an entire industry to a few 
select companies. With such interlocking and integrated patterns, it is silly 
to talk about free competition.” 


{Washington Post and Times Herald, January 19, 1955] 


THE WASHINGTON MERRY-Go-RouND: FCC NoMINEE Triep To Hive Utimiry Ties 
(By Drew Pearson) 


Senator John Bricker of Ohio is determined to push confirmation of his friend, 
George McConnaughey, also of Ohio, to be Chairman of the Federal Communica- 
tions Commission just as soon as possible. And when you look at McCon- 
naughey’s record as a utility lawyer, you can understand why. For the longer 
McConnaughey sticks around Washington, the more Senators are likely to get 
wise to him. 

Last November Senator Bricker brought up McConnaughey for what he hoped 
might be quick confirmation. But Senators Mike Monroney of Oklahoma and 
John O. Pastore of Rhode Island asked some questions. They were simple 

80630-—56—pt. 1—_—-2 
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questions—nothing complicated. Nevertheless, the proposed Chairman of the 
Federal Communications Commission got all tangled up. 

Obviously he was not telling the truth. 

“Have you represented people who ordinarily have business before the Com- 
mission?’ asked Senator Pastore. 

“IT have never represented anyone who had business before the Federal Com- 
munications Commission,” replied the proposed Chairman. 

“Have you numbered among your clicnts at any time American Telephone & 
Telegraph?” asked Senator Monroney a moment later. 

“No sir,” replied McConnaughey. 

“You have never represented them?” 

“No sir, never represented the American Telephone & Telegraph Co.,” replied 
McConnaughey without batting an eye. 

However, Monroney kept after him. He shot a series of questions regarding 
other posible clients in the telegraph, telephone, radio, and TV field, all of whom 
are regulated by the Federal Communications Commission. Finally the man 
appointed by Ike to be Chairman of that Commission admitted the truth. 

“I represented the Ohio Bell Telephone and the Cincinnati and Suburban Tele- 
phone Co. in legal matters, but not before the Federal Communications Com- 
mission,” he finally confessed. 

Ohio Bell Telephone, of course, is an integral part of American Telephone & 
Telegraph. Further, the telephone company makes more money out of radio 
and TV—by linking up the networks—than any other group in the Nation. 
Finally, its rates are fixed by the Commission which Mr. McConnaughey seeks 
to head. . 

Yet he deliberately testified that he had not represented American Telephone & 
Telegrap. and made an even more sweeping denial in answer to Senator Pastore’s 
question . “Have you represented people who ordinarily have business before the 
Commiss .on ?” 

“T have never represented anyone who had business before the Federal Com- 
munications Commission,” was his solemn reply. 

Fortunately MceConnaughey was not under oath or he might have been open 
to prosecution for perjury. 

Note.—McConnaughey also denied that he had anything to do with the White 
House list of job-dispensers—issued by White House aide Charley Willis—who 
will parcel out civil service jobs to resurrected Republicans. It would be in- 
teresting to put McConnaughey under oath and probe this more deeply—if Senator 
Bricker were not in such a hurry. 


* * of 


{The Washington Post and Times Herald, August 15, 1954] 
THE WASHINGTON Merry-Go-ROUND; A CHAIRMAN’S GRUDGE Is CosTLY 
(By Drew Pearson) 


The Eisenhower administration has learned a lot of things during this session 
of Congress, some of them the hard way. One thing it has learned is that it 
doesn’t pay to step on the toes of a Congressman, especially when he’s a mem- 
ber of the House Appropriations Committee and has life-or-death power over your 
money. 

That’s what Assistant Commerce Secretary Lothair Teetor learned when he 
privately referred to Representative Cliff Clevenger (Republican, Ohio) as a 
“stupid old fool.” 

Quite a few people around Washington both Republicans and Democrats, 
might agree with Teetor. Certainly the Democrats have thought so for years. 
But when Clevenger got word that a fellow Republican had referred to him 
in these endearing terms, he cut off all supplemental appropriations for the 
Commerce Department. As chairman of the subcommittee dealing with Com- 
merce Department funds, his word was potent. 

Even after the full Appropriations Committee overruled him, Clevenger 
slipped around to see his friend and fellow Republican, Representative John 
Taber (New York), chairman of the full committee. He urged Taber to kill 
at least the Commerce Department’s money for a business census. 
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Both business and labor wanted this census. In fact, no one testified against 
it. But Clevenger pleaded that his personal honor was at stake. So, just 
to satisfy Clevenger’s grudge against the Assistant Secretary of Commerce, 
Taber cut out the money for the business census. 

That’s just one way the Eisenhower administration has been learning about 
getting along with Congress. 


LESS BUSINESS COMPETITION 


What appears to be a general trend of the Eisenhower administration toward 
more mergers and less business competition was expressed by the new Chairman 
of the Federal Trade Commission, Edward F. Howrey, during a closed-door grill- 
ing by the House Small Business Committee. 

Howrey frankly admitted the FTC was dragging its feet in the investigation 
of recent mergers as well as of the trade practices of major automobile com- 
panies. 

“The Justice Department may be looking into that,” testified Howrey, a former 
corporation lawyer. “We're doing our best to prevent overlapping in these mat- 
ters. The Federal Trade Commission is not in the automobile business. If 
Congress passes a pending resolution directing the FTC to make such an in- 
vestigation, then we would be in the automobile business.” 

Howrey added that in his opinion the auto mergers would make for “better 
competition.” 

“How?” inquired Representative Joe Evins (Democrat, Tennessee), a former 
FTC counsel. “I can’t understand your philosophy. I always thought that 
mergers lessened or killed competition.” 

“In this case,” Howrey explained, “the mergers should result in better organ- 
ization of the companies involved, better sales methods, and thus more busi- 
ness.” 

Howrey further amazed the committee by saying he was only in “general 
sympathy” with the laws the FTC.was charged with enforcing, including the 
Robinson-Patman Act controls on chain stores. 

_“What do you mean by ‘general’? pressed Evins. “Didn’t you take an oath 
of office that you believed in the laws you are charged with enforcing?” 

“Well, many people contend that the Robinson-Patman Act is inconsistent 
with the antitrust laws and is not in the public interest,” Howrey replied. 

“Whether or not some people may like it, it’s still the law of the land and 
it’s your job to enforce the law,’ declared Evins. 

Howrey also let it be known that a recent speech by Representative Wright 
Patman (Democrat, Tex), cosponsor of the chain-store controls, had got un- 
der his skin. Patman said the FTC was hurting rather than helping small 
business, and the agency might as well be abolished if present policies are con- 
tinued. . 

“We're going to enforce the Robinson-Patman Act,’ the FTC boss finally 
announced. “I’m putting that in the record for Congressman Patman’s bene- 
fit. I note that he is absent from today’s meeting.” 


(The Washington Post and Times Herald, May 16, 1955] 


THE Power FicHt—It May MEAN Votes IN 1956 
(By Warren Unna) 


An investigation now underway in the quiet fifth-floor New House Office 
Building room of the Government Operations Committee may well produce some 
rafter-shaking before it concludes. 

The investigation headed by Representative Earl Chudoff (Democrat, Pennsyl- 
vania), held three brief hearings last week and resumed Wednesday. It seeks 
to determine how closely the Eisenhower administration’s power program is 
sticking to the law and intent of Congress. 

Until now, the Democratic criticism of the administration has been more 
grumbling than pointed. A bristling public versus private power fight conceiv- 
ably could have some pull with next year’s voters. 

In the nearly 28 months since the Republican administration took office, not 
a single new Federal hydroelectric project has been started, and only two new 
ones have been recommended. 
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President Eisenhower stands for a “partnership” program: Let private indus- 
try and lucal groups tend to the power development; let the Federal Govern- 
ment coniine itself to such noncompeting projects as flood control, irrigation, and 
navigation. Democrats point out that for an administration so developed to 
conserving the public purse, this “partnership” arrangement grants power, the 
one source of dam revenue, to private utilities and leaves the Government to 
pick up the tab on the rest. 

The President has reserved judgment on just how much initiative the Federal 
Government should take in the power field anyway. He has repeatedly implied 
the matter was being “studied.”” One study he may have in mind is the forth- 
coming report on water resources and power by the Hoover Commission. Sig- 
nificantly, Commission Chairman Herbert Hoover declared on April 11, 1953, 
that the Government should “get out of the business of generating and distribut- 
ing power as soon as possible” and “rescue free men from this variety of creep- 
ing socialism.” 

wut even without awaiting the results of such a study, C. Girard Davidson, 
former Assistant Secretary of the Interior, told the Chudoff subcommittee last 
week the Interior Department had adopted at least three devices to channel 
federally produced power to private utilities. They were: 

1. Requiring the power customer to build a transmission line to the dam bus 
bar to couect his power. This has been done, Davidson said, with full knowledge 
that municipalities and rural electric cooperatives, designated by Congress as 
“prefereutiai” custoluers, can possibly afford transmission lines. Historically 
they have depended upon the Government to carry the power into centralized 
load centers. 

2. No longer requiring a private utility to wheel excess power for preferential 
groups over its transmission lines when these lines cross public lands. ‘Wheel- 
ing” was upheid by the Supreme Court. It has been used as a bargaining point 
by the Government. To get across public lands the private utility had to help 
the Government make power available to the Congress-designated “preferential” 
groups. 

Incerior Secretary Douglas McKay repealed this regulation last August. 

3. No longer permitting a public power agency to recommend new dams and 
transwission lines as a means of inducing power-consuming industries to settle 
in its area. 

McKa,, in an April 1954 order, withdrew this authority from the Bonneville 
Power Administration. 

“Such complete flaunting of the statutory authority under which these officials 
operate is scandalous,” Davidson told the Government Operations Subcommittee. 

In regard to steam-generating plants, the administration devised the Dixon- 
Yates plan for TVA. This provides for a private utility company to build and 
own a plant that will feed power to one Government agency (TVA) as a replace- 
ment for the power TVA now supplies a second Government Agency (the Atomic 
Energy Commission). Crities suy this wiu make 1 VA dependent upon outside 
sources for its power supply, hike its costs and knock out its low-rate yardstick. 

“Demands for power have been growing at such a rapid rate here, particularly 
since the war, we just can’t see any end,’ Francis L. Adams, chief of the 
Federal Power Commission’s Bureau of Power, reported. 

Yet with this unlimited need for new power, the administration has recom- 
mended only two all-Federal projects: a 5-State upper Colorado storage develop- 
ment; and the Frying Pan project which would take waters from the Colorado 
Basin to the Arkansas Basin. The administration looks upon both as primarily 
water storage and irrigation projects with power as incidental. 

The upper Colorado project is to provide a million kilowatts initially—not in- 
cidental by most stretches of the imagination—and twice that eventually. But 
Senator Paul H. Douglas, Democrat, of Illinois, said the high cost of marketing 
the power (6 mills) has persuaded the private utilities to let this one go by the 
boards. 

Of three other projects authorized under the Democrats, the Eisenhower ad- 
ministration has turned Coosa River over to the Alabama Power Co., “deauthor- 
ized” Priest Rapids in Washington, and sought no construction funds for John 
Day on the Columbia River. 

The FPC is currently considering an examiner’s recommendation that the 
Idaco Power Co. build 3 small dams along the Snake River in place of 1 huge 
Federal dam at Hells Canyon. Idaho Power contends its 3 dams can be built for 
less than a-th.rd of ‘the necessary Federal outlay. Public power advocates say 
the area’s potential power capacity would be forever stunted. 
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Another dam project, Echo Park, part of the upper Colorado storage project, 
represents a slightly different figure. Here the conservationists oppose Federal 
construction, saying it would flood an important recreation ground. The power 
problem is nil. The Government has agreed to build transmission lines to load 
centers and private utilities have agreed to wheel the excess power to preferen- 
tial customers. 





{The Washington Post and Times Herald, September 23, 1954] 
Merry-Go-RouND: How Power Lozgspy WoRKS ON THE FPC 
(By Drew Pearson) 


The Federal Power Commission opened hearings yesterday on natural-gas 
rates affecting housewives of Michigan, Wisconsin, and other Northern States. 
Simultaneously certain Commission members have become palsy-walsy with gas 
and electric lobbyists. 

In contrast to previous years, Federal Power Commissioners today think noth- 
ing of going on free junkets paid for by the gas and utility industry in a manner 
that never could have happened when Nebraska’s Senator George Norris was 
watching the power lobby. 

And since one of President Truman’s assistants, Don Dawson, reaped headlines 
for getting his hotel bill paid during a visit to Miami, it might be a good idea to 
scrutinize the Federal Power Commission, whose members influence the Nation’s 
economy far more than a White House assistant. 

Last year, the three Republican members of the Power Commission were taken 
on a grand tour of the Southwest by the Texas Mid-Continent Oil and Gas Asso- 
ciation-——all expenses paid. 

The Commissioners who took the trip were Federal Power Chairman Jerome 
Kuykendall, appointed by Eisenhower; Seaborn Digby, also an Eisenhower man; 
and Nelson Lee Smith, a Republican holdover. Also along was Willard Gatchell, 
Federal Power Commission General Counsel, who had ear trouble and couldn’t 
fly. So while the others flew, the gas company hosts went to the trouble and 
expense of carrying Gatchell separately by auto. 

Asked about the trip, Chairman Kuykendall explained that if he had been the 
guest of the company only he would not have gone. But he said he considered 
it was proper to take the trip as the guest of the entire industry. 


DEMOCRATS ABSTAIN 


Power Commissioners of previous years, however, would never have let them- 
selves get indebted to the gas industry, the electric power industry, or any other 
industry. And it may be significant that Commissioner Dale E. Doty, appointed 
by President Truman, and Commissioner Claude Draper, who had been on the 
Commission for more than 20 years, did not attend. 

Chairman Kuykendall, who seems to be a sincere though naive gentleman, also 
admitted that he attended a cocktail party in his honor given by Mr. and Mrs. 
Stanley M. Morley, partner in the law firm of Wheat, Shannon & May, which 
represents the West Coast Transmission Co., then applying for a certificate to 
serve the Pacific Northwest with natural gas. 

Nore.—What the Power Commission is now considering is one of the most 
important cases in the Nation—the price rates to be charged for the transmission 
of natural gas north from Texas and Louisiana. The Commission previously 
held that it had no power to regulate the rates, but the Supreme Court reversed 
them. They now have to decide what these rates should be and obviously should 
not have their judgment warped by the same kind of free hotel bills or social 
favors for which the Trumanites were criticized. 


Mr. Evins. I think the committee at this time should call our first 
witness who is to testify before the committee, Chairman Howrey of 
the Federal Trade Commission, if he is present. 

Mr. Howrey, will you come around, please ? 

Mr. Howrey. Would it be agreeable if I have my assistant up here 
somewhere near? 

Mr. Evins. Surely. 
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STATEMENT OF EDWARD F. HOWREY, CHAIRMAN, FEDERAL 
TRADE COMMISSION; ACCOMPANIED BY DAVID C. MURCHISON, 
ASSISTANT TO THE CHAIRMAN 


Mr. Howrey. With your permission, Mr. Chairman, I should like 
to say that we have several members of the Commission here this 
morning, all but one, I think. Senator Mead is here and Judge 
Gwynne, former Member of Congress, and Commissioner Secrest, a 
former Member of Congress. So we have three who have formerly 
served in the House or Senate who are here. 

Mr. Evins. Yes. I had the pleasure of serving with Commissioner 
Gwynne and also Commissioner Secrest. I have known your other 
Commissioners, Mr. Mead and others, and their service in the Congress. 

1 think, Mr. Chairman, that these studies and hearings may prove 
helpful to the Commission, and it is our intention that they do so. 
When we asked you to come, we merely wanted to ask you some ques- 
tions. You appeared before our committee just a year ago, and I have 
with me a summary of your testimony at that time regarding the 
changes which you proposed to make at the Commission. 

Mr. Howrey. I have a prepared statement which I would be glad 
to read, if you would like to have me. 

Mr. Evrns. How lengthy is your statement, Mr. Chairman? 

Mr. Howrey. It is 11 pages, and this much [indicating] on the 
12th page. 

Mr. Evins. The committee will be pleased to receive your statement, 
Mr. Howrey, and let you hit the highlights, if you wish. 


(The prepared statement of Mr. Howrey is as follows:) 


REMARKS OF EDWARD FF’. HOWREY, CHAIRMAN, FEDERAL TRADE COMMISSION 


You have invited me to appear today to discuss the organization and opera- 
tions of the Federal Trade Commission. 

I am always glad to lave an opportunity to discuss our work. The Congress 
and the public are entitled to be informed, in my opinion, of the Commission’s 
achievements. 

Qn January 1, 1951, your committee published a critical report entitled “Anti- 
trust Law Enforcement by the Federal Trade Commission and the Antitrust 
Division, Department of Justice.” 

This report was discussed at the Senate hearings on my nomination to the 
Commission and Senator Schoeppel introduced portions of it into the record of 
that hearing. 

Thus, your report was before me as I undertook the chairmanship. An ap- 
praisal of Commission operations during the past 2% years in the light of the 
criticism there expressed may be of interest. 

The report was especially critical of what was considered a lack of adminis- 
trative direction at the FTC. It left the impression with the reader that the 
Conmnission was primarily a judicial body giving too little attention to executive 
and administrative matters. This viewpoint—and related subiects discussed in 
the report—were included in the study conducted at our agency by a firm of 
management consultants. This survey was completed early in 1954, and a com- 
plete reorganization based on its conclusions and recommendations was effec- 
tuated on July 1, 1954. 

The lack of centralized administration has been remedied by strengthening 
the position of Executive Director so that, consistent with the provisions of the 
Administrative Procedure Act, the Executive Director supervises the operations 
of the Commission under my direction. In my opinion, this has eliminated the 
eonditior: described in your report of operating units being “little domains operat- 
ing independently of the agency as a whole.” 

At the same time, the Commission’s staf* has been organized on a functional 
basis which ended the “horizontal fragmentation” referred to in the committee’s 
report. 
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The 1954 management survey recommended a reporting system which has 
enabled the Executive Director to advise the Commissioners of the type and 
status of important investigations in process and the number and type of investi- 
gations being undertaken. Since this system has been in effect, the Commis- 
sioners are able to participate in the choice of cases which will be developed 
and to decide how the Commission’s manpower will be utilized. 

A substantial problem in the administration of the Commission, as the com- 
mittee’s report pointed out, has been the extent to which authority should be 
delegated to the staff. At the time of the management survey, the Commis- 
sioners were so entangled with minor matters that it was difficult for them to 
direct sufficient attention to their decisional work. This involvement in detail 
resulted in delays at the Commission level. Thus, on April 1, 1953, 42 formal 
briefed and argued cases had been awaiting decision of the Commission for 
over 30 days; 10 of these had been assigned in 1953, 27 in 1952, and 5 in 1951 
(3 were assigued on January 5, 1951). By contrast, as of May 31, 1955, there 
was not 1 single antimonopoly case which had been pending with a Commis- 
sioner for more than 30 days, and only 1 deceptive practice case and it had 
been assigned on April 29, 1955. This is illustrated by the chart entitled 
“Formal Cases Pending Before the Commission.” 


FORMAL CASES PENDING 


BEFORE THE COMMISSION ON 
APRIL |, 1953 MAY 31,1965 


QZ ito3 Months 
3 to IS Months 


HB Sto 27 Months 
42 





As a result of the reporting systems now in operation, the Commissioners are 
currently and fully informed of all investigations instituted, of all matters 
closed and the progress of the more important cases under consideration. 

The problem of selecting appropriate matters for investigation is a continuing 
one, The Commission’s staff is too small to deal with every conceivable viola- 
tion of law assigned to it for enforcement. The reorganization has placed the 
initial selection of appropriate matters for investigation in the Bureau of 
Investigation. The previous lack of centralized consideration in the selection 
of matters for investigation has been remedied. 

Our constant purpose at the Commission for the past 244 years has been the 
elimination of delay. While much remains to be done, to a considerable extent 
we have made improvements. This is graphically portrayed by the chart en- 
titled “Age of antimonopoly cases pending in litigation.’ In the field of anti- 
monopoly litigation, as of June 30, 1955, only 4 percent of the cases have been 
in the formal stage for more than 6 years, whereas in 1952, 21 percent of the 
cases fell in this category. As of this June 30, 62 percent of the pending anti- 
monopoly cases had been in the complaint stage for less than 2 years, whereas, 
in 1952 this was true of only 45 percent. 
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Moreover, as of June 30, 1955, only 70 antimonopoly cases were in the course 
of trial, whereas, on the same date in 1952, there were 85, as indicated by the 
chart that follows. “This does not mean that fewer antimonopoly cases are being 
litigated at this time. In 1955, there were 36 antimonopoly complaints issued, an 
increase of 28.6 percent over the average for the fiscal years 1944 to 1953... Thirty 
antimonopoly cease and desist orders were issued in fiscal year 1955, an increase 
of 40.2 percent over the 21.4 average for the period 1944 to 1953. In 17 of these 
cases, cease and desist orders were issued less than 1 year after the issuance 
of the complaint. This increase has not been accomplished by a diminution in 
attention to deceptive practice matters, as shown by the chart that follows. In 
1955, we issued 125 deceptive practice complaints, 49.3 percent more than the 
average of 83.7 for the period 1944 to 1953. Deceptive practice orders in 1955 
were 9 percent greater than the average for the same 10-year period. 


ANTIMONOPOLY 


CEASE AND DESIST 
COMPLAINTS ISSUED ORDERS ISSUED 


0 FY I954FY 1955.9 Average FY 1954 FY 1955 
1944-53 


1944- 
Over 1944-53 Berge /.1 28.6 121 402 


The chart entitled “Antimonopoly investigations completed in branch offices” 
demonstrates that work has been accelerated at the investigative stage. In 
fiscal 1955, 537 antimonopoly investigations were completed in the Commission’s 
branch offices. This is considerably higher than the approximately 350 in 1953 
and 1954. Old cases pending in the branch offices are being completed rapidly. 
On June 30, 1953, of the 156 investigations then pending in branch offices, 21 
percent had been there 18 months or longer. This has been reduced to 3 percent 
as of June 30, 1955. In addition, 72 percent of the 264 investigations pending 
on the latter date have been in branch offices less than 6 months; whereas, of 
the far lesser number, 156 pending on June 30, 1953, only 55 percent had been 
there less than6 months. This is illustrated by the chart entitled “Antimonopoly 
investigations pending in branch offices.” 

This reduction in the age of pending cases has been accomplished by greater 
care and efficiency in the utilization of Commission resources. The total number 
of investigations being undertaken also has increased, although the number of 
personnel has decreased slightly. 

Changes in procedures have also done much in the elimination of delay. 
Prior to the reorganization, the Commission had no adequate followup system 
and no one person responsible for expediting investigations. Cases remained 
in field offices for various periods without interim reports and without per- 
sonnel in Washington having knowledge of their progress. This has been rem- 
edied by the installation of the project attorney system whereby the project 
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DECEPTIVE PRACTICE 


CEASE AND DESIST 
COMPLAINTS ISSUED ORDERS ISSUED 


Over 1944-59 twerage 11.1 49.3 


ANTIMONOPOLY 
INVESTIGATIONS COMPLET_D IN BRANCH OFFICES 


1954; also includes Ancilliary 
Investigations for 1953, 1954 
and 1955. 


KEY: 

HB Field investigation of 
Applications for Com- 
plaint. 


FY 1953 FY 1954 FY 1955 
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attorney is responsible for each investigation from its inception to its conclu- 
sion, whether by closing or trial. 

To enable the project attorney to function more efficiently, a system has been 
set up calling for a periodic report of cases under investigation in field offices 
every 90 days. This has enabled the project attorney to appraise investiga- 
tions and to determine which should be expedited, modified, or discontinued. 

Of no little importance in the reduction of delays in the Commission's work 
has been the elimination of needless procedural steps employed in processing 
investigations. At the time of the reorganization, we believed that adoption 
of the recommendations contained in the survey report would result in a 50- 
percent reduction in such steps. We were most gratified to discover later that 
the actual reduction in antimonopoly investigations was approximately 60 
percent. Reductions in other areas have been comparable. 

The effects of our activities should also be considered. 

Recently, in the field of antitrust cease and desist orders, for example, the 
Nation's largest manufacturer of motorcycles was ordered to discontinue exclu- 
sive dealing contracts which cut off competing manufacturers from a critical 
segment of the motorcycle market. Also, a long-standing price-ficing combina- 
tion among canning companies, trade associations, and labor unions controlling 
well over 50 percent of the multimillion dollar Alaska salmon industry was ter- 
minated. Two of the Nation’s largest alcoholic beverage corporations were 
ordered to cease price-fixing activities. A conspiracy in restraint of trade among 
350 wholesale distributors of electronic equipment and supplies was ended. Five 
of the Nation’s largest steel producers were ordered to abandon a price-fixing 
conspiracy in the sale of steel drums, and 20 more steel companies, producers 
of metal rain carrying and drainage equipment, were ordered to cease price- 
fixing activities. The Nation’s largest lay producer of antichelera hog serum 
was barred from continuing exclusive dealing arrangements with its distributors, 

The importance of pending antitrust complaints is equally self-evident. They 
involve a wide variety of various competitive restraints: Price-fixing agreements, 
restrictive arrangements, price discrimination, and exclusive dealing arrange- 
ments. 

The Commission’s continuing interest in protection of the consumer is demon- 
strated by the recent complaint against the National Food Brokers Association 
and its 1,750 members. The complaint charges as illegal an alleged plan car- 
ried out by the association to prohibit its members from soliciting the account 
of a seller already represented by another member. It is charged that this 
has a dangerous tendency to hinder and restrain competition. 

There has been unfounded charges that our attention to Robinson-Patman 
work has decreased. As is indicated in the following chart, 19 Robinson-Patman 
Act complaints in 1955 is the greatest number issued in the past 5 years. More- 


ROBINSON-PATMAN CASES 


COMPLAINTS CEASE AND DESIST ORDERS 


1951 1952 1953 I9 1955 1951 1952 1953 1954 1955 
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over, the issuance of 14 orders in the Robinson-Patman Act field is but 1 less 
than the peak year of 1952 when 15 were issued and is higher than the other 
2 years. 

"The report of your committee was also concerned about the Commission’s 
failure to conduct an effective compliance program. I am pleased to inform 
you that during the fiscal year 1955, 11 civil penalty suits were certified to the 
Attorney General. This is the largest number since the institution of the com- 
pliance program in 1947. Between 1947 and 1953, an average of less than three 
civil penalty suits per year were brought. In 1955, 22 new suits are either 
pending in court or in the drafting stage. 

Our trade practice conference program has been revised and strengthened. 
During 1955, 13 new or revised sets of trade practice rules were approved, a 
record unsurpassed in more than 20 years. In addition, possible antimonopoly 
violations by signatories to rules are now channeled directly to the Bureau of 
Investigation. Prior to March 17, 1955, 41 possible violations had been referred 
under this procedure. One resulted in the issuance of a formal complaint; 24 
are being investigated in the field and 13 others are still under consideration. 

We have revised the survey of current advertising so that the majority of 
objections listed in your committee’s report no longer obtain. The survey now 
conducted by trained professional members of the staff is especially directed 
toward determination of whether there is compliance with existing Commission 
cease and desist orders and trade practice rules. The annual cost of this oper- 
ation, which was listed at approximately $186,000 annually in your report, is 
now $32,100. Moreover, it is now producing results. During 1 month, Febru- 
ary 21 to March 20, 1955, 8 apparent violations of orders to cease and desist 
were reported to the Compliance Division. Sixty-seven apparent violations of 
stipulation or violation of the rules were reported also. 

The cumulative effect of the developments which I have discussed today adds 
up, I think, to a genuine return to the first principles of the Federal Trade 
Commission’s legislative charter. In reorganizing administration, instituting 
measures to eliminate delay, giving new articulation to formal decisions, and 
strengthening enforcement activities, we have reaffirmed the Commission’s status 
as a true body of experts. 

For this we do not ask your plaudits. We ask only fair recognition of what 
we were faced with and what we have done. In the vital sphere of economic 
activity in which the Federal Trade Commission operates, I think it can be said 
that as surely as at any time in its history, the Commission stands prepared and 
qualified to perform its regulatory tasks, 


Mr. Evins. Please first give us your name for the record and the date 
that you became associated with the Commission. 

Mr. Howrey. My name is Edward F. Howrey, and I was appointed 
as a member of the Federal Trade Commission by President Eisen- 
hower in March of 1953. After confirmation by the Senate, I took 
= oath of office and became a member of the Commission on April 1, 
1953. 

Shortly after taking the oath, in fact, at the same time, the Presi- 
dent appointed me as Chairiokn of the Commission. 

Mr. Evins. Mr. Howrey, that appointment as Chairman was under 
Reorganization Plan No. 8—is that correct—effective May 24, 1950? 

Mr. Howrey. Yes, it was. 

Mr. Evins. I would like to place in the record at this point a copy 
of Reorganization Plan No. 8, dated 1950, and I shall hold this for 
the moment. We might leave a copy for the reporter. We will iden- 


tify this reorganization plan of the Federal Trade Commission as 
Howrey exhibit A, shall we call it? 
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(Reorganization Plan No. 8 was marked “Howrey Exhibit A” and 
is as follows :) 


Howrey Exutpit A 
[ Title 15—Commerce and Trade, p. 1621] 
1950 REORGANIZATION PLAN NO. 8 
Eff. May 24, 1950, 15 F. R. 3175, 64 Stat. 1264 


Prepared by the President and transmitted to the Senate and the House of 
Representatives in Congress assembled, March 13, 1950, pursuant to the provi- 
sions of the Reorganization Act of 1949, approved June 20, 1949. 


FEDERAL TRADE COMMISSION 


SECTION 1. TRANSFER OF FUNCTIONS TO THE CHAIRMAN 


(a) Subject to the provisions of subsection (b) of this section, there are hereby 
transferred from the Federal Trade Commission, hereinafter referred to as the 
Commission, to the Chairman of the Commission, hereinafter referred to as the 
Chairman, the executive and administrative functions of the Commission, in- 
cluding functions of the Commission with respect to (1) the appointment and 
supervision of personnel employed under the Commission, (2) the distribution 
of business among such personnel and among administrative units of the Com- 
mission, and (3) the use and expenditure of funds. 

(b) (1) In earrying out any of his functions under the provisions of this 
section the Chairman shall be governed by general policies of the Commission 
and by such regulatory decisions, findings, and determinations as the Commis- 
sion may by law be authorized to make. 

(2) The appointment by the Chairman of the heads of major administrative 
units under the Commission shall be subject to the approval of the Commission. 

(3) Personnel employed regularly and full time in the immediate offices of 
members of the Commission other than the Chairman shall not be affected by 
the provisions of this reorganization plan. 

(4) There are hereby reserved to the Commission its functions with respect 
to revising budget estimates and with respect to determining upon the distribu- 
tion of appropriated funds according to major programs and purposes. 


SECTION 2, PERFORMANCE OF TRANSFERRED FUNCTIONS 


The Chairman may from time to time make such provisions as he shall deem 
appropriate authorizing the performance by any officer, employee, or admin- 
istrative unit under his jurisdiction of any function transferred to the Chairman 
by the provisions of this reorganization plan. 


SECTION 3. DESIGNATION OF CHAIRMAN 


The functions of the Commission with respect to chcosing a Chairman from 


among the membership of the Commission are hereby transferred to the Presi- 
dent. 


Mr. Evins. Mr. Howrey, you hold your position as Chairman of the 
Federal Trade Commission at. the pleasure of the President ? 

Mr. Howrey. Yes. That is my interpretation of Reorganization 
Plan No. 8. 

Mr. Evins. Is it also your understanding that you, as Chairman of 
the Commission, are subject to removal without assignment of any 
cause whatsoever ? 

Mr. Howrey. Yes. It is my understanding, under Reorganization 
Plan No. 8, which, as you will recall, was issued pursuant to an act 
of Congress, that the President can fire me at will as Chairman; but 
not as a member of the Commission. 
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Mr. Evins. That, then, is in conflict with this Supreme Court de- 
cision that we referred to earlier in which Commissioner Humphrey 
could not be fired from the Commission ? 

Mr. Howrey. It is in conflict in the sense that Congress changed 
the law. 

Mr. Evins, The reorganization plan was adopted which gave the 
President power to appoint the Chairman subject to his removal? 

Mr. Howrey. That is correct; yes. The statute changed that, as I 
understand it. 

Mr. Evins. Mr. Howrey, it is, therefore, your prerogative as Chair- 
man of the FTC to perform the executive and administrative functions 
of the Commission ? 

Mr. Howrey. It is not only my prerogative. It is my mandatory 
duty. 

Mr. Evins. I was going to ask you, with respect to the appointments 
of personnel and the supervision of personnel appointed by the Com- 
mission; is that correct ? 

Mr. Howrey. Yes; with the exception of 

Mr. Evins. The chiefs of some of the bureaus? 

Mr. Howrey. Yes. The bureau heads are appointed by me, subject 
to confirmation, so to speak, by the full Commission. 

Mr. Evins. Also, Mr. Howrey, it is your power or duty or responsi- 
bility in handling the distribution of the work among the personnel 
of the Commission under that Executive order ? 

Mr. Howrey. Well, I think generally; yes. I think there are some 
qualifications. I think Reorganization Plan No. 8 which you just put 
in the record requires me to do those things in accordance with policies 
laid down by the full Commission. 

Mr. Evrns. It is also your prerogative as Chairman to perform ad- 
ministrative functions with respect to the expenditure and use of funds 
appropriated by the Congress under that reorganization plan; is it 
not, Mr. Howrey? 

Mr. Howrey. I cannot give a categorical answer to that. 

Mr. Evrns. Let us read portions of the-—— 

Mr. Howrey. Yes. Let us put Reorganization Plan No. 8 in the 
record. 

Mr. Evins. That has been put in the record. I shall read, Mr. 
Howrey, section (a) : 

Subject to the provisions— 

I am reading from Reorganization Plan No. 8— 


Subject to the provisions of subsection (b) of this section, there are hereby 
transferred from the Federal Trade Commission, hereinafter referred to as the 
Commission, to the Chairman of the Commission, hereinafter referred to as 
the Chairman, the executive and administrative functions of the Commission, 
including functions of the Commission with respect to (1) the appointment 
and supervision of personnel employed under the Commission, (2) the distribu- 
tion of business among such personnel and among administrative units of the 
Commission, and (3) the use and expenditure of funds. 


It seems to me that that executive order clearly gives the prerogative 
not only over personnel but over the distribution of business and also 
the expenditure of funds. Would you interpret it and do you so 
interpret it? 

Mr. Howrry. I would certainly interpret it, under policies laid 
down by the Commission. : 
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Now, as a matter of practice, as far as our budget is concerned, it is 
always submitted to the full Commission—our budget proposals— 

Mr. Evins. After the budget is made up? 

Mr. Howrey. Yes. Our staff makes up a proposed budget and 
submits it to me and I submit it to the full Commission before we 
transmit it to the Budget Bureau. 

Mr. Evins. The personnel, of course, preparing the budget work 
under your direction ¢ 

Mr. Howrey. Yes. 

Mr. Evins. Now, I think there might be some exceptions to the pow- 
ers of the Chairman. Section (2) says: 

The appointment by the Chairman of the heads of major administrative units 
under the Commission shall be subject to the approval of the Commission. 

That is one exception under which the Chairman does not have the 
power to appoint heads of units except with the approval of the 
Commission. 

Mr. Howrey. Yes. 

Mr. Evins. That is one exception. Here is another exception, as 
I interpret it: 

Personnel employed regularly and full time in the immediate offices of members 
of the Commission other than the Chairman shall not be affected by the provisions 
of this Reorganization Plan. 

In other words, the other Commissioners can appoint their legal 
aides and clerical assistants. They have that power to appoint their 
own assistants. 

Mr. Howrey. Yes. 

Mr. Evrns. Other than the bureau heads and the legal assistants 
to the other Commissioners, all other personnel appointment matters 
would come within the prerogative of the Chairman ? 

Mr. Howrey. I think that is correct, Mr. Chairman. 

Mr. Evins. Congressman Multer, we are pleased to have you join 
the committee. 

Mr. Mutter. I am sorry I could not be here earlier, Mr. Chairman, 
but you will have to blame American Airlines. 

Mr. Evrns. Mr. Howrey, I will ask you under this reorganization 
plan which you have identified and which is in the record, whether 
or not you have as chairman exercised the prerogatives of your office 
as Chairman of the Federal Trade Commission im these respects. 

Mr. Howrey. I have, indeed, to the best of my ability. 

And I would like to add, if I may, that that was all done under an 
opinion of our general counsel, our former general counsel, W. T. 
Kelley, prepared on June 28, 1950, whereby he outlined the duties of 
the Chairman pursuant to Reorganization Plan No. 8, and I suggest 
that perhaps you would like to have that opinion in your record, 
because it is the interpretation of the previous administration, so to 
speak, of the Federal Trade Commission. 

Mr. Evins. The committee will receive the statement and give con- 
sideration as to what it says. 

Mr. Howrey. Yes. 

I have in my hand an opinion of the former counsel of the Federal 
Trade Commission, W. T. Kelley, dated 1950, wherein he interpreted 
Reorganization Plan No. 8 and outlined the duties of the Chairman 
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thereunder, and that has been the guiding light, so to speak, for, I 
think, the previous Chairman and the present Chairman. 

Mr. Evins. Mr. Kelley was former general counsel of the 
Commission ? 

Mr. Howrey. He had been for a long time. 

Mr. Evins. Now retired? 

Mr. Howrey. Yes. 

Mr. Muurer. I suggest that that opinion be made a part of the 
record in full. 

Mr. Evins. It will be received, and the committee will give con- 
sideration to placing it in the record. 

(The opinion referred to is as follows :) 


MEMORANDUM FOR THE COMMISSION IN RE REORGANIZATION PLAN No. 8 


In accordance with the direction of May 29, 1950, I am transmitting herewith 
a statement in broad outline of my opinion upon the effect of Reorganization Plan 
No. 8 in transferring to the Chairman certain of the functions of the Commission. 
It is not practicable to anticipate in this opinion all detailed questions which may 
arise and upon which further opinions may be desired in the future. I have at- 
tempted, however, to cover the more general questions. 

In seeking to determine which powers of the Commission were transferred 
to the Chairman, it is desirable to keep in mind the background of the Reorgani- 
zation Plan and the intent as expressed in the message of the President trans- 
mitting it to the Congress. As you know, Reorganization Plan No. 8 is one of 
the proposals that grew out of the recommendations of the Hoover Commission. 
It was one of seven similar, and in some instances identical, reorganization 
plans affecting regulatory agencies which were concurrently presented to the 
Congress. Of these seven plans, those relating to Federal Trade, Federal Power, 
Securities and Exchange, and the Civil Aeronautics Board became effective. 
The message transmitting these plans made it clear that the purpose was to 
place in the Chairman of each of these agencies control of and responsibility for 
internal administrative functioning, but to leave in the agencies the substantive 
responsibilities. It was intended that the agencies retain policy control of ad- 
ministrative activities through a requirement that the Chairman be governed 
by the general policies of the agencies and by such regulatory decisions, findings, 
and determinations as the agency is authorized by law to make. 

Plan No. 8 transfers to the Chairman, with certain limitations, “the executive 
and administrative functions of the Commission, including functions of the 
Commission with respect to (1) the appointment and supervision of personnel 
employed under the Commission, (2) the distribution of business among such 
personnel and among administrative units of the Commission, and (3) use and 
expenditure of funds.” One question is what “executive and administrative func- 
tions,” other than those specifically named, are transferred to the Chairman. 

The words “executive” and “administrative” have varying meanings, depending 
upon the context in which used and any separate explanatory statements. The 
message transmitting these plans made it clear that the Commission is to retain 
its authority with respect to all substantive problems of regulation and in the ad- 
judication of cases. Thus, while a determination that the Bureau of Industrial 
Economics shall make an investigation and prepare a report upon some given 
problem is in one sense an administrative matter, nevertheless it is substantive 
and should be determined by the Commission. The Chairman, however, would 
have authority, within limits hereafter indicated, to determine the organization 
of the group to carry out the job, the “day-to-day executive direction” of the 
investigation, and responsibility for progress and completion of the report. 

My conclusion is that the words “executive and administrative functions” 
convey none of the substantive responsibilities of the Commission to the Chair- 
man; they supplement the specific functions conveyed to the Chairman in matters 
such as the handling of correspondence, but even in this correspondence which 
purports to commit the Commission in any substantive matter requires the prior 
approval of the Commission. 
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PERSONNEL 


The Chairman is individually authorized to perform the functions previously 
performed by the Commission with respect to “the appointment and supervision 
of personnel employed under the Commission.” This general grant is limited in 
two respects: 

A. “The appointment by the Chairman of the heads of major administrative 
units under the Commission shall be subject to the approval of the Commission.” 
The word “major” as applied to administrative units under the Commission is 
relative. Obviously, all such units within the Commission are not “major ad- 
ministrative units.” Using the Bureau of Administration as an example, there 
are, in addition to the head of the Bureau, Chiefs of the Divisions of Budget 
and Planning; Office of Public Information; Division of Personnel; Research, 
Compiling and Publications; Legal Records; Economic and Administrative 
Records; Library: and Services and Supplies. Other Bureaus are also divided 
into administrative units. As among the large number of administrative 
units within the Commission, there is a considerable area of discretion in deter- 
mining which are major. It is perfectly clear that the heads of each of the 
seven Bureaus are heads of major administrative units. Within the area of 
discretion it is possible that the Chairman and Commission might determine 
that some of the administrative units within bureaus are major administrative 
units, provided this is not carried to the extent of designating a majority of the 
administrative units as major. The heads of major administrative units are 
subject to the supervision of the Chairman to the same extent as other personnel, 
except (1) the appointment is subject to approval of the Commission before it 
can become effective, and (2) removal should be with approval of the Commis- 
sion. The purpose of the requirement for approval of the appointment indicates 
an intent that the heads of such units should be satisfactory to the Commission. 
Differences over this could he a major cause of disharmony. It seems preferable, 
therefore, that the Chairman secure the Commission’s approval of the removal 
of the head of any major administrative unit. During the existence of a vacancy 
in one of these positions or the temporary absence of the head, the Chairman may 
individually designate an acting head. The heads of such units are, however, 
in all respects except appointment or removal subject to the supervision of the 
Chairman to the same extent as other personnel employed by the Commission. 

B. “Personnel employed regularly and fulltime in the immediate offices of 
members of the Cominission other than the Chairman shall not be affected by 
the provisions of this reorganization plan.” This exception leaves the appoint- 
ment and supervision of such personnel unchanged. Appointments to these posi- 
tions are to be made by the Commission or, if for any reason the Commission 
desires to do so, it may make the selection and allow the Chairman as a minis- 
terial act to make the appointment. 

With the exceptions pointed out above, the Chairman has full authority, sub- 
ject to the general laws applicable to such matters, to appoint, transfer, re- 
classify upward or downward, dismiss, retire, and in all respects control the 
appointment, compensation, and tenure in office of employees of the Commission. 
The Chairman is also authorized, subject to the exception in (B) above, to super- 
vise the conduct, performance, and efficiency of employees of the Commission. 


ASSIGNMENT OF DUTIES 


The Chairman is individually authorized to control the distribution of business 
among personnel employed under the Commission and among administrative 
units of the Commission. This grant is subject to the exception of (1) full-time 
employees in the immediate offices of other members of the Commission; (2) the 
requirement that such distribution shall accord with and be in furtherance of the 
general policies of the Commission and of the regulatory actions and determina- 
tions which the Commission is authorized by law to make; and (3) the right 
of the Commission to have a given function performed under the direction of the 
head of the major administrative unit approved by the Commission for that 
purpose. The significance of exception (2) is that when the Commission has, 
for example, determined as a matter of policy that certain types of its cases 
may be settled by a stipulation to cease and desist, it is the responsibility of the 
Chairman to assign suitable personnel for that work in relation to the personnel 
required for the execution of other policies determined by the Commission, all 
in relation to the total of personnel available for all purposes. 
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Within the limits stated above, the Chairman has authority to distribute 
business among personnel and administrative units, to change details of organi- 
zation and handling of business from time to time as he deems appropriate, to 
best carry out the duties, general policies, and regulatory determinations of the 
Commission, 

While the assignment of duties to Commission employees is not limited by the 
reorganization plans, except as already stated, such assignments are, of course, 
subject to any other applicable laws. Four example, the Classification Act and 
Civil Service regulations are applicable. Another example is that the Adminis- 
trative l’rocedure Act prohibits assignments of any duties to trial examiners 
inconsistent with their functions as trial examiners. The same act imposes re- 
strictions upon duties which employees enguged in investigating or prosecuting 
cases may perform. 


USE AND EXPENDITURE OF FUNDS 






The Chairman has the authority to control the use and expenditure of funds 
available to the Commission. This is, of course, limited by the applicable laws 
respecting the handling and expenditure of Federal funds. It is further lim- 
ited in that the use and expenditure must be consistent with and in furtherance 
of major programs and purposes decided upon by the Commission. What con- 
stitutes a major program or purpose, like what constitutes a major administrative 
unit, is a relative matter with an area for the exercise of judgment and discre- 
tion. All programs or purposes are not major, else the limiting word loses all 
meaning. Clearly, a program for antimonopoly work would be major, but a pro- 
gram for keeping administrative records would not. The determinations here 
should be upon considerations similar to those used in construing major in rela- 
tion to administrative units. When this determination is made, the Commission 
has the right to say what proportion or amount of appropriation funds shall be 
devoted to each such program or purpose. But this right does not extend to sub- 
allocations within the individual programs or purposes. As to these the Chair- 
man has authority. 

The Cha'rman has the authority to prepare the budget estimates which are to 
be submitted, but there is reserved to the Commission the right to revise these 
estimates. The right to revise carries with it the right to make the final and 
controlling determination. It would appear inconsistent, however, with the clear 
limitation upon the Commissions authority with respect to appropriated funds, 
if a similar limitation as to major programs and purposes is not followed, Those 


programs that are major for the purposes of appropriated funds are also major 
for budget revision purposes, 























DELEGATION 





The power of delegation reads: “The Chairman may from time to time make 
such provisions as he shall deem appropriate authorizing the performance by 
any officer, employee, or administrative unit under his jurisdiction of any 
function transferred to the chairman by the provisions of this reorganization 
plan.” 

It is perfectly clear that the chairman may not delegate to or share with the 
Commission the functions which are made his responsibility by the reorcaniza- 
tion plan. The language of the plan itself excludes this. The intent was 
clearly for such exclusion. In the message transmitting Reorganization Plans 7 
to 13, inclusive (relating to regulatory agencies), it was said: “These plans carry 
into effect the first and most important recommendation of the Commission on 
organization relating to regulatery commissions, The Commission recommended 
that all administrative responsibility be vested in the Chairman of the Com- 
mission. Its reasons were summarized as follows: ‘Purely executive duties— 
those that can be performed far better by a single administrative official—have 
been imposed upon these commissions with the result that these duties have 
sometimes been performed badly, The necessity for performing them has inter- 
fered with the strictly regulatory functions of the Commission.’” It is ap- 
parent that a delegation by the chairman of any of the duties transferred to him 
to the Commission, whether in the form of outright delegation or informal shar- 
ing, would tend to nullify the purposes of the reorganizaiton. This does not 
preclude the chairman from discussing with the Commission some matter which 
falls within his province, but does require him to avoid any course of action 
which would materially conflict with the intent that the Commission should 
be free of administrative and executive matters. 
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The next question is whether the chairman may delegate any of the duties 
imposed on him to individual members of the Commission. The ordimary con- 
struction of the language, “The Chairman may make such provisions—author- 
izing the performance by any officer, employee, or administrative unit under his 
jurisdiction of any function transferred to the chairman—” would be that any 
officer, employee, or administrative unit to which a delegation is made must 
be one “under his jurisdiction.’ Obviously, a member of the Commission is not 
under the jurisdiction of the chairman. Insofar as individuals are concerned, 
the grant to the chairman of supervision is limited to “personnel employed 
under the Commission.” Upon such a construction there is no authorization for 
delegation to individual members of the Commission. Elsewhere in the re- 
organization plan “members of the Commission” are referred to in these par- 
ticular words, and it may be presumed that if they were to be included im the 
group to which delegation could be made they would be specifically mentioned 
in those terms. The ordinary usage in referring to agencies such as this is to 
use the word “member” in referring to a Commissioner and to reserve the terms 
“ofticers” and “employees” for use in referring to staff as distinguished from 
members of the agency. 

A further consideration is the clear intent of the reorganization plan to 
center in the chairman responsibility for executive administrative functions. 
If this is to be effectively done, it requires that the chairman retain the right 
to review and reverse actions of those to whom delegations are made. Thus 
recipients of delegated powers must be, at least for the purposes of the powers 
delegated, subject to the chairman. This supports the giving of full weight to 
the phrase “under his jurisdiction” in section 2 of the plan, and I think con- 
formity with the plan prevents delegations to other members of the Commission. 

Similar considerations require that the Commission shall have authority with 
respect to matters for which it is responsible. For example, while the chairman 
has authority to distribute work among “personnel employed under the Com- 
mission,” he does not have such authority to distribute work among members 
of the Commission. Another example is the fact that a complaint is the Com- 
mission’s, and the form and substance thereof is a regulatory matter within its 
control. The Commission has only substantive matters to consider, and it neces- 
sarily has control of its handling of them. Of course, it may delegate such a 
function or have it performed in any way it wishes. 

The delegation of any given power transferred to the Chairman may be 
divided in as many parts as he deems desirable. For example, the supervision 
of personnel may be divided and delegated to the heads of each of the Bureaus 
as to the personnel assigned to each Bureau. A delegation of appointing powers 
may be similarly divided, or the Chairman may make a delegation with final 
action under that delegation subject to his prior approval. The Chairman may 
choose to have an assistant and concentrate many delegated powers in him. 
There are endless ways in which delegations may be made. The point is that 
within the limitations already stated the Chairman has entire freedom in making 
delegations. 

The Chairman may, during his temporary absence, designate another Com- 
missioner to act in his stead. Since this places all the functions of the Chair- 
man in the hands of one member, it does not infringe the purpose of the plan 
to center administrative and executive duties in one head, nor does it interfere 
with the performance by other members of the Commission of their substantive 
duties. 

GENERAL COMMENT 


Until the adoption of the reorganization plan all the powers of the Commis- 
sion resided in the Commission itself. The transfer of certain of these powers 
to the Chairman, therefore, gave the Chairman only those powers specifically 
transferred to him and such as are necessary to the performance of the trans- 
ferred powers. All other powers remain in the Commission. 

A fine line cannot be drawn by legal construction of the plan dividing the de- 
tails of all matters with precision and certainty between the Chairman and the 
Commission. Some are perfectly clear, others present areas within which judg- 
ment and discretion must be used. The desirability of preventing friction sug- 
gests an agreement in the beginning allocating the discretionary matters in 
keeping with the intent and purpose of the reorganization plan. 

Respectfully submitted. 

W. T. Kerry, 
General Counsel. 
JUNE 28, 1950. 
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Mr. Evins. Mr. Howrey, I have here a list of personnel of the Com- 
mission naming the employee, the position of the employee, and the 
o~— and salary, 21% pages, which I will show you, and ask you, Mr. 

Jowrey, to state whether or not these persons were appointed by you 
to be members of the staff of the Commission. 

Mr. Howrey. I do not recognize all these names. Could you key 
it into the questions of your committee? Then I could answer it. If 
you could give me the 

Mr. Evins. It was taken from your reply to a questionnaire directed 
to the Commission. 

Mr. Howrey. Do you know which question it was? 

Mr. Evins. Yes; question 25, which was propounded to the Com- 
mission. Apparently those employees represent the response, and it 
is an extract from that. 

Mr. Howrey. Yes. If I may answer it this way, in order to be ac- 
curate, the employees listed in response to your question No, 25 were 
all appointed by me, and I assume this is a duplicate of it. 

Mr. Evins. That is a reproduction. That may be included in the 
record at this point as exhibit B to Mr. Howrey’s testimony. 

(The document was marked “Howrey Exhibit B” and is as follows :) 





Howrey Exit B 








Present title | Salary 
Shumate, Clare.........| Executive secretary to Chairman..._-................-..-- | GS-9 $5, 185 
Murchison, David C___| Legal adviser and assistant to Chairman. _---.-........-- GS-16 12, 000 

GS-14 10, 600 
Wald, Robert L___.- ae GS-11 5, 940 
Kearney, William R- Trial attorney (attorney-adviser)._....................___- GS-9 5, 060 
SOROS, TE I Oi nk. ieee then es ob bn cp mens ot aan abeh naens GS-11 5, 940 
Kratz, Kent P___--- | LE fete Tn, on cn cncscusemebinnmivien ‘| @s- | 5, 940 
Heim, John R__..._--._| Assistant to Executive Director (attorney-adviser) _______- GS-14 9, 600 
Melangton, Philip R.__| Trial attorney (attorney-adviser)_................---____- Gs-9 | 5, 060 
Smith, Adeline G.......| Business economist. _-_...................-2-2-2 GS-7 4, 955 
Tm, TT I GSs-13 8, 360 
Horan, Harold L-_- ---- Sr hseece ssc oes Poinga ree enc s ok ane tanec qs 5, 060 
Cook, William H____--- enti sid niriks ane sida esmalicinia danbud cor ean eee Gen .-| GS-9 5, 060 
pe a a a ee ee GS-14 10, 200 
Ot Se es -. .. 0 Re IDs cb oo Sessa oi Sadie séncendeepuctduace. Gs-18 | 8,7 
pg SE ES SS es ee Gs-9 . 
Norvell, Ray C___.-----|- do 


Skeirik, Kaleel C_______| Business economist___-_.--_--_- sisensebsdaccie eel & 


Wiis Bre Oe. 2. 1 eevee oe on i es ae. 
House, Simeon F__ : OO Sie cee 

Egre, Julian 8_____-- 

Tincher, William R- 
Carhart, Dwight L_ 






Rolander, Robert D-_-.--!..---- do a Ne eS la ete 
CO ST OE a cnnindalagmoth A eee Dencd sani tb iniieen nati Rl 
Laughlin, Loren H_-__-- Hearing examiner. --_........----- ee an en eS 
Lindsey, Florence ___._| Statistician__..---- Th kchehts. aSndittnndd: wdidinets abaneeetde ae 
Markham, Jesse W__. Director, Bureau of Economics 


Trueblood, Paul H-_-. Assistant secretary, legal and public records 





Knopp, Edna__.___---__} Business economist ---. 





aa) A cob a cubs deeb natoaeite tse cdiesks GSs-9 5, 810 
Smyth, Bernard B_.._..| Chief, Division of Export Trade_...............-.....__.- GSs-14 9, 600 
Faulkner, Marion W Re tas pare re aak nee eet nate Gs-8 5, 120 


Delaney, John A___..__- pe NE EE ee ee GS-14 9, 800 
Parrish, Robert M_.._..| Secretary of Commission._._.........__...._..- ~heetaned 
ROT, DANO, SE ~. ..2-] SPOUURNTO DPIOOOOIN cc. ois on owen sdnne cwbwnnnecensee mass 
Sherwood, Robert B..._| Assistant Director of Personnel_....-_........-.-..----.-- 





‘a GS-13 8, 360 
Skonberg, Carl M-_-__- i a niece sigilag GS-13 9, 360 
Stowe, Seymour F______| Chief, Division of Public Information. _-_._......_....__-_- GS-14 9, 600 
King, Donald K____...-| Trial attorney (attorney-adviser) .............-...- eee GS-13 9, 360 
Thornton, Barbara M_.| Secretary to Commissioner Secrest. ..............-...--.-- Gs-8 4. 620 
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Howrey Exusrr B—Continued 


Name Present title 


Walker, John T___.....| Trial attorney (attorney-adviser) 

Snavely, Charles T Attorney-adviser 

Young, Roslyn D Trial attorney (attorney-adviser) 

Saxon, Janet D Attorney-adviser 

MaHanna, William R_.|......do 

Haley, William H Legal assistant (temporary) 

Green, Fitzhugh manent Assistant for Public Affairs to handle public- 
relations. 





Note.—Position to which originally appointed in parenthesis. 


Mr. Evins. Mr. Howrey, I hand you another tabulation, names of 
employees, present position, grade, and salary, and ask you to examine 
this and state for the record if you made the appointments of each 
of the persons listed thereon to be members of the staff of the Federal 
Trade Commission. 

That is also a part, Mr. Howrey, of question 25. The latter is the last 
part. I believe that exhibit includes some of the Bureau Chiefs. 

Mr. Howrey. If Howrey exhibit C is a duplicate of the answer to 
question 25, the answer is “Yes.” But they are not listed in the same 
order. But I assume they are there. 

I can look over this one. This is shorter. 

Mr. Evins. That is quite satisfactory, Mr. Chairman. It can be 
checked against the list, and it may be received as Exhibit C. 

(The list referred to was marked “Howrey Exhibit C” and is as 
follows:) 


Howrey Exursit C 


Name | Present title Grade | Salary Duties 


| ee — —-— 
| 


Babcock, Harry A-.| Director, Bureau of Investiga- | GS-16 |$12, 000 
tion. 
Gercke, Joseph J...| Acting Manager, Washington | GS-13 | 8,360 | In charge of investigation of all 
branch office. legal cases in the territory served 
by the Washincton branch office. 
Hill, Sherman R.-.-| Chief Project Attorney, Bu- | GS-15 | 10,800 | Immediate supervision of the in- 
reau of Investigation. vestigation of all legal cases. 
Kern, William C_..| Assistant Director, Bureau of | GS-15 | 10,800 | Chief trial attorney and immediate 
Litigation. supervisor of the trial of all legal 


cases. 
Klein, Joseph L....| Manager, New York branch | GS-14 9,600 | In charge of investigation of all 
office. legal cases in the territory served 
by the New York branch office. 
Lemke, William F.| Manager, Chicago branch 9,600 | In charge of investigation of all 
office. lega! cases in the territory served 
by the Chicago branch office. 
Moore, Charles R..| Legal adviser on deceptive 9, 600 
practices, Bureau of Investi- 
gation. 
Paulson, Lynn C..} Legal adviser on antimonop- 
oly, Bureau of Investigation. 
Sills, Robert R Legal adviser on deceptive 
spoctiem, Bureau of Litiga- 
on 
Taylor, Vernon E-.| Manager, Cleveland branch In charge of investigation of all 
office. legal cases in the territory served 
by the Cleveland branch office. 
Van Wagoner, Earl.| Manager, San Francisco In charge of investigation of all 
branch office. legal cases in the territory served 
bv the San Francisco branch 
office, 
Sheehy, Joseph E.-. De, Bureau of Litiga- 
tion. 
Baxter, Thomus P.| Chief, Division of Manage- Security Officer of the Commission 
ment and Organization. and Chief of the Division of 
Management and Organization. 
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Mr. Evins. Mr. Howrey, I will now ask you if you made these ap- 
pointments and the Commission was not asked to nor did it concur in 
any of those listed except that of Mr. Babcock and Mr. Sheehy listed 
thereon. I believe those gentlemen are Chiefs of Bureaus. 

Mr. Howrey. That is correct ; done pursuant to the opinion of our 
former General Counsel, Mr. Kelley. 

Mr. Evrvs. It is done according to Reorganization Plan No. 8? 

Mr. Howrey. Yes, sir; to his interpretation of the phrase “major 
administrative units,” which I think is the statutory language. 

Mr. Evins. You are operating the Commission at this time, Mr. 
Chairman, under the advice of a former retired general counsel and 
under an opinion that he wrote some time back ? 

Mr. Howrey. We are, indeed, precisely. We are following that 
opinion in our interpretation of Reorganization Plan No. 8. We think 
it is a sound, good opinion, and we are following it. 

Mr. Evins. If in any event it conflicts—and the committee has not 
examined that opinion—with Reorganization Plan No. 8, then you 
would be following the advice of something that might be contrary 
to Reorganization Plan No. 8? 

Mr. Howrey. Yes; but that is supposing something that does not 
exist, in my opinion. I think the opinion fairly and honestly and ob- 
jectively reflects the intent of Reorganization Ret No. 8. 

Mr. Evins. I will say to our distinguished Chairman that he is a 
very able lawyer; he is a very fine attorney, and I am sure that he is 
able to interpret the President’s reorganization plan himself, rather 
than referring to an opinion made by a former general counsel who is 
now retired. I respect his ability. 

Mr. Howrey. I accept the plaudits. They come too rarely in my 
life. But I think the fact remains that we try to maintain a setup 
where our general counsel are the lawyers of the Commission— 

Mr. Evins. In any event, you made all of those appointments, with 
those two exceptions, without consulting the other Covamissioncrs? 

Mr. Howrey. Well 

Mr. Evins. You make that acknowledgment before the Committee? 

Mr. Howrey. No, I certainly would not make that acknowledgment, 
and that is not a fact. I made the appointments, but to say that I did 
not consult some of the other Commissioners would be entirely in- 
accurate. 

Mr. Evrns. I understood you earlier to say that you had not. 

Mr. Howrey. I had the responsibility and duty, and I did not ask 
their permission, but I always consult with my colleagues whenever 
Ican. I find it very helpful. They are a very able group of men. 

Mr, Evins. Mr. Chairman, now, in reorganizing the Commission’s 
Administrative Procedure Committee, did you or did you not remove 
therefrom the Director and Assistant Director of the Commission’s 
Bureau of Antimonopoly and the Director of the Commission’s Bu- 
reau of Antideceptive Practices and replace them by appointing to such 
Conemtage the following: Mr. Harry A. Babcock and Mr. William 

. Kern 

Mr. Howrey. I appointed a new Committee on Rules, as we call 
it, and made Judge Haycraft chairman of it. Now, I do not recall 
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whom I removed. I do not think you can call it a removal. I ap- 
pointed a new committee, which was entirely representative of the 
whole Commission. I can furnish those names. I would be very 
glad to furnish you with a complete list of the membership of the 
Committee before I came down there and the membership of the Com- 
mittee afterwards. 

Mr. Evins. If you will do that, Mr. Chairman, and show the dates 
of the changes, that will be acceptable. 

Mr. Howrey. I shall be glad to. 

(Information requested is as follows :) 


In complance with the request of Congressman Evins (vol. 1, p. 25, transcript 
of hearings), the membership of the Committee on Administrative Rules and 
Procedure prior to April 1, 1953, and subsequent changes in the membership 
follows: 

Committee on Administrative Rules and Procedure prior to April 1, 1953: 

Robert B. Dawkins, Chairman 

Joseph E. Sheehy 

Everett F. Haycraft 

Everette MacIntyre 

Henry Miller 

Abner E. Lipscomb 

PGad B. Morehouse 

Richard P. Whiteley (retired June 30, 1953) 

Committee on Administrative Rules and Procedure as of September 1953 (no 
changes were made from April 1, 1953, to September 1953 except for Mr. White- 
ley’s retirement) : 

Everett F. Haycraft, Chairman 
Frank Hier 

Earl W. Kintner 

Robert B. Dawkins 

John V. Buffington 

Harry A. Babcock 

William C. Kern 

Joseph Callaway 

Committee on Adminstrative Rules and Procedure as of July 1954 (no changes 

have been made from July 1954 to September 1955) : 
Everett F. Haycraft, Chairman 
Frank Hier 
Earl W. Kintner 
Robert B. Dawkins 
John V. Buffington 
Harry A. Babcock 
William C. Kern 
Joseph Callaway 
James A. Purcell 
Robert M. Parrish 
Thomas P. Baxter * 

All personnel appointed to this committee subsequent to April 1, 1953, were 
employees with many years of service with the Commission prior to April 1, 1953, 
with the exception of Mr. Robert M. Parrish, a career Government employee 
who after service with various Government departments, including the Federal 
Trade Commission, was reemployed by the Commission subsequent to April 1, 
1953. 

Mr. Evrns. It is my understanding that you changed the titles of 
the Director and Assistant Director of the Bureau of Antimonopoly 
and the Bureau of Antideceptive Practices and then set up the Director 
of the Bureau of Investigation and the chief trial attorney and named 
to those positions, from the information in the subeommittee—— 


1 Serves only to advise the Committee on workload and to discourage adoption of prac- 
tices requiring cumbersome work methods. 
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Mr. Howrey. Yes. We had a complete reorganization, and we 
abandoned the horizontal concept and put in a functional concept and 
thereby abandoned the Bureau of Antimonopoly and the Bureau of 
Antideceptive Practices and set up the Bureau of Investigation and 
the Bureau of Litigation. That is why the titles were changed. 

Mr. Evins. What was the purpose of the Commission’s Administra- 
tive Procedure Committee? What did this Committee do? 

Mr. Howrey. The principal purpose of that Committee, as I con- 
ceived it then, was to revise and redraft the Rules of Practice. The 
fruit of their efforts is this document which I hold in my hand, called 
Rules of Practice, Procedure, Organization, and Acts, which was pub- 
lished May 1955, and which is a completely new and revised, and I 
think greatly improved, document which we are required to issue under 
the Administrative Procedure Act. 

Mr. Evins. With the approval of the committee, I believe that that 
might be received for the subcommittee files. The current, present 
rules of the Commission will be received and marked appropriately 
as an exhibit to the chairman’s testimony for the subcommittee files. 

Mr. Howrey. I shall be very glad to submit it to you, Mr. Chairman. 

(The Rules of the Federal Trade Commission marked as Howrey 
Exhibit D were received and placed in the subcommittee files. ) 

Mr. Evins. This Committee that you named, Mr. Chairman, made 
recommendations that these rules be adopted by the Commission as the 
rules of the Commission ¢ 

Mr. Howrey. Yes. They sent up their drafts to the Commission 
and the Commission reviewed them and made, I think, some changes 
and then adopted them and published them. 

Mr. McCutzocu. I would like to interrupt there just a moment. 

Were those rules unanimously adopted ? 

Mr. Howrey. You mean at the Commission level ? 

Mr. McCutuocn. Yes. 

Mr. Howrey. Yes; I believe so. Four of the Commissioners are 
here. If I am in error, I hope they will correct me. I believe these 
were unanimously adopted. If Iam inerror, I would like to correct it. 

Mr. Evins. Silence is consent ordinarily, Mr. Chairman. We will 
state that they have been adopted by the Commission following the 
Committee’s recommendations and your endorsement of them. 

Mr. Howrey. We made minor changes. They were reviewed by 
Judge Gwynne, and he is the one who had presented them to- the 
Commission. 

Mr. Evins. Mr. Chairman, are those the rules that probably 
were—— 

Mr. Howrey. Excuse me just a minute. 

If I may, I would like to correct a statement I just made. I am 
told that Senator Mead did not agree with 2 or 3 of the suggestions. 
He is here and can explain that. I do not recall which ones. 

Mr. Evrns. Those are the rules that apparently the article which 
we referred to earlier, referred to when they stated that things were 
made easier for the businessman and harder for the FTC lawyers 
handling the case. 

Mr. Howrey. Well, I have long since tried not to interpret the 
newspaper people. I think I will let them speak for themselves. But 
these rules certainly do not do that. 
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Mr. Evrns. Some of the observers say as a practical matter the 
FTC’s rules are setting standards of proof that will make the lawyers’ 
job almost impossible. 

Mr. Howrey. Well, that, of course, is inaccurate and in any event I 
am sure has no application to these rules, which are rules of practice 
and procedures and do not contain evidentiary standards or things of 
that nature. 

Everyone who has seen these rules has been highly complimentary 
of them. It is really—you are an outstanding lawyer, and it is like 
the rules of practice of a court, and ordinarily I do not think they get 
into philosophical concepts. 

Mr. Evins. Apparently the new rules of the Commission have been 
the subject of considerable controversy. That is one of the reasons 
for this inquiry. Now, that is a trade—— 

Mr. Howrey. I do not mean to interrupt you, but I do not believe 
there is much controversy about these. 

Mr. Evins. Mr. Chairman 

Mr. McCuttocn. Just a moment. 

Mr. Evins. Let me make this observation. Then I will yield to my 
colleague. 

I have not had an opportunity to visit with the Commission as often 
as I should have liked, but I have heard some general comment that 
the lawyers of the Commission’s trial staff, some of them, have said 
that no doubt we could win this case in a court if we could get it 
approved by the Commission. If we could get the Commission to 
issue an order, many of us feel that we could get a court to handle it. 
That might be known as a trial attorney’s lament. 

Do you have any general comments on those comments of the staff? 

Mr. Howrey. If you tell me what was said and who said it, I will 
be glad to comment, but it is difficult to comment on such a general 
criticism. I, of course, do not agree with it. I think, if you will 
permit me to read my statement later on, 1 think I will demonstrate 
that we have issued more complaints and more orders in almost every 
field than any previous administration of the Commission, and if you 
judge activity by results, I do not believe that general criticism could 
possibly withstand 

Mr. Evins. I pointed out that we have had comments in the press, 
and these were some reported comments from members of the staff. 

Mr. Howrey. Yes. In that connection, I wonder if you would be 
kind enough—perhaps you already did—but I notice in your state- 
ment the excerpt from the Business Week is very largely excerpted 
with 

Mr. Evtns. The entire article, I think—— 

Mr. Howrey. I would like to have the whole article in, because it 
leaves an entirely different impression than the excerpt. 

Mr. Evrns. The entire article is in the record. 

Mr. McCulloch ? 

Mr. McCuttocn. I would like to know when your rules of practice 
were adopted and became effective. 

Mr. Howrey. In May of 1955. That is just 2 or 3 months ago. 

Mr. Evins. With reference to the Commission’s administrative pro- 
cedure committee have you appointed to that committee Mr. Thomas 
P. Baxter, Mr. Robert M. Parrish, and Mr. James A, Purcell ? 
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Mr. Howrey. Yes. 

Mr. Evins. Are they the present members of that committee? 

Mr. Howrey. There are many more members. If you would like 
the names, I am sure our present General Counsel could give you all 
of the names. Mr. Earl Kintner-—— 

Mr. Evins. We will have Mr. Kintner’s testimony at a later date. 
But you say that there were additional ones since these three? 

Mr. Howrey. Yes, 

Mr. Evins. Are they all lawyers? 

Mr. Howrey. No. Mr. Baxter is not a lawyer. 

Mr. Evins. All the other members are lawyers? 

Mr. Howrey. I think all the others are; yes. He is in charge of 
our 

Mr. Evins. Mr. Howrey, I hand you a document here and ask you 
to identify this document, if you will, please, for the record. 

_ Mr. Howrey. Yes. This is a memorandum to the staff which I 
issued on August 31, 1953, entitled “Reduction in Force.” 

Mr. Evins. The mimeographed copy of your announcement relative 
to reduction in force will be received in the record, marked appro- 
priately the next letter. 

(The memorandum referred to was marked “Howrey Exhibit E,” 
and is as follows:) 





Howrey Exuisir E 
FEepERAL TRADE COMMISSION, WASHINGTON 


MEMORANDUM TO THE STAFF RE REDUCTION IN FORCE 


The Commission’s appropriations for the year ending June 30, 1954, as you 
know, contemplates expenditures below levels authorized for the 1953 fiscal 
year. Since the principal amount of funds expended by the Commission is for 
personal services, a reduction in our level of employed personnel has become 
necessary. To minimize the extent of this reduction in personnel, overhead 
expenses of the Commission for the 1954 fiscal year have been reduced to a 
minimum. 

I know that every member of the staff is aware of the difficulties inherent in 
such a situation and I share the discomfort and sense of uncertainty that is 
bound to accompany it. 

At the same time, it is of the greatest importance to effectuate at once the 
program of expenditure required by law. If action is not taken immediately, the 
extent of curtailment ultimately necessary for the fiscal year will rise markedly. 
In the event of delay, additional reductions in staff would have to be made. 

Accordingly, the Director of the Office of Personnel will begin this date to 
issue in successive stages reduction-in-force notices to the individual members 
of the staff affected. 

Retention registers have been established in accordance with the Veterans‘ 
Preference Act and the rules and regulations of the Civil Service Commission. 

In this connection, while individual agenices are authorized to formulate 
retention registers without prior reference to the Civil Service Commission, it 
was thought that, in order to minimize the possibility of error, full consultation 
with the latter Commission should take place with respect to them. The 
registers as finally constituted reflect a careful study by the Civil Service Com- 
mission, now completed, and are fully consistent with an advisory opinion fur- 
nished on the subject. 

Moreover, efforts will be made, consistent with the Veterans’ Preference Act 
and applicable civil-service rules and regulations, to avoid an impact upon the 
lower and medium grades exclusively. Every attempt will be made to distribute 
the reduction evenly and equitably. 

Mr. Delaney has been instructed to be available to discuss with individual 
recipients of notices any aspect of their rights which merit further considera- 
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tion. As Director of Personnel, Mr. Delaney is the proper point of contact on 
these matters. 

It is, of course, the hope of everyone that hardship cases will be few and 
that displaced personnel will be able, in the briefest possible period, to make 
satisfactory employment adjustments. 

Those members of the staff who are unaffected must vigorously undertake 
the duty of seeing to it that the law enforcement, economic, and other programs 
of the Commission go forward without jeopardy to their effectiveness. While 
this will require a renewed concentration of effort and spirit of teamwork, I 
am confident that continued progress in the work of the Commission can take 
place without impairment. 

With this in mind, steps will be taken in the immediate future to prevent 
dislocations in the work of the Commission which might otherwise result from 
the reduction in force. These will include organizational consolidations within 
some bureaus. 


EDWARD F., Howrey, Chairman. 
Aveust 31, 1953. 


Mr. Evins. Mr. Howrey, I will hand you another document and ask 
you to identify this. 


Mr. Howrey. This is also a notice to the staff which I issued in my 
capacity as chairman on September 3, 1953, entitled “Extent of Reduc- 
tion in Force.” 


Mr. Evins. That may be received and marked appropriately. 


(The memorandum referred to was marked “Howrey Exhibit F” 
and is as follows :) 


Howrey Exuisir F 
FEDERAL TRADE COMMISSION, WASHINGTON 


NOTICE TO THE STAFF RE EXTENT OF REDUCTION IN FORCE 


In order to avoid any misunderstanding with reference to the extent of the 
required reduction in force, I am quoting below in full text the budget officer’s 
memorandum of August 21, 1953, addressed to me as Chairman: 

“In aceordance with your request there is transmitted herewith a summary 
reflecting the amount of the reduction in force required at this time in order that 
the Commission may operate within its appropriated funds during fiscal year 
1954. 

“While the 1954 appropriation of $4,053,800 is only $125,000 less than the funds 
available for 1953, the cost of operations for fiscal year 1954 will require a reduc- 
tion in force of at least $270,000 on an annual salary basis. It is believed that 
this will require a reduction of 40 to 50 employees depending on the amount of 
their salaries and their terminal leave. (The above figures are based upon the 
assumption that the reduction-in-force notices will be delivered to employees 
prior to September 4, 1953.) 

“In preparing this forecast, general operating expenses of the Commission have 
been estimated at the absolute minimum and at a lower amount than the 1953 
actual expenditure. An additional item of expenditure which must be provided 
for 1954 is an estimated $25,000 for the cost of penalty mail required by Public 
Law 286, 83d Congress. It is estimated that the total general operating expenses 
for the Commission for the fiscal year 1954, including travel and penalty mail, 
will amount to $290,500 which will leave $3,763,300 available for personal 
services. 

“The estimated obligations for personal services based on expenditures to date 
plus the projected cost of the present payroll to June 30, 1954, amount to 
$3,906,500 which exceeds the amount available for personal services by $143,200, 
which amount must be made up in 9 months’ operations. When converted to an 
annual rate of expenditure this amounts to $191,000. To this must be added 
additional requirements not heretofore considered which include additional 
terminal-leave payments, within-grade promotions, miscellaneous promotions, 
and other contingencies, and the estimated cost of overtime pay—totaling an 
estimated $79,000. Therefore, it is necessary that personal services be reduced 


$270,000 ($191,000 plus $79,000) below the present operating level of the Com- 
mission as soon as possible. 
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“Estimated reduction in force required 





“Appropriation, 1954 fiscal year... ....5,5—--5—.--..--s--5----- $4, 053, 800 
Less estimated minimum requirements for other expenses: 
a ce a acai $140, 000 
Peusitet weil se cick cus aan and 25, 000 
Other expenses (telegrams, telephone calls, supplies, 
ORY set bo a eccecinninp eee ea ep nbn 125, 500 
os 290, 500 
Net available personal services..__.......-.__--.........--. 3, 763, 300 
Estimated obligations, personal services to Sept. 30, 
TO ese a dh Ree acc onanism ne $1, 006, 500 
Cost of present payroll, Oct. 1, 1953, to June 30, 1954_____ 2, 900, 000 
——_——_—— 8, 906, 500 
Estimated deficit to be made up in 9 months___---__-------+_~ —1438, 200 
Conversion of defieit to annual basis...._..._............~.....«.. —191, 000 
Additional costs not covered above: 
SOON UII Ss DUI I i ces cietrntirnas'erenmntinnetinins $14, 000 
Within-grade promotions for year___.___--__-___-_-__-~ 27, 000 
Promotions and other contingencies__._._____._._._...---- 30, 000 
Estimated cost, overtime pay... .................. 8, 000 
—T9, 000 
Reduction required on an annual salary basis___..___._______ —270, 000” 


Epwarp F’. Howrey, Chairman. 
SEPTEMBER 3, 1953. . 

Mr. Evins. Referring to the reply to question 23, Mr. Chairman, 
which was submitted to this subcommittee, I hand you here an excerpt 
from that consisting of eight pages of personnel who have been reduced 
under that directive, who have either resigned, retired, been removed 
or displaced under that directive or since that directive. That was 
in response to our question No. 23. 

Mr. Howrey. Yes; identified as such—and I am sure it is—a copy of 
our answer to your question No. 23. 

Mr. Evins. It may be received. 


(The list of names referred to was marked “Howrey Exhibit G,” 
and is as follows:) 
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Mr. Evins. I will ask Mr. Howrey to look at the following 3-page 
list of personnel. This is in response to question 24. Tell us what this 
list includes. 

Mr. Howrey. Howrey exhibit H is a document consisting of 3 pages 
and constitutes the Commission’s answer to your question No. 24, 
which reads as follows: 

List the name and number of years of Federal Trade Commission employment 
of each person who held a grade GS-7 or higher on April 1, 1953, and who since 
that date has been demoted in grade. State also the effective date of demotion of 
each person and his title, grade, and salary both as of April 1, 1953, and as of 
January 1, 1955, and the reason for each such demotion. 

Mr. Evins. Howrey exhibit G is persons that have been removed; 
Howrey exhibit H is persons that have been demoted in the Commis- 
sion following those orders. 

(The document was marked “Howrey exhibit H” and is as follows :) 
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Mr. Howrey. May I comment? 
Mr. Evins. Yes, the Chairman may comment. 

Mr. Howrey. “Removal” I do not think is quite the right descrip- 
tion of Howrey exhibit G. They are resignations, retirements 

Mr. Evins. A major portion of them fell under the reduction in 
force, did they not, Mr. Chairman ? 

Mr. Howrey. I would have to count them to say that. I doubt if 
that is true. I think probably I could count them here. They include 
voluntary and involuntary. A great many of them are reductions in 
force, but I would not say the majority of them were, without count- 
ing. 

‘Mr. Eviys. The exhibit shows which on each? 

Mr. Howrey. Yes. It clearly identifies which is which. 

Mr. McCutiocnu. Mr. Chairman, I would like to know whether or 
not in the meantime new employees have been taken on to fill the 
positions of those who left by reason of a temporary reduction in force, 
if it were temporary. 

Mr. Howrey. Well, the answer to that is “Yes,” but not in the same 
fiscal year. There were some employments in the same fiscal year, and 
we had a reorganization, so that the identical positions did not con- 
tinue to exist. But this reduction in force was made pursuant to a 
cut in our budget by the Congress. It cut our budget, I think it was, 
$125,000, and our budget director, in a manera which I have 
here, showed that in order to meet that cut and in order to meet other 
new expenditures, such as we had to start paying for our own postage, 
which was estimated to be $25,000, we had to make a reduction in 
force which would cover $270,000, and this is the way we did it. 

The reason that the reduction in force of $270,000 was greater than 
the figures is that they kept building up on us. We could not make 
the reduction in force quickly enough, so that the expenditures that 
we were making were creeping up on us, and we had to make a greater 
reduction in force. But that is fully explained. 

One of the documents that has been put into evidence shows the 
figures and how we computed it. 

Mr. McCutiocn. Are there less employees in the Federal Trade 
Commission now than when you became chairman ¢ 

Mr. Howrey. I think so. I think there are fewer employees now 
than at any time in its history. 

Mr. Evrys. Yet the appropriation for the Commission at this date 
is about the largest sum that the Congress has ever appropriated for 
the Commission ? 

Mr. Howrey. Well, I think if you would include the next fiscal year, 
that would be true. Our last appropriation was $4,050,000, I think. 

Mr. Evins. There were many years when the Commission had a 
large staff that it ran about $2,500,000. Now your appropriation is 
over $4 million, the largest sum that the Congress has ever appro- 
priated for the Commission, and you have, according to your own 
testimony, about the smallest staff in the history of the Commission ? 

Mr. Howrey. Yes. Well, that is the history of the times. We have 
no expenditures, Mr. Chairman, except payroll, I mean, no substantial 
expenditures. We are just a big law shop, and our budget is largely 
payroll, and whenever we have to make a reduction in force, naturally 
it hits the employees. 
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Mr. Evins. You estimated that you should make a reduction of 
about $125,000 according to your budget, and you expended $35,000 
for a reorganization plan to help you in that reduction; is that not 
about right ? 


Mr. Howrey. No. I do not know where you are getting your infor- 
mation, but that is not correct. 

Mr. Evins. You did expend some money on reorganization after 
you became chairman, did you not ? 

Mr. Howrey. Oh, yes; I suppose we spent some money shifting em- 
ployees from room to room, and so forth. What the cost of it is, I do 
not know. I thought you were referring to the cost of a survey. 

We employed a firm of outside consultants to come in and make 
a survey of the Federal Trade Commission, and they prepared this 
report, which I would like very much to have put in the record in 
case you would like to have it. 

Mr. Evins. I think the committee is somewhat familiar with the 
report, Mr. Chairman. I believe it is a little bit too voluminous to 
have included as an exhibit. 

Mr. Howrey. If I may describe it a little bit further, then, the 
Congress passed a law authorizing the Bureau of the Budget to ex- 
pend up to a half million dollars on management surveys of various 
branches of the Government, and through the Bureau of the Budget, 
we had allocated to us enough money to make this survey, which was 
made by a firm of outside consultants, and that was paid for by the 
Bureau of the Budget and did not come out of our funds. 

It is a very fine survey, and I hope this committee will study it. 


Mr. Evins. It did not represent expenditures of funds appropriated 
to the Commission ? 


Mr. Howrey. What? 


Mr. Evins. I say, the cost of that survey did not represent expendi- 
tures of money appropriated to the Commission ? 

Mr. Howrey. That is correct. 

Mr. Evins. Is that the same firm employed by the Department of 
Justice, and Mr. Brownell threw their report in the wastebasket ? 

Mr. Howrey. I do not believe this firm ever made a study—if they 
did, I do not know about it. I do know that they made studies for 
State and for Defense and for Post Office and, of course, the principal 
one they made was for Congress itself. 

I think the last reorganization of Congress, or at least the last in- 
crease in salaries for Members of the Congress, was the result of 
recommendations made by this firm from Cleveland, named 

Mr. Evins. Also, in association with the Hoover Commission ? 

Mr. Howrey. Robert Heller Associates. 

Mr. Evrns. Also, the Hoover Commission task force, which brought 
about this Reorganization Plan No. 8, to which we have previously 
referred; is that not right, Mr. Chairman? 

Mr. Howrey. T did not quite—— 

Mr. Evrns. I say, I believe this firm was also associated with the 
Hoover Task Force Commission which brought about Reorganization 
Plan No. 8, which resulted in substantial organizational and func- 
tional changes in the Commission ? 

Mr. Howrey. I am not familiar with that, Mr. Chairman. 


Mr. Evrns. I think I shall let our general counsel, Mr. MacIntyre 
ask some questions at this point. 
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Mr. MacIntyre; I think most of you know him. 
Mr. MacIntyre. Mr. Howrey, our chairman has spoken about a 
member of the Heller Associates firm having been connected with the 
Hoover Commission in deliberating, participating, and making recom- 
mendations for reorganization of Government work. You state you 
do not know about that ? 

Mr. Howrey. Is that the first or second Hoover Commission ? 

Mr. MacInryre. I believe the first. But you say you do not know 
anything about that ? 

Mr. Howrey. Well, my memory at the moment does not serve me in 
such a way that I could answer the question. 

Mr. MacInryre. But the records of the Hoover Commission 

Mr. Howrey. It would be a fact which is easily ascertainable, I 
am sure. 

Mr. MacInryre. I would like to call your attention to a document 
dated June 26, 1954. It purports to be an announcement by you. I 
wonder if you would identify it as such. 

Mr. Howrey. Yes. This is a press release dated June 26, 1953, 
entitled “Assistants to Chairman.’ 

Mr. Evrns. Proceed. ‘ 

Mr. MacInryre. Mr. Chairman, I believe that should be received 
in the record. 

Mr. Evtns. It will be received. bo 
(The document referred to was marked “Howrey Exhibit I,” and 


is as follows :) 





























Howrey Exurstir I 







{Press release] 


FEDERAL TRADE COMMISSION, 
OFFICE OF INFORMATION, 
Washington 25, D. C., June 26, 1958. 







ASSISTANTS TO CHAIRMAN 










Chairman Edward F. Howrey today announced several new appointments to 
the Federal Trade Commission. They include David C. Murchison as his legal 
a, and assistant, and Fitzhngh Green as executive assistant for public 
affairs. 

He also designated Thomas P. Baxter, Chief of the Division of General Serv- 
ices, as security officer of the Commission, and named Harold A. Kennedy as 
security legal officer. 

Mr. Murchison was formerly the Associate General Counsel of the Small 
Defense Plants Administration. From November 1949 to January 1951 he was 
legal assistant to the Under Secretary of the Army, Tracy S. Voorhees. Previ- 
ously he had been associated with the law firm of Dorr, Hand & Dawson, of 
New York. 

A resident of Fairfax County, Va., Mr. Murchison is a graduate of the Uni- 
versity of North Carolina and the George Washington School of Law, Wash- 
ington, D. C. 

He served in the Army during World War II. 

In his role of principal assistant, Mr. Murchison will handle both legal and 
administrative matters for Chairman Howrey. 

Mr. Green, the new executive assistant for public affairs, has had wide expe- 
rience in public relations, sales, and advertising. For the past 3 years he has 
been with Life magazine. From 1946 to 1949 he was associated with the Vick 
Chemical Co. 

During World War II Mr. Green spent nearly 3 years in the Far East as a 
United States naval officer. He is a native of Pennsylvania and an alumnus 


of Princeton University. 
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Mr. Howrey. I donot identify it, because it does not carry my signa- 


ture, but it is an official press release issued by the Federal Trade 
Commission. 


Mr. MacIntyre. From your office, since you were Chairman, of 
course ? 


Mr. Howrey. Since I have been Chairman; oh, yes. 
Mr. MacIntyre. Mr. Howrey, I also call your attention to a docu- 
ment dated August 14, 1953. It also purports to be a Federal Trade 


Commission press release. I ask you to examine that and state 
whether it is what it purports to be. 
Mr. Howrey. Yes. This is a press release of the Federal Trade 
Commission dated August 14, 1953, entitled “FTC Names Executive 
Director and Secretary.” 
Mr. Evins. That will be received. 


(The press release was marked “Howrey Exhibit J,” and is as 
follows: 


Howrey Exnuisit J 
[Press release] 


FEDERAL TRADE COMMISSION, 
OFFICE OF INFORMATION, 
Washington 25, D. C., August 14, 1953. 


FTC NAMES EXECUTIVE DIRECTOR AND SECRETARY 


The Federal Trade Commission has approved two more major appoint- 
ments by Chairman Howrey. 
They are Robert M. Parrish, to serve as Executive Director, and Alex Akerman, 
Jr., to be Secretary and Director of the Bureau of Administration. 
Mr. Parrish was formerly with the National Production Authority. He was 
counsel to many large NPA industry divisions, including Motor Vehicle, Consumer 
Durable Goods, and General Components Division. 
Previously, he held legal positions with several Government agencies whose 
programs affect the business community. They include General Services Ad- 
ministration, War Assets Administration, Office of Price Administration, and 
also the Federal Trade Commission from 1938 to 1942. 
Further, he has specialized in Government management legal problems, acquir- 
ing considerable such experience during his Government career. 
During World War II, Mr. Parrish was assigned overseas duty as a naval 
aviation officer. 
He holds an LL. B. and B. 8. L. from the University of Minnesota, and was 
admitted to the Minnesota bar in 1938. 
A native of St. Paul, Minn., Mr. Parrish is married to the former Catherine 
Brill of that city, and has two children. 
Mr. Akerman has just finished volunteer, active duty with the Navy, in the 
Legislative Division of the Judge Advocate General’s Office. 
Mr. Akerman is a former municipal judge, of Orlando, Fla., a post to which he 
was appointed in 1942 and again in 1945 and 1946, upon his return from World 
War II duty with the United States Navy. 

In 1946 he was elected a Republican member of the Florida House of Repre- 
sentatives from Orange County, and served in the Florida Legislature in 1947 
and 1948. During World War II, he was assistant legal officer of the military 
government at Guam, where he was made summary provost court, and one of 
the judges of the superior provost court; also, public defender before the military 
tribunal at Guam. 

From 1933 to 1940, Mr. Akerman practiced law at Orlando, Fla.; he holds an 
LL. B. from the University of Florida. 

Mr. Akerman is a member of the bar of the Supreme Court of Florida; the 
United States District Court for the Southern District of Florida; the United 
States Circuit Court of Appeals, Fifth Judicial Circuit Court; and the Supreme 
Court of the United States. He is also admitted to practice before the Treasury 
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Department, the United States Tax Court, the insular courts of Guam, and the 
United States Military Court of Appeals. 

Mr. Akerman was born in Macon, Ga., is married and has two children. His 
father, the late Alex Akerman, was a prominent Federal district judge in Florida. 

Mr. MacIntyre. Now, those last two documents are really announce- 
ments by you of appointments that you were making to the Commis- 
sion’s staff as of about that date; is that correct? 

Mr. Howrey. Yes. 

Mr. MacInryre. And two of those appointments had to do with the 
naming of an Executive Director and of a Secretary ? 

Mr. Howrey. Yes. 

Mr. MacInryre. Did you have two men in that position thereto- 
fore? 

Mr. Howrey. No. That job had been combined in one and was 
entitled “Executive Director and Secretary,” I think, and I believe 
Mr. Daniel held that combined position. 

Mr. MacIntyre. Do you recall about what his salary was at that 

time ? 

Mr. Howrey. I can’t recall his salary, but I believe his grade was 
15; 140r 15. Fifteen, Mr. Murchison says. 

Mr. MacIn'ryre. That would be in the neighborhood of between 
$10,000 and $11,000 annually, then, or thereabouts? 

Mr. Howrey. I would think so. I would think these documents in 
the record would give that. 

Mr. Mactnryre. I believe one of the documents showing his sepa- 
ration from the Commission carries his salary and grade. 

Mr. Howrey. Yes. 

Mr. MacInryre. And one of these documents that has just been 
received in the record showing appointments to the Commission would 
also show the grade of Mr. Akerman and Mr. Parrish who were ap- 
pointed by you to take over the duties of Mr. Daniel; is that correct ? 

Mr. Howrey. I believe that is correct; yes, sir. 

Mr. Evins. And the total of their two salaries is somewhat double 
what Mr. Daniel’s salary was; is that correct, approximately ? 

Mr. Howrey. I would think so; yes. 

Mr. Macintyre. And now I call your attention back to what has 
been referred to as Howrey exhibit D, which does include a list of 
a considerable number of Federal Trade Commission personnel who 
were separated at about the same time as a part of your reduction in 
force in order to meet, as you have described it, the need to meet the 
budget requirements. Is that correct? 

Mr. Howrey. Well, I will have to get my papers in shape here. 
Exhibit D? 

Mr. MacIntyre. I believe that was the letter; yes. 

Mr. Howrey. I do not finda D. I have G, an H, and a B and a C 
and an I. 

Mr. MacIntyre. It was that long 8-page list. 

Mr. Howrey. I think that would be G. 

Mr. MacInrryre. G, then. 

Mr. Howrey. Answer to question 23? 

Mr. MacInryre. Yes. 

So these appointments that we have just referred to were made, and 
increasing the cost of operation of the Commission, were made at a 
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time when quite a number of reductions in force were being effected, 
and separations of other people from the Commission’s staff; is that 
correct ¢ 


Mr. Howrey. I think that these appointments preceded the reduc- 
tion in force. 

Mr. Mackyryre. August 14, 1953, was in the same fiscal year, 
though. It was a matter within 30 days. 

Mr. Howrey. No. The reduction in force, according to—the reduc- 
tion in force was announced to the staff in August and September. 
Mr. MacInryre. It refers to those two notices dated August 31. 

Mr. Howrey. August 31; and the next one, September. Then it 
was carried out over a period of time through that autumn, and I 
think the appointments of which you speak were all made prior to that 
time. These records will show for themselves whatever the dates are. 

Mr. MacIntyre. Certain of those announcements that we last talked 
about were dated August 14. 

Mr. Howrey. The announcement of the appointment of the Execu- 
tive Director and Secretary was August 14, 1953. 

Mr. MacIntyre. Would you say it was prior to that that you knew 
what the action of the Congress was going to be or had been with 
resynent tothe budget of the Federal Trade Commission for that fiscal 
year ? 

Mr. Howrey. Oh, I think we knew there had to be a reduction in 
force, yes. i 

Mr. MacIntyre. Before you made these appointments? 

Mr. Howrey. Oh, yes, I would think so, because we knew our budget. 
But one does not follow on another, as your question might be interpre- 
ted. The reductions in force—it is a long story, and others are much 
more qualified, perhaps, to describe it than I am—but we started out 
with a cut in our budget, and it was one of the most unpleasant experi- 
ences I have ever had because immediately upon taking office, almost, 
I was faced with the problem of firing a lot of people, and I was a 
complete novice as far as civil service status and all those things were 
concerned. 

So we dug into it in consultation with Civil Service. We found, for 
example, that the Federal Trade Commission had never maintained 
any retention registers, which I was told was a very slipshod way of 
doing business. 

So the first thing we did was to set up retention registers, which 
would set forth, as I understand it, the status of all of our employees 
and what they were entitled to under veterans’ preference and Civil 
Service status and various other things. 

There was some question raised by one of the Commissioners 
whether the Chairman had the authority under Reorganization Plan 
No. 8 to make a reduction in force, and I think the Commission 
passed—I do not concede that I did not have the authority, but I did 
not want to throw my weight around, so to speak—so it was taken 
up before the Commission—and this is all from recollection, but the 
records are all there. If I am incorrect, they will correct me. 

And the Commission passed a resolutior. that the reduction in force 
should be proportional ; in other words, it should not be all taken from 
one bureau or one division, but should be proportional ; the same per- 
centage should be taken from the various activities of the Commission, 
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so that one activity would not suffer vis-a-vis another. And that was 
why in the reduction in force some older employees were caught and 
some newer ones were not. But it was made on a proportional basis, 
and before we made any move, we submitted the whole plan to the 
Civil Service Commission. They gave us an advisory opinion on it, 
and we followed that advisory opinion. 

We have had, I think, a number of appeals and none has been sus- 
tained. I think that is a correct statement. 

Mr. Evins. Am I correct, Mr. Chairman, in judging from the ques- 
tions and the responses, that you displaced, or there was entirely 
removed, a list of some 8 pages of personnel, many of whom had been 
old-time employees, with long-time service, experienced personnel in 
antimonopoly matters and those matters with which the Commission 
concerned itself, and for that savings you made a reorganization and 
changed the title of 1 or 2 positions and perhaps doubled the salaries 
of 1 or 2 persons that would practically absorb all‘of the economies 
which you had effected by these reductions ? 

Mr. Howrey. Well, that will have to be your testimony. It cer- 
tainly will not be mine, because it is not accordance with the facts 
at all, Mr. Chairman. 

Mr. Evins. There is some substance in those conclusions ? 

Mr. Howrey. No. 

If you will take this document and read it, 4 do not think you 
would ever make such a statement. 

Mr. Evins. I have examined the document very well. 

Mr. Howrey. In any event, I want to answer an emphatic “No” 
to your question. 

Mr. MacIntyre. Mr. Howrey, in the making of these reductions in 
force and the appointments to the staff which have been shown by 
the documents that have gone into the record, as well as following 
a reorganization which was effected a little while later, all of those 
together did permit you as the Business Week article stated that has 
been placed in the record, to name your own team, through the leader- 
ship of the staff, for the most part; is that correct ? 

Mr. Howrey. I do not adopt the words “my team.” I appointed 
a great many new people, not new in the sense that they were outside 
of the Commission, in key jobs. I think the Executive Director was 
the only man I appointed to a key job who came from outside the 
Commission. I believe the others were all Commission employees. 

Mr. Parrish was new, but not at the time this was made. He had 
been Executive Director, and I shifted it and made him Secretary and 
appointed Mr. Akerman, Executive Director. r 

Oh, yes, I don’t for a minute want to have you think that I did 
not name new people. I felt that the Commission needed a complete 
reorganization from top to bottom. I felt that they needed new 
men in key jobs. 

I think the results of our work show that we were correct in that 
assumption. We changed every single job in the Commission, and 
we appointed new men to many jobs. But it was largely a realine- 
ment of people. 

For instance, we dissolved the Bureau of Antimonopoly and the 
Bureau of Antideceptive Practices and replaced it with a Bureau 
of Investigation and a Bureau of Litigation. We took the Director 
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of the Bureau of Antimonopoly, Joseph Sheehy, who had been an 

hink for thirty-odd years, and 

made him Director of our Bureau of Litigation. To head the Bureau 

of Investigation—we selected Harry Babcock, who had been an em- 

pone of the Commission, I would think, longer than 30 years. Per- 

1aps—they are both here in the room—and made him Director of the 
Bureau of Investigation. 

The people we replaced 

Mr. Evins. Mr. Chairman, I should like to state at this point, know- 
ing both of the gentlemen that you have just mentioned, they are very 
able, they are very fine people with whom I have formerly associated 
when working at the Commission, and I applaud you in their 
promotions. 

The inquiry that we are concerned about is the demotions and the 
deflections and the reductions in force; the fact that you have the 
authority and the prerogative under the Hoover Commission Reorgan- 
ization Plan No. 8 to make all of those changes. Do you acknowledge 
that you have that authority ? 

Mr. Howrey. I certainly acknowledge it, and I certainly exercised 
it. 

Mr. Evins. You exercised it ? 

Mr. Howrey. And, of course, if I may add, I think any agency with- 
out a head is an agency that cannot function. So I think every agency 
must have a chairman or a head: 

Mr. Evins. Counsel, I want to interrupt a moment here and refer 
to another article. 

Here is a statement before the bar association by a former general 
counsel of the Federal Power Commission, I believe, in which he makes 
some comments on these reorganization proposals, which we are 
fundamentally concerned with, which give the chairman the power 
which he has just exercised and which he has acknowledged. 

And this gentleman in discussing these plans states that: 


Reorganization Plans Nos. 1 through 13— 
and that includes the FTC— 


proposed a new approach to the problem of delineating responsibility and au- 
thority for the management of the executive branch. 

Now, do you subscribe to that language, that it was a new approach 
to delineation of authority in the executive branch of the Government ? 

Mr. Howrey. Well, I think some of the reorganization acts applied 
perhaps to executive branches. The Federal Trade Commission and 
the Federal Power and those, I do not consider that they are part of 
the executive branch. They are part of what I call a fourth branch 
of the Government, the independent administrative agency. 

Mr. Evins. You recognize that they are an arm of Congress and 
not executive or do you assume they are the arm of the executive? 

Mr. Howrey. It is a hybrid agency. The whole concept of admin- 
istrative law is. But they have several arms. They are the arm of 
Con , they are the arm to acertain extent of the executive. I think 
Mr. Justice Jackson summed it up best in his Rubberoid opinion when 
he said they were quasi-judicial, quasi-administrative, quasi-legisla- 
tive, and quasi-executive and he went on to add that they used the 
word “quasi” sometimes as a “slovenly housewife would use a counter- 
pane to cover a disordered bed.” 
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I don’t ascribe wholly to that but they are certainly a fourth branch 
of government that has grown up. I will be glad to discuss that. I 
am more or less familiar with the concept of administrative law. 

Mr. Evins. The statement further says: 

“The designation of all chairmen by the President followed out the general 
concept of the Commission on Reorganization, of Mr. Hoover, providing clearer 
lines of management in the executive branch. 

Do you also concur with the statement that it provides a clearer line 
of management in the executive branch ? 

Mr. Howrey. No; I don’t think I would subscribe to that. If I 
may explain a little bit, ‘The President has always had the power to 
appoint members of the Commission and under certain conditions had 
the power of Reorganization Act No. 8 which I hesitate to criticize 
because it is a congressional enactment. It is not anything that our 
agency thought up. 

In fact I don’t know what our position was, but the Reorganization 
Act gave the President the power to appoint the Chairman and to fire 
the Chairman but not as a member of the Commission. It was 
strengthening management which I think the General Counsel of Fed- 
eral Power must have referred to rather than strengthening the man- 
agement of the executive branch, although I suppose you could argue 
that the power to hire and fire carries with it some implied manage- 
ment direction. 

Mr. Evins. Mr. Chairman, you referred to the minority opinion of 
Justice Jackson and this was in your first speech after becoming Chair- 
man of the Commission. I have before me and I have read with 
interest your speech on the reevaluation of Commission responsibili- 
ties before the 1953 Institute of Federal Antitrust Laws at Ann Arbor, 
Mich., and you quote in your speech from the minority opinion. 

And you quote Justice Jackson’s speech to which you just referred 
in your testimony. The courts and commentators have differed in 
assigning a place to these seemingly necessary bodies in our constitu- 
tional system. 

Administrative agencies have been called quasi-legislative, quasi- 
executive, or quasi-judicial, and sd on. 

That is the first time to my knowledge that quasi-executive had been 
included in the terminology; in the majority opinion to which I re- 
ferred, it was stated that such bodies cannot in any proper sense be 
characterized as an arm or an eye of the executive. They perform 
legislative and judicial aids entirely free from the control or coer- 
cive influence, direct or indirect, of the executive. The opinion which 
I have just read as a majority opinion referring to the quasi-judicial 
and quasi-legislative aids does not refer to quasi-executive. In your 
speech you referred to it as being a quasi-executive agency of which 
you were head, and I point out again it was a minority view. 

Mr. Howrey. May I answer that? 

Mr. Evrwns. Yes. 

Mr. Howrey. In the first place the quotation you read is from the 
case of Humphrey Executors v. Roosevelt, or versus the United States. 
But it involved an act of the executive where he fired Mr. Humphrey 
on the ground that “our minds did not run together.” 

Mr. Evens: That was the majority opinion ? 
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Mr. Howrey. Yes. They were dealing with a specific problem. I 
don’t think that the Supreme Court, for a moment, either in that opin- 
ion or any other opinion, has meant to suggest that FTC is not, to a 
certain extent, an arm of the executive. 

All you have to do is read section 6 of the Federal Trade Commis- 
sion Act which was passed in 1914 and read one of the subsections of 
that act in which Congress makes it mandatory to make any investi- 
gation that the President of the United States requests us to make 
and we are an arm of the President in the sense that he can direct, 
not ask, he can direct under the act the Federal Trade Commission 
to make an investigation in the same way that Congress can direct us. 
So I would interpret that to be that we are required by Congress to 
do what the President asks us to do in that connection. 

Mr. Evins. Would you state that since the adoption of Reorgani- 
zation Plan No. 8 of the Hoover Commission that your agency is now 
a stronger arm of the executive and more closely identified with the 
Bureau of the Budget and the White House than previously ? 

Mr. Howrey. That is a debatable question. As I say, it all arose 
in the past but I really think the concept was to create a chairman as 
a permanent head upon the theory that no agency and no organization 
can operate without a directing head. 

Mr. Evins. The Commission has always had a chairman elected 
from among the membership on a rotating basis. That was the per- 
manent head. 


Mr. Howrey. Yes; but he had no power to hire or fire the employees, 
or to direct the work. 

They used to say and I want to exclude Senator Mead’s regime. 
He was the Chairman before I, and he did a great deal under Reorgani- 
zation Act No. 8 to improve the Federal Trade Commission. It.used 
to be common gossip that the Commission met in solemn session to 
assign parking spaces in the garage and things like that. You can’t 
run an organization and have a meeting of the full Commission to 
doeverything. You have to have an operating head. 

Mr. Evrys. You are willing to quote common gossip when it sup- 
ports your desired testimony. 

Mr. Howrey. Yes, and I would like to put a few newspaper items in 
the record which compliment, instead of criticize, our work. 

Mr. Evins. The committee will consider receiving them. 

Mr. MacInryre. Let us refer back to the appointments you made, 
you spoke of such a number coming from the Commission staff. Did 
a yl come from the Commission staff when you appointed 

im? 

Mr. Howrey. My testimony I meant to be limited to the key jobs. 
BY ae jobs I mean the committee heads and bureau heads and things 

ike that. 

— MacIntyre. Mr. Murchison did not come from the Commission 
staff. 

Mr. Howrey. No. 

Mr. MacInryre. Mr. Markham who became Director of the Bureau 
of Economics, did he come from the Commission staff ? 

Mr. Howrey. No; he came from Princeton University. Mr. Mur- 
chison was Assistant or General Counsel of the Small Defense Plants 
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Administration. He was a career man and came from there to the 


Commission. 
Mr. MacIntyre. Mr, Akerman did not come from the Commission 


staff. 

Mr. Howrey. He came from the Department of Justice. 

Mr. MacIntyre. Mr. Smyth? 

Mr. Howrey. Yes. 

Mr. MacIntyre. He is the head of a division? 

Mr. Howrey. Yes. 

Mr. MacIntyre. What about Mr. Fitzhugh Green ? 

Mr. Howrey. No; he was only there a month or two. 

Mr. MacInryre. Under what circumstances did he leave? 

Mr. Howrey. He resigned. 

Mr. MacIntyre. Mr. Kintner-—— 

Mr. Howrey. If you will just let me follow up. You can’t drop 
the subject that quickly. If you will take the chart of the Federal 
Trade Commission, and I will ask you if I may, and let you turn to it 
and let us identify those that did come from the Commission staff. 
This is under the new reorganization. The Chief of the Hearings 
examiners was a career man. 

Mr. MacIntyre. He was already in that position, wasn’t he? 

Mr. Howrey. Yes, I reappointed him. The General Counsel was 
a career man. 

Mr. McIntyre. That is Mr. Earl Kintner. 

Mr. Howrey. Yes. 

Mr. MacIntyre. You appointed him to that position. 

Mr. Howrey. Yes, he has done a fine job. The Executive Director 
had been in the Government. He came from the Department of 
Justice. The Secretary is a career man of long standing in the 
Government. He started with the Commission and was with the 
Commission for 6 or 8 years and then went to other agencies, the Na- 
tional Production Authority and other Defense agencies. 

Mr. McIntyre. In what position was he when you appointed him? 
From what position did you appoint him to the Commission ? 

Mr. Howrey. He was Counsel for the National Production Author- 
ity and I appointed him as Executive Director and then in July of 
1954 I reappointed him as Secretary. 

Then the Associate General Counsel of the Appellate Division had 
been Robert Dawkins from Mississippi who had been there a long time. 

The Division of Special Legal Ausitantd was Mr. Buffington a 
career man there for a long time. 

Mr. Evins. Mr. Chairman, all of that has been put in the record and 
I previously applauded you on the promotion of some of these excellent 

men with the Commission like Mr. Babcock and Mr. Sheehy. 

Mr. Howrey. I could go down the list and if the suggestion is bein 
made that we put all new people in, this will refute it. We wante 
to get some new people. We wanted to get people like Dr. Markham 
but they are hard to get for the salary we can give. 

Mr. MacInryre. You spoke about Mr. Kintner as your General 
Counsel. As such he not only advises you and the Commission on 
what it should do, but he directs the Division of Compliance; is that 


correct ? 














FEDERAL REGULATORY COMMISSIONS AND AGENCIES 57 


Mr. Howrey. The Division of Compliance headed by Mr. Moore- 
house is under the General Counsel. His title is Assistant General 
Counsel. 

Mr. MacIntyre. Mr. Chairman, I have some documents and the 
committee has some documents and I believe Mr. Kintner would be 
the most appropriate witness to identify them. I wonder if you would 
consider calling him for that purpose. 

Mr. Evins. The House meets at 12 o’clock and we can go on to that 
time. We want to hear Chairman Mead. And if there are no further 
questions 

Mr. McCuttocn. I would like to ask one question. I would like to 
go back to this position of Executive Director and Secretary. Prior 
to the time that you were Chairman of the Commission did I correctly 


understand that both positions were held by the same person, by one 
person ? 


Mr. Howrey. Yes. 

Mr. McCuttocu. And now there is a person who is Executive Direc- 
tor and a person who is Secretary ? 

Mr. Howrey. Yes. 


Mr. McCuttocu. Did the single person who held both positions 
have many duties assigned to him and did he perform as much work 
as both men are now performing in their respective positions? 

Mr. Howrey. No. Certainly not, and in my statement which I had 
prepared we point out that this very committee, that is, the House 
Small Business Committee, in its report, I think in 1951 or 1952, had 
severely criticized the Federal Trade Commission for its lack of 
strong executive and administrative direction, and it was to meet the 
criticism which this committee had levied at the Commission that we 
sought to strengthen the office of the Executive Director and the office 
of the Secretary. 

So I think almost everything, as a matter of fact, that we have done 
in our reorganization is keyed in specifically to meet criticisms that 
this committee in prior years had leveled at the Federal Trade Com- 
mission. 

When the Executive Director and the Secretary had been combined, 
the Executive Director according to my understanding did not have 
overall direction of the activities of the Commission. 

In other words the Bureau heads were not subservient, so to speak, 
or under the Executive Director. Under our reorganization we 
changed that. The Executive Director now is sort of the alter ego of 
the Chairman. The Burean heads report to the Executive Director. 
His duties are manifold. We also increased the Secretary’s duties. 

We brought under him some new divisions and then more recently 
we made him Chairman of the Merger Task Force which is a ter- 
rific job in itself. way tim 

We put in two strong able men in those two jobs primarily to meet 
the criticism of this committee in its reports. 

If I may, I would like to submit my statement for the record which 
further explains it. 

Mr. Evins. Your statement may be received. 

(The document referred to is as follows :) 
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REMARKS OF EpwaArp F. Howrey, CHAIRMAN, FEDERAL TRADE COMMISSION 


You have invited me to appear today to discuss the organization and opera- 
tions of the Federal Trade Commission. 

I am always glad to have an opportunity to discuss our work. The Congress 
and the public are entitled to be informed, in my opinion, of the Commission’s 
achievements. 

On January 1, 1951, your committee published a critical report entitled “Anti- 
trust Law Enforcement by the Federal Trade Commission and the Antitrust Di- 
vision, Department of Justice.” 

This report was discussed at the Senate hearings on my nomination to the 
Commission and Senator Schoeppel introduced portions of it into the record 
of that hearing. 

Thus, your report was before me as I undertook the chairmanship. An ap- 
praisal of Commission operations during the past 2% years in the light of the 
criticism there expressed may be of interest. 

The report was especially critical of what was considered a lack of admin- 
istrative direction at the FTC. It left the impression with the reader that the 
Commission was primarily a judicial body giving too little attention to execu- 
tive and administrative matters. This viewpoint—and related subjects dis- 
cussed in the report—were included in the study conducted at our ageney by a 
firm of management consultants. This survey was completed early in 1954, and a 
complete reorganization based on its conclusions and recommendations was ef- 
fectuated on July 1, 1954. 

The lack of centralized administration has been remedied by strengthening 
the position of executive director so that, consistent with the provisions of the 
Administrative Procedure Act, the executive director supervises the operations 
of the Commission under my direction. In my opinion, this has eliminated the 
condition described in your report of operating units being “little domains operat- 
ing independently of the agency as a whole.” 

At the same time, the Commission’s staff has been organized on a functional 
hasis which ended the “horizontal fragmentation” referred to in the committee’s 
report. 

The 1954 management survey recommended a reporting system which has 
enabled the executive director to advise the Commissioners of the type and status 
of important investigations in process and the number and type of investigations 
being undertaken. Since this system has been in effect, the Commissioners are 
able to participate in the choice of cases which will be developed and to decide 
how the Commission’s manpower will be utilized. 

A substantial problem in the administration of the Commission, as the com- 
mittee’s report pointed out, has been the extent to which authority should be 
delegated to the staff. At the time of the management survey, the Commissioners 
were so entangled with minor matters that it was difficult for them to direct 
sufficient attention to their decisional work. This involvement in detail resulted 
in delays at the Commission level. Thus, on April 1, 1953, 42 formal briefed and 
argued cases had been awaiting decision of the Commission for over 30 days; 
10 of these had been assigned in 1953, 27 in 1952, and 5 in 1951 (3 were assigned 
on January 5, 1951). By contrast, as of May 31, 1955, there was not one single 
antimonopoly case which had been pending with a Commissioner for more than 
30 days, and only 1 deceptive practice case and it had been assigned on April 29, 
1955. This is illustrated by the chart entitled “Formal Cases Pending Before 


the Commission.” 
(Chart referred to appears in record of Mr. Howrey’s statement. ) 


As a result of the reporting systems now in operation, the Commissioners are 
currently and fully informed of all investigations instituted, of all matters closed 
and the progress of the more important cases under consideration. 

The vroblem of selecting appropriate matters for investigation is a continuing 
one. The Commission's staff is too small to deal with every conceivable violation 
of law assigned to it for enforcement. The reorganization has placed the initial 
selection of appropriate matters for investigation in the Bureau of Investigation. 
The previous lack of centralized consideration in the selection of matters for 
investigation has been remedied. 

Our constant purpose at the Commission for the past 214 years has been the 
elimination of delay. While much remains to be done, to a considerable extent 
we have made improvements. This is graphically portrayed by the chart en- 
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titled “Age of Antimonopoly Cases Pending in Litigation.” In the field of anti- 
monopoly litigation, as of June 30, 1955, only 4 percent of the cases have been in 
the formal stage for more than 6 years, whereas in 1952, 21 percent of the cases 
fell in this category. As of this June 30, 62 percent of the pending antimonopoly 
cases had been in the complaint stage for less than 2 years, whereas, in 1952 
this was true of only 45 percent. 


(Chart referred to appears in record of Mr. Howrey’s testimony.) 


Moreover, as of June 30, 1955, only 70 antimonopoly cases were in the course 
of trial, whereas on the same date in 1952, there were 85, as indicated by the 
chart that follows. This does not mean that fewer antimonopoly cases are being 
litigated at this time. In 1955, there were 36 antimonopoly complaints issued, an 
increase of 28.6 percent over the average for the fiscal years 1944 to 1953. Thirty 
antimonopoly cease and desist orders were issued in fiscal year 1955, an increase 
of 40.2 percent over the 21.4 average for the period 1944-53. In 17 of these cases, 
cease and desist orders were issued less than 1 year after the issuance of the 
complaint. This increase has not been accomplished by a diminution in attention 
to deceptive practice matters, as shown by the chart that follows. In 1955, we 
issued 125 deceptive practice complaints, 49.3 percent more than the average of 
83.7 for the period 1944-53. Deceptive practice orders in 1955 were 9 percent 
greater than the average for the same 10-year period. 


(Chart referred to appears in record of Mr. Howrey’s testimony.) 


The chart entitled “Antimonopoly Investigations Completed in Branch Offices” 
demonstrates that work has been accelerated at the investigative stage. In fiscal 
1955, 537 antimonopoly investigations were completed in the Commission’s branch 
offices. This is considerably higher than the approximately 350 in 1953 and 1954. 
Old cases pending in the branch offices are being completed rapidly. On June 30, 
1953, of the 156 investigations then pending in branch offices, 21 percent had been 
there 18 months or longer. This has been reduced to 3 percent as of June 30, 1955. 
In addition, 72 percent of the 264 investigations pending on the latter date have 
been in branch offices less than 6 months; whereas, of the far lesser number, 
156 pending on June 30, 1953, only 55 percent had been there less than 6 months. 


This is illustrated by the chart entitled “Antimonopoly Investigations Pending 
in Branch Offices.” 


(Chart referred to appears in record of Mr. Howrey’s testimony.) 


This reduction in the age of pending cases has been accomplished by greater 
eare and efficiency in the utilization of Commission resources. The total number 
of investigations being undertaken also has increased, although the number of 
personnel has decreased slightly. 

Changes in procedures have also done much in the elimination of delay. Prior 
to the reorganization, the Commission had no adequate followup system and no 
one person responsible for expediting investigations. Cases remained in field 
offices for various periods without interim reports and without personnel in 
Washington having knowledge of their progress. This has been remedied by the 
installation of the project-attorney system whereby the project attorney is 
responsible for each investigation from its inception to its conclusion, whether 
by closing or trial. 

To enable the project attorney to function more efficiently, a system has been 
set up calling for a periodic report of cases under investigation in field offices 
every 90 days. This has enabled the project attorney to appraise investigations 
and to determine which should be expedited, modified or discontinued. 

Of no little importance in the reduction of delays in the Commission’s work 
bas been the elimination of needless procedural steps employed in processing 
investigations. At the time of the reorganization, we believed that adoption of 
the recommendations contained in the survey report would result in a 50-percent 
reduction in such steps. We were most gratified to discover later that the actual 
reduction in antimonopoly investigations was approximately 60 percent. Reduc- 
tions in other areas have been comparable. 

The effects of our activities should also be considered. 

Recently, in the field of antitrust cease and desist orders, for example, the 
Nation’s largest manufacturer of motorcycles was ordered to discontinue ex- 
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clusive dealing contracts which cut off competing manufacturers from a critical 
segment of the motorcycle market. Also, a longstanding price-fixing combina- 
tion among canning companies, trade associations, and labor unions controlling 
well over 50 percent of the multi-million-dollar Alaska salmon industry was 
terminated. Two of the Nation's largest alcoholic beverage corporations were 
ordered te cease price-fixing activities. A conspiracy in restraint of trade among 
350 wholesale distributors of electronic equipment and supplies was ended. 
Five of the Nation’s largest steel producers were ordered to abandon a price- 
fixing conspiracy in the sale of steel drums, and 20 more steel companies, pro- 
ducers of metal rain carrying and drainage equipment, were ordered to cease 
price-fixing activities. The Nation’s largest lay producer of anticholera hog 
serum was barred from continuing exclusive dealing arrangements with its 
distributors. 

The importance of pending antitrust complaints is equally self-evident. They 
involve a wide variety of various competitive restraints: price-fixing agree- 
ments, restrictive arrangements, price discrimination, and exclusive dealing 
arrangements. 

The Commission’s continuing interest in protection of the consumer is demon- 
strated by the recent complaint against the National Food Brokers Association 
and its 1,750 members. The complaint charges as illegal an alleged plan 
carried out by the association to prohibit its members from soliciting the account 
of a seller already represented by another member. It is charged that this has 
a dangerous tendency to hinder and restrain competition. 


(Chart referred to appears in record of Mr. Howrey’s testimony. ) 


There have been unfounded charges that our attention to Robinson-Patman 
work has decreased. As is indicated in the following chart, 19 Robinson-Patman 
Act complaints in 1955 is the greatest number issued in the past 5 years. More- 
over, the issuance of 14 orders in the Robinson-Patman Act field is but 1 less 
than the peak year of 1952 when 15 were issued and is higher than the other 
2 years 


(Chart referred to in record of Mr. Howrey’s testimony. ) 


The report of your committee was also concerned about the Commission’s 
failure to conduct an effective compliance program. I am pleased to inform 
you that during the fiscal year 1955, 11 civil penalty suits were certified to the 
Attorney General. This is the largest number since the institution of the com- 
plianee program in 1947. Between 1947 and 1953, an average of less than three 
civil penalty suits per year were brought. In 1955, 22 new suits are either 
pending in court or in the drafting stage. 

Our trade practice conference program has been revised and strengthened. 
During 1955, 13 new or revised sets of trade practice rules were approved, a 
record unsurpassed in more than 20 years. In addition, possible antimonopoly 
violations by signatories to rules are now channeled directly to the Bureau of 
Investigation. Prior to March 17, 1955, 41 possible violations had been referred 
under this procedure. One resulted in the issuance of a formal complaint; 
24 are being investigated in the field and 13 others are still under consideration. 

We have revised the survey of current advertising so that the majority of 
objections listed in your committee’s report no longer obtain. The survey now 
conducted by trained professional members of the staff is especially directed 
toward determination of whether there is compliance with existing Commission 
cease and desist orders and trade-practice rules. The annual cost of this opera- 
tion, which was listed at approximately $186,000 annually in your report, is 
now $32,100. Moreover, it is now producing results. During 1 month, February 
21 to March 20, 1955, eight apparent violations of orders to cease and desist 
were reported to the Compliance Division. Sixty-seven apparent violations of 
stipulation or violation of the rules were reported also. 

The cumulative effect of the developments which I have discussed today adds 
up, I think, to a genuine return to the first principles of the Federal Trade Com- 
mission’s legislative charter. In reorganizing administration, instituting meas- 
ures to eliminate delay, giving new articulation to formal decisions, and strength- 
ening enforcement activities, we have reaffirmed the Commission’s status as a 
true body of experts. 
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For this we do not ask your plaudits. We ask only fair recognition of what we 
were faced with and what we have done. In the vital sphere of economic activ- 
ity in which the Federal Trade Commission operates, I think it can be said that 
as surely as at any time in its history, the Commission stands prepared and 


qualified to perform its regulatory tasks. 

Mr. Evins. Would the gentleman yield? 

Mr. McCutxocu. Yes. 

Mr. Evins. Mr. Chairman, you have indicated that this Hoover 
Commission proposition gives the chairman the authority to promote 
employees, to demote employees, fire employees, to handle all per- 
sonnel matters. That prerogative has been exercised and you acknow!l- 
edge the right to do so, also the right to assign the caseload to whom- 
ever you may desire, also the power to handle appropriated funds. 

You have just stated that your General Counsel whom you had the 
authority to appoint and did appoint to that position, advises you on 
legal matters. 

As I understand, you just indicated that you appointed a secretary 
and increased his powers, giving him powers over matters of mergers 
and consolidations of corporations of the Nation. 

I have here something to the effect that this Heller report—on this 
delegation of authority and responsibility—proposes that the sec- 
retary make decision as to whether or not a case should be closed, 
even after a full field investigation. 

In other words your Commission might send out its expert staff 
and develop a case and gather the evidence, receive the documents, 
the matter is reviewed by subordinates and then before it reaches 
the Commission, it clears through the office of the secretary, and sup- 
pose the secretary decides the case should be closed even after full 
field investigation. 

Under your system the secretary has the power and authority in 
his own judgment to close a case—a terribly important case—perhaps 
one of merger and consolidation, perhaps an antimonopoly case, does 
the secretary have that power? Does the secretary of the Commission 
at this time have that authority ? 

Mr. Howrey. I will explain, if I may, how it operates. 

Mr. Evins. I wish you would. 

Mr. Howrey. In the first place the secretary and General Counsel 
and executive director all of whom you referred to are appointed by 
me but confirmed by the full Commission. 

In the management survey report, one of the principal criticisms, 
and one of the principal criticisms made by this committee in prior 
years, has been the liibiet of delay at the Commission. And this 
committee has strongly criticized the Commission with being obsessed 
with minutia and not major matters. 

Mr. Evins. The committee is still concerned with that matter and’ 
you testified last year that you were going to expedite the cases and 
proceedings. 

Mr. Howrey. So the management survey found when they were 
making their investigation that every case no matter what was 
involved and no matter what recommendation was made at the various 
staff levels came up to the Commission, was assigned to a Com- 


missioner and he had to study it and prepare another memorandum. 
and then submit it to the Commission. 
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Mr. Evins. Answer my question if vou will, whether or not the 
secretary has the power to close the case? 

Mr. Howrey. I am coming to it but I have to state it in my own 
way. This consulting firm found that 95 to 98 percent of the time 
the Commission followed the recommendations of its staff. So it 
recommended that where the staff, that is the attorney examiner in 
the field, the head of the branch office, various reviewing people, the 
bureau director, where they had all recommended unanimously that 
the case be closed, because there was no violation and no jurisdiction 
or no public interest or whatever the reason, where it was unanimous, 
that it then go to the secretary and if he agreed with these unanimous 
opinions—for instance, if he agreed with Joe Sheehy, then he would 
close it without coming to the Commission, because it was just a 
waste of the Commissioners’ time to go through all that. 

Mr. Evins. Do you include in that category antimonopoly cases and 
antimerger cases ? 

Mr. Howrey. We certainly do. We include them all. And as a 
result of our management controls at the end of each month the 
executive director submits to the Commission a full report and in 
that report he gives the docket number, the file number, the name of 
the case, reasons why it was closed, and he appears once a month before 
the Commission and makes that report and gives the reasons. 

Mr. Evins. Who is that? 

Mr. Howrey. The executive director. Then any Commissioner who 
wants to can call for any file and revive any case and so forth but for 
the Commission to sit there 

Mr. Evtns. In other words at this time the Commission is relying 
upon the command function line of responsibility. 

Mr. Howrey. It is doing exactly what this committee, the House 
Small Business Committee, asked us to do in one of their reports and 
I will be glad to read it to you if you will give me time to read it. 

Mr. Evrtns. I have read it, the reference to which the gentleman 
has made. 

Mr. Howrey. You criticized several of us for wasting all of our 
time examining cases where we did not have jurisdiction or where 
the facts did not warrant and we followed your direction and we are 
doing it today and now you are criticizing us for it. 

Mr. Evins. The committee has pointed out some guideposts to the 
Commission and the committee will continue to suggest guideposts 
which we think are wholesome. 

Mr. Howrey. We think you ought to compliment us when we do 
what you ask us to do. 

Mr. Evrns. I am stating at this time that you now leave to the 
executive director and the secretary the vital and important decision 
as to whether a case shall be closed, perhaps a tremendously important 
one that has had an important field investigation. In such event the 
case never reaches the Commission. A month later you get a report 
with a lot of file numbers and docket numbers. 

Mr. Howrey. I don’t know where you get your facts. I beg to sug- 
gest that you are entirely wrong on it. We have the unanimous rec- 
ommendation of the attorney examiner, the branch office man, the 
reviewers, the bureau head, the secretary and, in addition, every Com- 

missioner has a right to reopen every case. 
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Mr. Evins. Suppose along the chain of command from the field 
investigation up to the Secretary there is some conflict of opinion, 
suppose there is some dissenting opinion. 

r. Howrey. Then the case automatically comes to the Commission 
for action. That is the one thing I left out. Automatically, when- 
ever there is a difference of opinion, the matter comes to the Commis- 
sion for decision. 

Mr. Evins. Does the Secretary devote all his time to combing 
through and “bollweeving” through these voluminous volumes of 
records to see whether or not there is a dissenting view or contrary 
opinion ? 

Mr. Howrey. Every memorandum that is written by the Bureau 
Director—perhaps not “every” but my recommendation is that in 
every one I have seen—the Bureau Director when he makes his rec- 
ommendation always points out that “Mr. So-and-So disagreed with 
that; Mr. So-and-So recommended the matter be closed” or “he recom- 
mended that it be dismissed.” Whenever there is a difference of opin- 
ion at any staff level the case comes before the Commission. 

Mr. McCuttocn. Mr. Chairman, just one moment so I might un- 
derstand just exactly what is done. Did I understand either your 
testimony or the implication of the Chairman to be that the Secretary 
had final authority to close.a case and that action was not even pro 
forma reviewed by the Commission thereafter ? 

Mr. Howrey. That is not correct; no. 

Mr. McCutiocn. Does every case that is finally terminated come 
before the Commission in a series of other cases and you ratify or 
conform or reject or reopen those cases ? 

Mr. Howrey. Every closed case—it is a little complicated but if 
you will let me explain it—the only cases that the Secretary closes 
are cases where, as I said, there has been unanimous recommendations 
for closing from the bottom of the staff to the top of the staff. 

Mr. McCuttocu. What happens to that case? Is it dead and is 
there no further review or chance to review or chance to make objec- 
tion before the Commission ? 

Mr. Howrey. There certainly is. The Executive Director once a 
month—and that is part of the whole program—submits in writing 
to each Commissioner his monthly report. Do we have one of those 
here? 

Mr. Evins. It is my interpretation, Mr. Chairman, that these files 
do not go to the Commission after they reach the Secretary’s office 
unless the Commissioner receives a docket number that he is inter- 
ested in and asks that it be referred to the Commissioner. 

As I gather from Mr. McCulloch’s question he is interested to know 
whether these cases reach the Commission rather than just a list. 

Mr. McCutiocn. Even if a listing to the Commission, that may 
answer my question. 

What I am particularly interested in is this. Does any aggrieved 
person have the right to protest to the Commission or request the 
Commission to review the action of the Secretary in dismissing or 
closing or otherwise terminating the case. 

Mr. Howrey. If I may answer that by showing you a copy of one 
of the reports which the Executive Director makes once a month both 
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in writing and orally and he lists the informal investigations closed 
and the reasons for closing. 

Mr. McCutiocu. That is every single case that he disposes of. 

Mr. Howrey. Yes; here is an assurance of discontinuance. We 
obtain from these people an assurance that the practice complained 
of would be discontinued. It is closed for that reason. It shows who 
it is assigned to and the violations involved and all of the facts. 

Mr. Evins. I am sure that not all the facts are listed there that are 
in the voluminous records. They list merely a documentation of 
numbers. 

Mr. McCutiocu. Mr. Chairman, I think I may expedite this matter. 

If any member of your Commission would want to know the grounds 
upon which a case had been dismissed or closed, he may when you 
are reporting that list that is sent to the Commission inquire concern- 
ing that case. 

Mr. Howrey. He may indeed. 

Mr. McCouttocu. If he is of the opinion that it should have the 
further attention of the Commission, it may have that. 

Mr. Howrey. That is precisely correct. 

Mr. McCuxtocu. It seems to me that is not an unusual procedure. 
I might say this. I am a member of the Judiciary Committee and it 
is alleged and correctly so, that that committee handles more bills than 
all the other committees of the House of Reprsentatives. We have a 
number of subcommittees and the subcommittees handle the bills and 
they report back to the committee many times a score or more of bills 
that have been tabled and by formal action the full committee disposes 
of those bills very promptly but if any member wants to raise any ques- 
tion about them or continue hearings on them, that is possible and I 
take it there is that authority in the Commission on every one of these 
cases. 

Mr. Howrey. Oh, yes. If I may add, Mr. Congressman, the whole 
purpose of this was to set up management controls so that individual 
Commissioners could go about their more important business and not 
be reviewing cases where in 97 percent of the time we had always fol- 
lowed the unanimous recommendations of the staff. 

One of the results was that for the first time I would guess in 40 
years, the Commission is up to date on its docket. When I came in 
there were I think 42 cases pending on Commissioners’ desks for de- 
cision and opinion, formal cases, for more than 30 days and some of 
them have been there for years. 

Mr. Evrys. I applaud the Chairman for expediting these cases if 
they are properly expedited. We are getting a system where the 
Chairman appoints the Secretary, Executive Director, and Coun- 
sel and cases come up to the Secretary level without the Commission 
having seen any of these cases unless an inquiry happens to come to 
their attention, and they may at that time request an examination. 

Mr. Howrey. If you knew the other Commissioners as well as I do, 
you would know that they are doing their work and I am not putting 
anything over on them. 

Mr. Evins. I respect this agency greatly and that is why I wish 
these decisions to be decided by the couaticn and reviewed by the 
Commission and determined by the Commission, rather than the Sec- 
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retary regardless of whom he may be and however we may respect the 
Secretary appointed by the Chairman. 

I would like the Chairman to respect the judgment and legal ability 
of the other Commissioners and I should think they should have a 
function, a part, in the judicial decisions in these important cases. 

Mr. Howrey. Why don’t you ask them if they feel they have not? 

Mr. Evins. I will call the gentlemen and if the Chairman has noth- 
ing further we will ask him to step aside. 

The House is going to convene in a few moments. We would like 
the Chairman to be available for further testimony at a later hour. 

Mr. McCuux.ocn. I would like to ask one further question before 
he is dismissed. 

Mr. Evins. Mr. McCulloch ¢ 

Mr. McCutiocu. Has the Chairman or any member of the Com- 
mission to the knowledge of the Chairman had any complaints from 
parties affected or from their counsel in the matter of this procedure 
of which we have been talking the last 10 or 15 minutes, since you 
have been Chairman of the Commission ? 

Mr. Howrey. If I understand your question, it is from outside the 
Commission. 

Mr. McCutxocn. That is right. 

Mr. Howrey. Senator Mead, one of the Commissioners, dissented 
from the reorganization and from the policies established. But I 
don’t know of any complaints from any outside source. 

[ would like, if you would permit, to have one of these monthly 
reports put in your record because I think it is one of our greatest 
suave in licking the problem of delay, which is the greatest 
enemy of any administrative agency. 

Mr. Evins. There is a complaint of the nature to which my colleague 
inquired which I dare say did not come to the attention of the Chair- 
man. I am sure my colleague must be aware of the trade associa- 
tions, the newpaper reports, the press reports, the trade journals to 
which we referred earlier. 

We thank you for your testimony. We hope Mr. Mead too, will 
be available this afternoon. 

It is our plan to have a session at 1: 30. 

Mr. Howrey. We will be here. 

Mr. Evins. The committee will call Mr. James M. Mead, Commis- 
sioner Mead. 

Mr. Mead, the committee recognizes you as a former colleague, as 
a former distinguished Senator, as a former able and distinguished 
Chairman of this Commission in which we are all interested and we 
want to ask you briefly since the Hoover Commission reorganization 
proposals which fundamentally we are making our inquiry about, and 
you have served as Chairman of the Commission, as I understand it, 
under the Hoover Commission reorganization proposal, whether or 
not in your view, the power imposed would tend to concentrate a line 
of command system, or whether or not in your view the Commission 
could function more effectively and usefully in the public interest by 
selection of a rotating Chairman under the system that previously 
prevailed? You have served under both systems as I understand it. 

We are glad to welcome you and hear your testimony and you may 
speak informally without a prepared statement if you will at this time. 
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TESTIMONY OF HON. JAMES M. MEAD, MEMBER, FEDERAL TRADE 
COMMISSION 


Mr. Meap. Mr. Chairman and members of the committee, I trust 
that my appearance here this morning will in no wise be construed as 
making a political appeal or leaving with you a partisan statement. 
It is true that I spent 20 years in the House, 8 in the Senate, that I 
served on the Small Business Committee, that I was a member of the 
Joint Committee on the Reorganization of Government, headed by 
the late Judge Vinson, that I have had experience at the Commission 
before and after Reorganization Plan No. 8. I am going to recom- 
mend—and it is really a nonpartisan recommendation—because first 
of all this Reorganization Plan No. 8 came from a task force of 
Republicans and Democrats, of which former President Hoover was 
the Chairman. It was transmitted to the Congress with the recom- 
mendation of a Democratic President, President Truman. Congress 
approved 4 of them and did not act on 3 of them. They made a very 
serious mistake. 

I believe that the four plans they approved should be repealed ex- 
peditiously. I believe they have hindered the progress and the pro- 
cedures of these Commissions and I believe that a system of rotating 
chairmanships together with a strong executive director who would 
have complete authority under the direction of the full Commission 
over personnel and in other kindred matters would be the best method 
of operation. 

I want to be sure that I am attacking the system and not the Chair- 
man, because I was the Chairman before Mr. Howrey became the 
Chairman. And after Mr. Howrey’s term is over, there will be other 
chairmen and, therefore, I am not attacking or criticizing the 
Chairman. 

And in this case I join with the chairman of your committee in 
lauding Mr. Howrey as a man of capability and an expert on antitrust 
law and a gentleman in every sense of the word. 

But you have learned that there has been a considerable upheaval 
at the Federal Trade Commission after the change of administration 
or you will if you stay here long enough—and I hope you do. There 
are many changes of administration, and there will be subsequent 
upheavals at the Federal Trade Commission. 

And without being personal, these men who have been appointed, 
upstanding men who have been appointed by the Chairman, will, 
without a doubt, be dismissed by some future Chairman, who will 
appoint men in whom he has confidence, men that will carry out his 
instructions and men that will aid him in the management of the 
Federal Trade Commission according to his concept of the Federal 
Trade Commission. Therefore the system is wrong. 

I might be criticized for not attacking the system before this. But 
there are circumstances which I believe will bring about your realiza- 
tion that it would be embarrassing for me to do so. I was appointed 
to the Commission by President Truman in November of 1949. AndI 
was designated its Chairman, the first Chairman under the reorgani- 
zation in May of 1950. I realized the weaknesses at that time but 
it was difficult for me to come before the Congress and fly in the 

face of the President who had just named me to the Federal Trade 
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Commission and point out the weaknesses of the law. There had been 

no opportunity to develop those weaknesses or to bring about the fruits 

of the reorganization that were recommended in the Hoover Commis- 
sion report. 

There were Members of the Commission who argued with me and 
I agreed to a certain degree with them that this system would be wrong 
and yet one of the members of our commission was an attorney who 
worked at the White House and if I recall it correctly he helped pre- 
pare the President’s report to the Congress. 

While later on he opposed the system, he did not feel inclined to 
recommend to a Commission meeting that we go on record against 
the adoption of the Hoover report. 

But I believe that the majority of the Commission at that time 
disagreed with the Hoover report, took issue with President Truman 
and would have gone to the Congress were it not for circumstances, 
some of which I have just outlined. 

Mr. Evins. Mr. Mead recognizes that that plan was submitted to the 
Congress in a negative fashion that the reorganization goes into effect 
unless a disapproving resolution is adopted. Subsequent to that time 
we have had a period of time to examine not only how the Federal 
Trade Commission but other independent regulatory agencies operate 
under the system. 

I want to reemphasize what Mr. Mead has just stated that this com- 
mittee is not concerned with an investigation of personalities, but the 
system. It is the system to which we are directing our inquiry. 

Mr. Meap. There could be an improvement even after the Reorgani- 
zation Plan No. 8 is repealed. I don’t believe the old system that we 
had prior to Reorganization Plan No. 8 was the best that could be 
had. But it brought to the Commission a stability, a permanency. 
There was a feeling of confidence in the employees that they were 
career employees, that nothing could occur except their own mistakes 
that would interfere with their progress. 

I did go back as far as I abe and conferred with former members 
of the Commission to find out their attitude toward the Commission, 
their belief as to whether or not it was an arm of the Congress and 
the positions taken by the Presidents. I understood that President 
Wilson called some of the Commissioners to the White House and 
rebuked them for playing politics or for the thought of playing 
politics. 1 

I understood that a subsequent President called the Chairman to 
the White House and suggested that they appoint a General Counsel 
from the outside. 

The matter was brought back to the Commission table and the Com- 
mission promoted somebody from within. I understand—and the 
record has been brought out here—that President Roosevelt took issue 
with the Commission and he endeavored to dismiss one of the members 
of the Commission. And I think that it would be fair to say that 
the Supreme Court rebuked him and pointed out that it was a non- 
partisan Commission, that it was an arm of the Congress and that it 
was apart from the Executive power to dismiss a member of the 
Commission. 

What was wrong, as I see it in the old system, was not that the 
chairmanship rotated, but that each Commissioner had a bureau under 
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his control, and that he sort of acted as a strong chairman as it applied 
to that one bureau. That I think was wrong because it took from the 
Commissioner the time that he ought to spend in the consideration of 
his casework, which is why he was appointed. 

That could be improved upon by the designation by the entire Com- 
mission, not by the Chairman, of a strong personnel or executive di- 
rector. He would continue beyond the term of any one Commissioner 
or beyond the term of any one administration until the Commission 
saw fit to dispose of his services. 

Mr. Evins. Mr. Mead, you would recommend that that executive 
eienelencis under the general supervision or guidance of the full Com- 
mission ¢ 

Mr. Mrap. Of the full Commission and not of the Chairman. 

Mr. Evins. So therefore the Commission would have a full part 
in the operation and participate in the management of the entire 
Commission ? 

Mr. Meap. Yes, he would report to the Commission. He would get 
his policy from the Commission. The Commission would confirm 
the heads of the major bureaus as they do now, but appointments, the 
RIF’s that occasionally occur, those things would not be the business 
of the Commission. So I believe that every Chairman after he re- 
linquishes his responsibilities, after he no longer feels obligated to 
the President that appointed him, will have a new viewpoint as to 
just how the Commisison should function. And I am of the firm 
velief that the repeal of Reorganization Plan No. 8, the installation 
of the rotating system again and the elimination of the Commis- 
sioners’ arduous duty of taking care of personnel and delegating that 
to a strong executive director would make the very best system. 

I hope the day will come when the Federal Trade Commission and 
other commissions, regulatory commissions, will be as the courts are 
today, devoid of politics, and free from the influence that creeps in 
when a chairman is named by the will of the Executive to be termi- 
nated whenever the Executive sees fit to do so. 

If President Roosevelt could exercise that power in his day, all 
he would have to do would be to wait until Mr. Humphrey became 
the Chairman of the Commission and he would fire him so far as 
being Chairman was concerned. 

So I would suggest to this committee that they recommend the repeal 
of Reorganization Plan No. 8. And I would suggest in its place the 
rotating system, the appointment of a strong executive director and 
the freeing of the Commission of the pressures and of the problems 
incident to the organization of staff, the freeing of the Commissioners 
of those duties that are apart from the duties of taking care of the 
cases. 

Mr. Evins. I am sure that this committee, Mr. Mead, thanks you 
for your fine statement. Certainly they respect your point of view. 

The gentleman is interested in the work of the Commission, the im- 
portance of its work and the proper performance of it and the con- 
tinuance of the Commission, free from improper influences that may 
creep in. In the course of your statement you made reference to the 
fact that some attorney with the Commission—and this is the first 
time that it has been called to my attention—helped prepare a report 
to the White House to make this change. 
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Mr. Mean. Probably I did not state that very clearly. A former 
member of the Commission was prior to that time an attorney at the 
White House. He was a member of the Commission when the Hoover 
reorganization plan was before the Congress. 

I said that members of the Commission discussed the plan and we 
also discussed the possibility of our going before the Congress and 
objecting to it. I said I was embarrassed because the President who 
recommended the plan had just appointed me to the Commission. 

If I recall his words right, he said, “I am likewise embarrassed be- 


cause at the White House I helped prepare the President’s message to 
the Congress,” something to that effect. 


So we did not take action, as I am taking it today. 

Mr. Evins. Could the gentleman tell us of any creeping in or in- 
fluence or powers of pressure from the White House at this time? 

Mr. Meap. There was none whatever. 

Mr. Evins. I am talking about at the present time. 

Mr. Meap. I don’t know what the situation is at the present time, 
only once that I recall during my chairmanship did I receive a re- 
quest to make a major political appointment, one of my own party 
and I pointed out that the Federal Trade Commission was too small an 
agency to be bringing patronage appointments from the outside. I 
said unless we hold out the hope of advancement, of promotion, the 
morale of the employees will suffer. And I said I want them to believe 
that the FTC is the best agency: in the Government to work for. I 
want them to come here and devote themselves to the tasks and re- 
sponsibilities and therefore I want to make the appointments from men 
well qualified, from within the FTC. We have ample opportunity in 
the Commission to increase the efficiency of the force by using the tools 
that Congress gave us and following the Civil Service Commission’s 
interpretation of those rules. We set up in 1947 a Board of Examiners 
to examine applicants for attorneys’ positions. We set it up in order 
that we might grant to applicants the veterans’ preference which was 
the law enacted by the Congress. And from 1947 until I relinquished 
my chairmanship, 1953, we made our appointments off that list. 

And we made all our other appointments off lists given to us by the 
Civil Service Commission. 

Mr. Evins. Mr. Commissioner, it is your view that the system as in 
operation at the present time at the Commission lends itself toward po- 
litical pressures, political outside influences, in major and minor ap- 
pointments within the Commission ? 

Mr. Meap. Of course, I am not the best witness to answer that ques- 
tion. But I will say “Yes,” the system is wrong, not the individual, not 
the personality. The system is wrong. Whether or not there has been 
any ee from political headquarters, from the White House, 
whether or not there have been any conferences, any organized effort, I 
am not in a position to know. But I do know that under the rotating 
system, whereby we have Republican chairmen, when we have Demo- 
cratic Presidents, and vice versa, there is a minimum of politics and 
I would suggest that we return to that system. 

Mr. Evins. Since the reports of upheavals as you testified in the 


Commission, there has been a considerable amount of politics going 
on down there at the Commission. 
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Mr. Mean. We hear that there has been a great many who have been 
separated from the force down there and there have been a number 
of additions. 

Mr. Evins. You state that youhear. Don’t you know? 

Mr. Meap. Well, to a certain degree I know. But I don’t know 
everything that is going on. 

Mr. Evrns. You are not advised as to demotions or promotions? 

Mr. Mrap. Major promotions, the bureau heads have been brought 
to the table for confirmation. But all this matter of personnel is en- 
tirely within the prerogative of the chairman and it is not the busi- 
ness of other members of the Commission. 

Mr. Evins. We can probably hear these gentlemen at great length. 
I must again look at the time. 

The committee will of necessity have to adjourn. 

. T McCouttocu. Just one moment, unless Senator Mead is coming 
ack, 

Mr. Evrns. I will ask Mr. Mead to come back. We will have to 
adjourn, but I want the gentleman to testify as to the system of assign- 
ment of cases, particularly important cases. Becatise the House is 
meeting, the committee stands adjourned. 

Mr. Mean. I will have a chance to come back. 

Mr. Evins. Yes. The committee stands adjourned until 1: 30. 

(Whereupon at 12:15 p. m., the committee recessed, to reconvene 
at 1:30 p. m. of the same day.) 


AFTERNOON SESSION 


Mr. Evins. The committee will come to order. 
When the committee adjourned, Commissioner Mead was testifying, 
and we would like for the Commissioner to continue, and if he would, 
elaborate for the committee the procedure prevailing at this time with 
respect to the assignment of cases among the Commissioners. 


STATEMENT OF HON. JAMES M. MEAD, MEMBER, FEDERAL TRADE 
COMMISSION—Resumed 


Mr. Mean. The cases that are assigned to the members of the Com- 
mission at this time are assigned to us in rotation by the Secretary. 
We are expected to get our share of the cases. They are supposed 
to be representative ‘of the several categories of cases, and they are 
supposed to keep the workload fairly equal i in the Commissioners’ of- 
fices, so that the cases are assigned to the members of the Commission 
by the Secretary of the Commission. 

Mr. Evins. The Secretary determines which case shall go to each 
individual Commissioner ? 

Mr. Meap. He has the authority to do that, but it.is supposed to be 
done in rotation. If there are five cases, he would give each Commis- 
sioner a case. 

Mr. Evins. When you say “a case,” could he go down the line and 
say, “Now, here is an important antimonopoly case. We will assign 
this to J udge Gwynne. Here is an unimportant docket. We will as- 
sign this to Commissioner Mead”? 

Could he, for instance, make those determinations? 
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Mr. Meap. I do not believe there has been any change in the system 
of assignment of cases as a result of any reorganization that has taken 
place since I have been on the Commission. It was the system when I 
was appointed to the Commission and it is the system today. 

The Secretary, who is under the direction of the Chairman, assigns 
all the cases. 

Mr. Evins. All right. 

You may proceed, Mr. MacIntyre. 

Mr. MacIntyre. Commissioner, in order to follow up on what our 
chairman has just asked you, I want to tell you that we have a report 
from the Federal Trade Commission in response to an inquiry we 
made of the Commission as to the cases which were assigned to you 
after that reorganization last July 1, that is, July 1 of 1954. And 
here is the information that we received as to the formal cases that 
were assigned to you before the first of this year. 

That is, through the first half of last fiscal year, they were the 
following: Docket 6216, Wooster Rubber Co., was assigned to you 
on October 8, 1954-; Docket 5723, Moog Industries, Inc., was assigned 
to you on December 20, 1954. 

No other formal antimonopoly cases were assigned to you after that 
reorganization of July 1, 1954, until after Congress convened here this 
year. 

Can you account for that under a rotation system when other Com- 
missioners were getting a great many formal antimonopoly cases 
assigned to them? 

Mr. Meap. In response to that question, I can only say that I do 
not know how this responsibility is handled by the Secretary. You 
would have to ask him. He is the Secretary of the Commission. He 
comes more within the authority of the Chairman of the Commission, 
and I have not made inquiry as to why or how many cases of this or 
that particular category have been given to other Commissioners. 

So I know nothing about it except that the cases that were assigned 
to me, I considered them expeditiously and prepared them for the 
Commission, and that is about all that I can say on that question. 

Mr. MacIntyre. Now, the Chairman of the Federal Trade Com- 
mission has a system of reassigning cases when they are held over a 
particular period of time, say, 75 days. No case was ever taken from 
you and reassigned because of your holding it beyond that period of 
time in violation of that rule, was it? 

Mr. Meap. No. 

We very, very seldom held a case anywhere near that length of time. 

Mr. MacIntyre. That is, your office? 

Mr. Meap. Yes, unless it was on suspense or the office of the legal 
aides was overworked or busy at something else. No cases were ever 
taken from us. : 

Mr. MacIntyre. Then you are unable to account for, under a rota- 
tion system, his dearth of cases assigned to you in the first half of 
the last fiscal year? 

Mr. Mean. Well, before answering that specifically, I would have to 
know more about the general situation than I do know now. I do not 
know how many antimonopoly cases there were parceled out. I do 
not know whether I got my full share of them or not. I haven’t any 


way of answering that question at this time. But I think it could 
be answered by the Secretary. 
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Mr. Evins. Mr. Commissioner, to your knowledge, the Hoover 
Commission Reorganization Plan No. 8 gave the Chairman the au- 
thority with respect to the distribution of business and workload of 
the Commission. To your knowledge, has that changed under this 
power, under this authority? 

Mr. Meap. As I understand it, the rotation of assignments to the 
Commission has not been changed. It could be done, I presume. 
Whether it was done or not, I do not know. But it is my understand- 
ing that the system of rotating the cases which prevailed before I 
became a member of the Commission is still in operation. 

Of course, that is on the Commission level, and I cannot go back 
of that and fortify my reply with any additional information, because 
T just do not know. 

Mr. Evins. The Secretary does have the power or the authority not 
only to assign cases but also to close cases upon his own decision? 

Mr. Meap. Those are informal cases that he closes of his own voli- 
tion. ButasI understand it—and it occurs to me that there is a minute 
to this effect—the cases that he closed were approved, so far as closing 
was concerned, by the attorney investigator, the several supervisors 
that he reports to, and by the bureau director. 

But my opposition is not to any present individuals, but that focuses 
my opposition on a very important point, and I would like to elabo- 
rate just a moment. 

You see, every one of those men that have to do with the closing 
of a case are under the authority of the Chairman, no matter who the 
Chairman maybe. The attorney investigator, the head of the division, 
the assistant director of the bureau, the director of the bureau, and such 
others, including perhaps the project attorney, are all under the direc- 
tion of the Chairman. 

Now, in the old days, that was not the case. .They were under the 
direction of the Commission asa whole. 

Now, I find no fault with any individual case, nor can I point to 
any lack of fulfillment of the duty of any individual. But I point 
out that that system is not fully insulated from errors and mistakes, 
as would be the system whereby all those employees were not under 
this direct supervision of one man. And that one man has the 
power to hire, transfer, promote, and dismiss, and I can conceive 
that in some future time, the position taken by a strong Chairman with 
regard to cases, the speeches made by a Chairman with regard to his 
attitude concerning cases, would be reflected—might be reflected— 
down the line, and therefore I do not believe that a case should be 
closed, and I objected to that feature of the rules unless I take that case 
under my arm and go to a Commission meeting, and I have, not the 
statistics, the docket number, a brief title of the case, a very brief 
line as to why it was dismissed, but I should take to the Commission, 

as we always did before, the file in the case, that is, the important 
heart and center of the case, and close the case, because as a district 
attorney would know and appreciate, the closing of a case is as impor- 
tant as the prosecuting of a case. 

And so I do not want, so far as I am concerned, to have anybody clos- 
ing cases for me. I want to have my ear to the ground. If a case 
pops up in Portland, Oreg., or Portland, Maine, or Jacksonville, Fla., 
and they are all investigated by separate individuals who know noth- 
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ing about the other cases, I want them to come to the Commission 
table for discussion, because we may unearth an epidemic of errors 
or of complaints that are in the embryonic stage, and we can take steps 
at the time to stop them. 

And so I do not believe it was a hardship. I have plenty of time 
to do it. I think every Commissioner had time to take 3 or 4 cases 
to close, to the Commission meetings, without any eee on his part. 
And so I am for the Commission prosecuting cases, but I am likewise 
for the Commission closing cases. And I do not want to be respon- 
sible merely on the presentation of statistical information that does 
not give me the heart and center of the complaint. 

I think small-business people, small-business organizations, have a 
right to expect of me the same mature consideration as a giant cor- 
poration might expect, and I want to give it to them, and I cannot do 


it if I am to close cases on statistics. I want the full and complete 
report. 


Mr. MacIntyre. Mr. Commissioner 

Mr. Meap. But again, I am not taking issue with any individual. 
I am attacking a system. I do not believe it will work, and I believe 
every Chairman sooner or later, as well as the vast majority of the 
Commissioners, Republican and Democrat, will recommend that we 
go back to the old system of rotating Chairmen, with probably some 
improvements, one of which I recommended. 

Mr. MacIntyre. Mr. Commissionér, this morning it was stated that 
even though the secretary does close cases, the Commission is informed 
about it. I wonder if you would inform our committee just how much 
information you get as a Commissioner in this data that is sent up 
concerning those closings. 

Mr. Meap. For my part, it is incomplete; it is insufficient, and it is 
not enough to permit me to intelligently and with full responsibility 
close those cases. 

I want the record, and I think that if there are 15 cases to close and 
each one of the Commissioners has 3, they can review the record and 
they can take it to the full Commission, and we can all participate, 
with full responsibility and full knowledge in the closing of a case. 

Mr. MacIntyre. From that information that you do get, this name 
of the case and the statistical information concerning it, such as is 
given you by these IBM machines, are you able to enhance your ex- 
pertise concerning the significance of trade practices involved in the 
cases being closed out? 

Mr. Meap. No. I would probably have to have another machine to 
put those cases in to bring out the answers. 

Mr. MacInryre. The statistics do not give you your expertise? 

Mr. Mrap. No; they do not. And I believe the only way it can be 
done is by handpower, by giving me the file and letting me look into it, 
and if I see where everybody unanimously voted to close a case, | 
will bring it to the table with that report. 

Now, fa half dozen cases spring up in different parts of the country 
that may give us an idea that there is another epidemic of flammable 
sweaters or something else coming into view, I will say: “Now, while 
this is an unimportant case and maybe we ought to close it, perhaps it 
has the seed of legislation in it, and we ought to bring it to the attention 
of the lawmakers, or we ought to go into it on a more elaborate scale.” 
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But I believe that I should close a case with the full knowledge of 
what I am doing. 

Mr. Evins. Mr. Commissioner, each of the Commissioners has a 
legal assistant and a staff to assist him in handling this workload ? 

Mr. Meap. Yes; each has a legal assistant and a staff, and I will 
say 
Mr. Evrys. Therefore, the closing operations could be divided 5 
ways rather than consolidated under 1 man, making his workload 
heavier ? 

Mr. Mean. That is right. 

Mr. Evins. Do we have at the present time a wholesale action in 
closing cases at the Commission? Did you say a wholesale closing ? 

Mr. Meap. You would have to take the number of complaints that 
we receive and the number of cases that are closed by order, and then 
the balance would be those informal cases 

Mr. Evins. I believe you have testified this morning that once a 
month the secretary brings in a list of cases that have been closed, and 
it was exhibited here as rather lengthy. 

Mr. Mrap. Yes. He does a very good job on bringing in the cases 
and the statistics of the cases, and we can, as has been pointed out, send 
for any case we sodesire. But that is not the system. 

That system is filled with weaknesses. It is an indirect 

Mr. Evins. Whether there have been abuses in this system or not, 
the system as it exists is not insulated, as you say, and is open for 
the exercise of abuse if any individual holding a position may be 
under pressure to do so? 

Mr. Mean. There is that possibility, and I would like to plug it up. 

Mr. Evins. Mr. Multer? 

Mr. Mutter. Mr. Commissioner, I not only do not know personally 
but cannot recall anyone who has as long and distinguished a career 
of public service as yourself, and I daresay your most bitter political 
enemy will nevertheless concede that in all of your services you have 
always sought to do what you conscientiously believed is best for your 
country, and I think you have rendered that kind of service as a mem- 
ber of the Federal Trade Commission. 

Commissioner, in all of your years of public service, do you know 
of a single case up to January of 1953 when a complaint was filed 
against an alleged violator and the alleged violator consented to the 
entry of a cease and desist order, and after the entering of that stipu- 
lation or consent, the Federal Trade Commission nevertheless dis- 
missed the complaint ? 

Mr. Mean. No; I do not believe I have ever heard of a case that 
was terminated that way, in that manner. I do not recall. 

Mr. Mutter. I have not heard of any, either. But there has been 
at least one such case that I know about, that after the consent to the 
cease and desist order, in effect saying: “While I have been a good 
boy and I do not admit what you say in the complaint, I will consent 
to a cease and desist order.” 

Nevertheless, in one such case an order of dismissal was entered 
in the Federal Trade Commission, 

Mr. Mzap. I certainly do not recall that case, and unless there was 
some new and very important evidence presented and unless I had 
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all the facts, I would not want to comment on it. I am going to look 
into it. 

Mr. Mutrer. There very definitely was such a case, and I have 
turned the information over to the staff. They advise me that they 
do not have it present at the moment. I think the chairman has just 
indicated that this is not the time or the place to go into specific 
cases. 

Mr. Meap. Yes. 

Mr. Moutter. So we will withhold further inquiry. But I do want 
the record to show that that certainly is a new concept of how the 
Federal Trade Commission is to enforce the law, and I[ do not think 
the Congress will approve of that kind of conduct or that kind of 
action. 

Certainly where a man comes in and says he should issue a cease 
and desist order, I cannot possibly see how the Commission would 
then dismiss the proceeding. 

Mr. Meap. I do not see, either. 

Mr. Evins. Proceed, Mr. MacIntyre. 

Mr. MacIntyre. Mr. Commissioner, we have been talking about 
these delegations of authorities and powers by the Chairman to the 
staff, and about the closings of complaints by the Secretary. 

Are you informed also that there has been a delegation of authority 
and power in that respect to the General Counsel with respect to 
compliance matters ? 

Mr. Meap. Well, I have heard it informally. I do not recall that 
I have heard of it officially, but I have heard of it. 

Mr. MacIntyre. Pursuant to the terms of which the general counsel 
and his staff undertake the making or directing of investigations for 
the purpose of determining whether the orders of the Commission 
have been violated and then the results of those investigations are 
considered by the General Counsel and closed up without reference 
to the Commission ; you have heard of that ? 

Mr. Meap. Yes; | have heard of that. 

_ MacIntyre. Now, that is a new system and procedure; is it 
not ¢ 

Mr. Meap. Well, it was not in vogue when I was Chairman, and 
I never heard of it taking place before that. 

Mr. MacIntyre. And under that system, the Commission itself 
does not make a determination or even a review of the facts for which 
the public’s money was spent for the purpose of determining whether 
a violation had occurred ; is that correct ? 

Mr. Meap. That is correct, unless the General Counsel decides to 
send it to the Commission. 

Mr. MacIntyre. And the General Counsel is Mr. Kintner. 

Mr. Meap. Yes. And I would say that he would make that de- 
cision, although I am not familiar with the routine. 

Mr. Evtns. Mr. Commissioner, do you have a statement ? 

Mr. Meap. Yes; I have a statement. 

And before I submit that, Mr. Chairman, I am very proud of the 
record that was achieved while I was Chairman, and I am of the 
opinion that some things were said during the morning session that 
might not give proper emphasis to what was accomplished by the 
Commission and the staff while I was Chairman. 

80630—56—pt. 16 
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Very briefly let me read 

Mr. Evins. I was going to state that your statement may be received 
for the record, and also the statement of Chairman Howrey, which 
was submitted this morning. 

Mr. Meap. Fine. This will be my statement. I have only this 
one copy, but if copies can be made available for the press at to- 
morrow’s meeting, I wish that that would be done. 

(The prepared statement of Commissioner Mead is as follows:) 


STATEMENT BY COMMISSIONER JAMES M. Mrap 


This statement is directed to the question of the organization of the Federal 
Trade Commission, with particular reference to the power and authority of 
the Chairman of that Commission. I have served as a Commissioner of the 
Federal Trade Commission since 1949. During the period from 1950 to 1953, 
I served as Chairman of the Commission. I was the first so-called permanent 
Chairman of the Commission appointed pursuant to Reorganization Plan No. 8 
of 1950. I therefore have some experience with this problem and the views that 
I express in this statement are based on my experience and a careful con- 
sideration of the problems involved. 

The Federal Trade Commission was organized pursuant to an act of Con- 
gress passed in 1914. The Commission consists of 5 Commissioners appointed 
by the President for a 7-year term by and with the advice and consent of the 
Senate. Not more than 3 of the 5 Commissioners may be members of the same 
political party. 

Section 1 of the Federal Trade Commission Act provides that the Commission 
“shall choose a Chairman from its own membership.” This provision remained 
in effect until the adoption of the Reorganization Plan No. 8 in 1950. 

I shall now refer in brief terms to the organization of the Commission from 
1914 until 1950. As stated above, the law provided that the Chairman would be 
chosen from the membership of the Commission by the Commissioners. The Com- 
missioners decided that the best plan would be for each Commissioner to serve 
as Chairman for 1 year on a rotation basis. In other words, a Commissioner, 
if he remained on the Commission, would serve as Chairman once every 5 years. 
This plan allowed each Commissioner to have the advantage and experience of 
serving as Chairman of the Commission at least once during his 7-year term of 
office. This plan appeared to function very well to the satisfaction of all con- 
cerned. 

During the period 1914-50, the Commission was organized substantially on 
the same basis as the commission form of government for municipalities. In 
the city commission form of government, each commissioner usually runs for office 
as a city commissioner and not for commissioner of a particular bureau of the 
city. The commissioners that are elected are thereafter assigned as.commission- 
ers in charge of certain bureaus by vote of the city commission. This principle 
was followed by the Federal Trade Commision during the period from 1914 to 
1950. The Federal Trade Commission by vote of the Commission assigned each 
of the Commissioners to be in charge of a particular bureau of the Commission. 
Under this plan the administrative responsibility of the Commission was divided 
among Commissioners. The policies to be followed by all of the bureaus of the 
Commission were fixed by a vote of the entire Commission. 

The advantages of the plan referred to above were that each Commissioner 
by experience learned of the administrative problems in enforcing the laws of 
the Commission, and the staff of the Commission had the opportunity to work 


more closely with the Commissioners. The objection to the plan basically was . 


that the Commissioners were devoting their time to administrative questions 
when this time could more profitably be spent on policy questions and considera- 
tion of the quasi-judicial cases pending before the Commission. It was also 
contended that 5-man direction is much less efficient than 1-man direction. 

In 1950 President Truman submitted to the Congress, Reorganization Plan 
No. 8. That plan was based on the recommendations of the Commission on 
Crganization of the Executive Branch of the Government, commonly referred 
to as the Hoover Commission. 

The President submitted to the Congress reorganization plans for seven of 


the administrative agencies. I understand that of the seven plans, only those » 


relating to the Federal Trade Commission, the Federal Power Commission, the 
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Securities and Exchange Commission and the Civil Aeronautics Board became 
effective. 

Plan No. 8 transferred (with certain minor exceptions) from the Federal 
Trade Commission to the Chairman of the Commission: (1) The appointment, 
promotion, and supervision of personnel employed under the Commission; 
(2) the distribution of business among such personnel and among the administra- 
tive units; and (3) the use and expenditure of funds. The only exceptions to 
the power of the Chairman to appoint the personnel of the Commission is the 
requirement that the Commission must confirm the appointment of the heads 
of the major administrative units of the Commission, and the personnel employed 
in the Commissioner’s offices remained under the control of the Commission. 

I suggest that now that the reorganization plan of the Federal Trade Com- 
mission has been in effect since 1950, the Congress should review the plan and 
its administration to ascertain whether or not the plan is in accord with the 
desires of Congress. In this connection a pertinent question is, Did the Con- 
gress intend in 1914 and does it intend now that the Federal Trade Commission 
should be an arm of Congress, bipartisan in character, or should the Commis- 
sion be an arm of the executive? 

A reading of the congressional debates on the establishment of the Federal 
Trade Commission clearly indicates that the Congress did not intend to make 
the Commission either a part of the executive branch or of the judicial branch 
of the Government. The Congress established the Commission as an arm of 
Congress itself, responsible to the Congress and not to the executive. The act 
did provide that the Commissioners were to be nominated by the President, but 
so are Federal judges who are independent of the executive. In Humphrey’s 
Eaecutor v. United States (295 U. S. 602), which involved the attempted re- 
moval of a Federal Trade Commissioner by President Roosevelt, the Supreme 
Court held that the President could not remove a Commissioner except for the 
reasons stated in the Federal Trade Commission Act, which are “inefficiency, 
neglect of duty, or malfeasance in office.” The Court stated that Federal Trade 
Commissioners are not removable at the will of the President. The Court stated 
in part— 

“The Commission is to be nonpartisan; and it must, from the very nature of 
its duties, act with entire impartiality. It is charged with the enforcement of 
no policy except the policy of the law. Its duties are neither political nor execu- 
tive, but predominantly quasi-judicial and quasi-legislative. Like the Inter- 
state Commerce Commission, its members are called upon to exercise the trained 
judgment of a body of experts ‘appointed by law and informed by experience.’ ” 

The Senate Committee on Interstate Commerce in its report to the Senate 
on the proposed Federal Trade Commission declared that one advantage which 
the Commission must possess over the old Bureau of Corporations (an executive 
subdivision in the Department of Commerce) would be in the fact of its inde- 
pendence and that it was essential that the Commission should not be open 
to the suspicion of partisan direction. The report quotes a statement to the 
committee by Senator Newlands, who reported the bill, that the tribunal should 
be of high character and “independent of any department of the Govern- 
ment * * * board or commission of dignity, permanence, and ability independent 
of executive authority, except in its selection, and independent in character.” 

The debates in Congress on the question of establishing the Commission clearly 
showed that it was the intent of Congress that the Commission should be free 
from political domination or control and should be separate and apart from 
any existing department of the Government and should not be subject to the 
orders of the executive. 

There is no indication in the consideration by Congress of Reorganization 
Plan No. 8 in 1950 that the Congress intended in any way by reason of such 
plan to impair the independence of the Commission or to make the Commission 
subject to control by the executive department. 

However, the natural results of Reorganization Plan No. 8 is to impair the 
independence of the Federal Trade Commission. It was believed by the pro- 
ponents of the plan that the centralization of administrative and personnel 
matters in the Chairman would increase the efficiency of the Commission. It 
could also be contended that if the act were changed so that there would be 
only 1 Commissioner instead of 5 that the result might be to speed up the 
handling of papers from an assembly line point of view. However, the intert 
of Congress was to make the five Commissioners who were to be experts in trade 
law equally responsible for enforcing the law... Congress intended that the Com- 
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mission would be staffed with experts in law, economics, accounting, etc., to 
aid all the Commissioners in legal and economic investigations. The collective 
judgment of the five Commissioners (or a majority thereof) aided by the advice 
of. the impartial staff experts was to be an effective instrument in enforcing 
the very important trade laws. 

With few exceptions, the Chairman now hires, promotes, and fires the per- 
sonnel. He distributes the work among the personnel of the Commission. It 
is natural, therefore, for the personnel of the Commission to look to the Chair- 
man for policy and administrative guidance. This situation obviously deprives 
the other four Commissioners of the free and uninfluenced advice that the 
Congress intended them to have from the experts on the staff of the Commission. 

The Chairman of the Commission pursuant to the reorganization plan is 
selected by the President and holds the Chairmanship for a period of his 7-year 
term of office at the pleasure of the President. A natural result of the plan which 
gives the Chairman the right to hire and fire the personnel is that the staff 
of the Commission will reflect the views and opinions of the Chairman and not 
necessarily those of either a majority of the Commission or of the Congress. 

The separation of the Commissioners from any effective control over the staff 
of the Commission deprives the Commissioners of a very important tool of their 
trade. The plan in effect makes the Commission an arm of the Executive instead 
of an arm of Congress. The plan impairs the bipartisan concept of the Commis- 
sion because it deprives the minority Commissioners of effective means to develop 
minority concepts on trade regulation matters. 

If I am correct in my conclusions that the present organization of the Com- 
mission is contrary to the original concept of the Commission as expressed in the 
congressional debates, and is also not in accord with the present desires of 
Congress, the question is what should Congress do about it. It has been suggested 
that the Commission should be abolished. Others have suggested transferring 
the quasi-judicial functions of the Commission to administrative courts and con- 
fining the Commission only to investigating, prosecution, and economic reporting 
functions. JI would strongly advise against all of these suggestions. I believe 
that the original concept of the Federal Trade Commission in 1914 was funda- 
mentally correct. I believe that the history of the Commission shows that it 
has been a strong bulwark against the forces of monopolies and that with the 
proper organization it can continue to perform a real public good. 

I recommend that the Congress consider repealing Reorganization Plan No. 8 
and returning the Commission to its original concept, that is, an arm of Congress. 

I suggest that in furtherance of this “arm of Congress” concept that the Con- 
gress provide that the Chairman of the Commission be selected by the members of 
the Commission as the Speaker of the House of Representatives is selected 
by the Members of the House and the leaders of the Senate are selected by the 
Members of the Senate. 

I suggest that efficient operation of the Commission can be accomplished by the 
Commission delegating to a strong Executive Director of the Commission the 
administrative responsibility for Commission operations. The Executive Di- 
rector selected by the entire Commission would report to the Commission and 
not to the Chairman. 

The personnel of the Commission would be selected, separated, and promoted 
pursuant to a merit system consistent with civil-service rules and regulations 
and veterans’ preference requirements. The Commission, not the Chairman, 
would appoint the Executive Director, the Directors of the Bureaus and the 
Assistant Directors of the Bureaus of the Commission. This plan would relieve 
the Commissioners of the time-consuming details of the administrative work of 
the Commission. The Executive Director would be responsible to the Com- 
mission, not to the Chairman, for the execution of the administrative and per- 
sonnel policies established by the Commission. 

Such a plan would preserve the original and, I believe, the present intent of 
the Congress. It would give the Commissioners the authority and opportunities 
for constructive service in the public interest which Congress intended. It would 
aid the Commission to be efficient and effective, yet expert and impartial. It 
would encourage the Commission to be an arm of Congress as Congress intends. 


In short, it would promote an efficient, impartial, and effective administrative 
agency to carry out the will of Congress. 


Mr. Mrap. Now, with reference to the record that we made while 
I was Chairman, let me read this: 
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When I was Chairman, on May 25, 1950, there were on the Com- 
mission’s docket 183 formal complaint cases in which complaint had 
been issued prior to January 1, 1949, and as early, some of them, as 
1936. That is a long time ago. 

This great backlog of 183 old cases was reduced by 160 as of Janu- 
ary 19, 1953. Of the 23 such old cases still pending at this time, 7 
were on the suspense calendar waiting court decisions, and there- 
fore no action could be taken, and only 16 of the 183 old cases were 
still on the docket when I relinquished the chairmanship. 

That is an unheard of record. That was never accomplished before 
in the history of the Commission, and I think in view of the attitude 
of the Commission, the work done by the staff, that ought to be made 
part of the record. 

We never made a move down there, Mr. Chairman, unless we were 
sure we were right with the civil service. We put into operation the 
laws enacted by the Congress, and as a result, the Civil Service Com- 
mission in their report on the Federal Trade Commission made this 


comment. This is an excerpt from a report submitted by the Civil 
Service Commission : 


REPORT OF INSPECTION OF THE FEDERAL TRADE COMMISSION 


EMPLOYEE RELATIONS 


Finding: Discussions with employees reflected a commendably high degree 
of employee morale and work satisfaction. 

Comment: As indicated in the summary, most of the employees contacted 
like their work, consider their jobs are important, believe that the Federal Trade 
Commission is the “best place to work,” and speak in the highest terms of their 
supervisors and associates. 


Mr. Chairman and members of the committee, there was high morale 
there. 

And on several occasions we conferred with the Citizens Committee 
for the Hoover Report. We told them that the task-force recom- 
mendations were now the law, and how we were living up to them. 

Mr. McCormack of that Commission visited our office on several 
occasions and we conferred with him on a number of other occasions. 
In acknowledging a report from us, he makes this acknowledgment: 

Thank you for the impressive statement of the accomplishments of the Federal 
Trade Commission with respect to the improved management and reorganization. 

And so in the employment, in the promotion, in the dismissal of 
employees, and in the reorganization of the Commission according to 
the laws of Congress and the recommendation of the Hoover Commis- 
sion, we conferred with every authority of intimate association with 
what we were doing and we carried it out to the letter. 

And so, Mr. Chairman, I want to reiterate what I said this morning: 
We should return to the rotating system. The Reorganization Plan 
No. 8 should be repealed. We ought to have a commission of rotating 
chairmen and we ought to have a strong personnel director, and the 
Federal Trade Commission ought to be insulated against any possi- 
bility in the future of politics, favoritism, partiality, or whatever 
you want to call it. 

We ought to have the atmosphere of a court around about our 
agency, and there ought to be a permanent, enduring aspect to work 

ere. 
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I want to say that while I was Chairman, I made two major 
appointments and got the approval of the Commission. One was 
a Democrat and the other was a Republican. In the employment 
of attorneys ever since we have put the rating board into effect, and 
particularly do I know of it since I became Chairman, we never 
asked the politics, the religion, or any other qualification that was 
not essential to the work of any of our attorneys, and we appointed 
them all from that list. 

And prior to that time, there was a board of examiners, and they 
functioned for several years until their appropriation was cut off, and 
prior to that time, the attorneys were employed upon recommenda- 
tion, usually, of members of the House and Senate of both political 

arties, 

7 I am sure there are 3 or 4 here who went through that routine, 
and they know that that was the first system of recruitment because 
the Commission, Republican and Democrat, thought we were an arm 
of the Congress, knew we were an arm of the Congress, and took 
congressional recommendations in connection with the recruitment 
of attorneys. 

And until we return again to where we are specifically a well- 
established arm of the Congress, there will always be this confusion. 

So I believe that the Republicans and Democrats of the Congress 
ought to unite in the repeal of the 4 recommendations of the original 
Hoover task force, the 4 recommendations made by President Tru- 
man, and return to the old system again. 

I have nothing against the individuals. There is no personalit 
in my talk. I am attacking a system that I do not believe will wor 
to the satisfaction of the Congress, and we should be an arm of 
the Congress, and in my judgment, we are. 

Mr. Evins. Thank you, Mr. Commissioner, for your very helpful 
testimony. 

Are there further questions? 

Mr. Multer? 

Have you any questions, Mr. MacIntyre? 

Mr. Meap. Thank you very much. 

Mr. MacIntyre. I believe that we could have for the record the 
date of the civil-service report to which you referred. It would be 
of help, Commissioner. 

Mr. Meap. Yes. I will leave it forthe record. 

Mr. MacIntyre. It carries the date. 

Mr. Evins. It may be received. 

(The document referred to is as follows :) 


[Excerpt from report submitted by Civil Service Commission] 
Report OF INSPECTION OF THE FEDERAL TRADE COMMISSION 
Signed by Charles E. Wager 


Letter of transmittal addressed to Chairman James M. Mead, Federal Trade 
Commission, under date of February 10, 1953, and signed by C. L. Edwards, 
Executive Director. 

Period covered by the inspection: Civil Service Commission was in the agency 
(Federal Trade Commission) from November 24 through December 15, 1952. 
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“EMPLOYEE RELATIONS 
“Finding: Discussions with employees reflected a commendably high degree 
of employee morale and work satisfaction. 

“Comment: As indicated in the summary, most of the employees contacted 
like their work, consider their jobs are important, believe that the Federal Trade 
Commission is the ‘best place to work,’ and speak in the highest terms of their 


supervisors and associates.” 

Mr. Evins. Is the Commission’s General Counsel here? We will 
call the General Counsel of the Federal Trade Commission. 

Mr. MacIntyre. Mr. Chairman, I believe that while the courtesy 
has been extended to the members of the Commission to testify without 
taking the oath, that, we should follow the practice of the other sub- 
committees and should administer the oath to Mr. Kintner as well 
as to the others who will follow. 

Mr. Evins. Mr. Multer has suggested that other Commissioners 
may wish to be heard. If they wish to be heard, we will certainly 
provide time and opportunity for them. If not, we will proceed in 
the order that the General Counsel has outlined. 

Mr. Kintner, do you swear that the testimony you are about to give 
before this committee will be the whole truth and nothing but the 
truth, so help you God? 

Mr. Kintnetr. I do, sir. 


TESTIMONY OF EARL W. KINTNER, GENERAL COUNSEL, FEDERAL 
TRADE COMMISSION 


Mr. Evins. You may proceed, Mr. Kintner. 
Mr. MacIntyre. Mr. Kintner, you have just heard Commissioner 
Mead testify about the delegation of authority to your office to close 
cases, and without referring the cases to the Commission where 
there has been an investigation for an alleged violation of an order. 
Did you hear that testimony ? 

Mr. Kintner. Yes, I did, Mr. Counsel. 

— MacIntyre. There has been a delegation of such authority to 
you 

Mr. Krintner. I cannot answer that without explaining just what 
the delegation is. I assume that is what you want. 

Mr. MacIntyre. Do you have a copy of the directive placing that 
delegation of authority in your hands? 

r. Kintner. That recommendation was made by the Heller report, 
or survey, and was put into effect, as I understand it, by direction of 
the Commission. I do not have at hand a copy of that direction. 
However 

Mr. MacIntyre. You, in turn, sent that directive down to the Chief 
of your Compliance Division ? 

r. Kintner. That is correct. 

_ And if I may explain the system under which we are operating, it 
is this—— 

Mr. MacIntyre. Mr. Kintner I think that we will ask for the direc- 
tive as well as the recommendations, rather than explanation concern- 
ing it, at a later hour. We want the record to show, as you have just 
testified, that you do have a delegation of authority, i the explana- 


tion of it, I suppose, will be contained in the directive and in the recom- 
mendations concerning it. 
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Would you say that they would? 
Mr. Kintner. I do not think that the directive—the Heller direc- 
tive was a general one. ‘To explain the whole situation, I would have 
to tell you precisely what I do. 

I have authority to close, on the recommendation of Mr. More- 
house, who is Chief of the Division of Compliance—I have authority 
to close those matters which arise in the Compliance Division where 
there is not, in my judgment, reason that they go to the Commission. 

Therefore, we have followed the practice of sending to the Com- 
mission any matter which is a matter of first impression, any matter 
which has involved a violation of an order, no matter how trivial that 
violation might be. 

We do not on our motion close the matter, but send it forward to the 
Commission. 

Likewise, in any compliance matter involving a significant case, 
a large antimonopoly matter, that compliance matter goes directly to 
the Commission. Any matter in which the Commission has previ- 
ously directed that there be a field investigation made, goes to the 
Commission. 

If there is any evidence of a violation we send it to the Commission 
and, of course, if we think that a penalty investigation is justified. 
we cause the investigation to be made, and if there is an indication of 
a violation, we recommend to the Commission that the Commission 
certify that case to the Attorney General. 

And I might say in that connection that our record of violations 
certified has risen by about 300 percent during the past year. 

I, sir, was a prosecuting attorney before I came into the pdteriient, 
and I have remained prosecution-minded, although fairly so. I was 
hired by you, and we worked together when I was a trial attorney. I 
am proud of the record that we have made in our Compliance Division. 

We have in progress, either certified or in progress or preparation 
for certification, 22 matters. That is a record of the past year. There 
were 17 matters certified since 1947 and prior to our record of last 
year, an average of 3 per year. 

Mr. MacIntyre. May I ask, since the reorganization of the Federal 
Trade Commission on July 1, 1954, how many antimonopoly compli- 
ance matters have you caused to be filed—I am talking about anti- 
monopoly matters—have you caused to be filed in the United States 
district courts, seeking penalties for violations of the Commission’s 
orders ? 

Mr. Krytner. I do not have the answer to that. Perhaps Mr. More- 
house has that. 

Mr. MacIntyre. Would you tell us Mr. Kintner, how many have 
been filed in the United States district court, antimonopoly cases for 
violation of an order since last July ? 

Mr. Kintner. The answer is none, and only one in the history of 
the Commission. 

I understand that we have a matter which is at the Commission level 
with the recommendation for certification to the Attorney General. 
We have other matters under investigation. 

Mr. MacIntyre. So the record as to the filing of cases in United 
States district courts as a result of compliance work in your office since 
the reorganization last July is that none has been filed ? 
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Mr. Kintner. And only one in the history of the Commission. 

I might say that we have during the past year instituted an investi- 
gation of every Robinson-Patman order. 

Mr. MacIntyre. But none of them has been filed in court ? 

Mr. Kintner. Not as yet. 

We have just within the past 6 months instituted, or 8 months, in- 
stituted that investigation. There had never been a compliance check 
of those old Robinson-Patman orders, and it was our opinion that the 
Commission had been derelict in that field of the law, and we have 
checked to determine how those Robinson-Patman orders are being 
complied with, as well as all other antimonopoly orders. 

We have checked back over 1,200 old orders to determine their 
present status, and where there is any indication that there may be a 
violation of those orders, we have promptly sent the matter into the 
field for investigation. 

It is that check of the old orders which the Commission in its history 
had given no attention to, that is resulting i in this enormously increased 
compliance e program for better enforcement of the law of the Federal 
Trade Commission, and J], sir, am very proud of that record. 

Mr. MacIntyre. Now, when you became General Counsel of the 
Commission, did it fall to your lot to prosecute in a United States dis- 
trict court a proceeding which had theretofore reached the court which 
involved the Firestone Tire & Rubber Co., known as the quantity 
limit proceeding ? 

Mr. Kintner. Yes, sir. 

That matter is being handled at the Commission by Mr. Joseph 
Sheehy, Director of the Bureau of Litigation, and myself, and by Mr. 
Philip Layton, an attorney in that Division, in cooperation with the 
attorneys of the Antitrust Division of the Department of Justice. 

They are taking the lead in the matter because it is litigation in the 
courts where the Department represents the Commission. But we are 
cooperating very closely with the Antitrust Division in prosecuting 
that matter through to final conclusion. 

Mr. MacIntyre. You assumed the assignment of that immediately 
upon taking your office as General Counsel of the Commission ? 

Mr. Kintner. It was on the docket of the Commission’s cases, and to 
that extent, yes, sir, I would have assumed that assignment. 

Mr. MacIntyre. Who gave it to you? 

Mr. Kinrner. I inherited this assignment, sir. I believe that at- 
torneys in the office of the General Counsel had previously cooperated 
in the handling of that case in the courts. So to that extent, I in- 
herited the matter when I became General Counsel. 

Mr. MacIntyre. Can you name anyone in the General Counsel’s 
Office who had cooperated in the handling of this matter in court prior 
to your becoming General Counsel of the Commission ? 

Mr. Ktntwer. I believe that Mr. Truly had done considerable work. 

Mr. MacIntyre. Under the direction of the General Counsel ? 

Mr. Kinrner. I would assume so. I think primarily, however, he 
had worked under the direction of the Bureau of Litigation, which had 
primary responsibility. 

Mr. MacIntyre. The Bureau of Antimonopoly, you mean? 

Mr. Kintwer. The Bureau of Antimonopoly. 

Mr. MacIntyre. And not under the direction of the General Coun- 


sel ? 
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Mr. Krnrner. I understand that there was yet another attorney in 
the office of the General Counsel that worked on the matter. Ido not 
have his name. 

Mr. MacInryre. On a loan to the Bureau of Antimonopoly ? 

Mr. Kintner. That may well be, sir. I do not know; however, be- 
cause of the great public importance of a quantity limit matter and 
the necessity for having a court decision on the matter as soon as pos- 
sible, I have, I must admit, and justifiably so, taken a keen personal 
interest in pushing forward these cases. 

Mr. Macinryre. Can you explain to us the first date or specify for 
us the first date on which you participated in the handling of the 
quantity limit proceeding ? 

Mr. Kintner. No, sir; I cannot give you that date. You, Mr. Mac- 
Intyre, were in the conference or conferences which I attended on the 
matter. And you may have a better memory of it. Your memory is 
phenomenal, as we all know at the Commission, and perhaps you can 
give me the date. I assume that whatever you say in that regard will 
be correct. 

Mr. MacInryre. I would like to show you a letter which was utilized 
by the Department of Justice to transmit to the Federal Trade Com- 
mission—that is, to Mr. Sheehy—a memorandum dealing with this 
subject. 

Now, I would like to check with you on a few of those dates that pre- 
ceded this memorandum and have you confirm them, since you do not 
have them readily in your mind. 

When you became General Counsel of the Commission, this matter 
was pending in the United States Circuit Court of Appeals in the 
District of Columbia, was it not ? 

Mr. Krintner. I believe that is correct. 

Mr. Mutrzr. May we have the date of that? 

Mr. MacIntyre. That was June 1953. 

Mr. Krntner. I became General Counsel in July of 1953. 

Mr. MacIntyre. In July of 1953 you say. 

And at that time this proceeding was pending in the United States 
Circuit Court of Appeals in the District of Columbia ? 

Mr. Krntner. I believe so. 

It would be possible to fix a date more precisely if I had here the 
court’s decision. 

Mr. MacIntyre. And prior to that, Judge McGuire, in the United 
States district court, had upheld the Commission against the com- 
plaints of Firestone Tire & Rubber Co. and others, that the order of 
the Commission was invalid; is that correct ? 

Mr. Krntner. Yes, sir; I think that is correct. 

Mr. MacIntyre. And Firestone Tire & Rubber Co. and a number 
of other concerns had appealed that decision to the circuit court of 
appeals ? 

Mr. Krtntwer. That is correct. 

Mr. MacIntyre. And that was its posture when you came on as Gen- 
eral Counsel in July of 1953? 

Mr. Kintyer. I believe so. However, I say this subject to the date 
on which the last decision was rendered by the court of appeals on the 
matter. I donot have that date in my mind, but if the court of appeals 
had not yet handed down its decision, then you are correct. 
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Mr. MacIntyre. Now, one of the attorneys representing the Fire- 

stone Tire & Rubber Co. before the United States District Court as well 
as in the filing of the appeal to the Circuit Court of Appeals, is the 
present Chairman of the Federal Trade Commission ? 

Mr. Kintner. Yes, sir; and he has taken no part since he became 
Chairman in the consideration of those cases. In fact, he will not even 
let the word “rubber” be mentioned in his office by a member of the staff. 

Mr. MacIntyre. He has disqualified himself ? 

Mr. Kintner. Yes, sir, he has disqualified himself. He has bent 
over backwards in that respect. I know that, sir, from my very close 
relationship with him. 

Mr. MacInryre. He never discussed this case with you? 

Mr. Kintner. No, sir. 

Mr. MacInvyre. Now, with the case in that posture, on August 26, 
1953, after the Circuit Court of Appeals had reversed Judge McGuire 
and remanded the case to the United States District Court in the Dis- 
trict of Columbia, the decision then had to be made at the Commission, 
the Federal Trade Commission, that is, on whether or not the Solicitor 

General would be asked to seek certiorari; is that correct ? 

Mr. Kintner. That is correct. 

Mr. MacIntyre. And on August 26, 1953, a request did go from the 


Federal Trade Commission to the Solicitor General asking for him to 
seek certiorari in that case? 


Mr. Kintner. That is correct. - 


Mr. MacInryre. And that request was signed by a majority of the 
Commission, namely, Commissioner Carretta, Commissioner Mead, 
and Commissioner Spingarn; is that correct 

Mr. KintneEr. I believe that is correct, sir. 

Mr. MacIntyre. The Chairman having disqualified himself and 
Mr. Mason having been opposed to the proceeding from the beginning? 

Mr. Kintner. That is corrert. 

Mr. MacIntyre. Now, that request having gone over on August 26, 
1953, there remained approximately 45 days before the running of the 
90-day period within which certiorari could be applied for. So the 
Justice Department had the matter for a period of 45 days in which to 
make its decision on whether to carry out the request. 

Mr. Kintner. Yes. 

Mr. MacIntyre. Now, I want to ask, did you attend any conference 
in the Justice Department concerning that matter in that period of 
time before the period for certiorari expired ? 

Mr. Kintner. Yes, sir. 

I believe that I attended two conferences in the Department of Jus- 
tice. I believe, also—I am sure—that I made a call upon Robert L. 
Stern, the Acting Solicitor General, and urged that he take up this 
case, that he attempt to seek certiorari in the Supreme Court. 

Mr. MacIntyre. Who accompanied you to Mr. Stern’s office? 

Mr. Kintwer. As- 

Mr. Howrey. Mr. Chairman, may I refresh his recollection? I ac- 
companied Mr. Kintner on one occasion to Mr, Stern’s office, and also 
urged the Department of Justice to seek certiorari in that case. 

Mr. Kintner. The Chairman is correct, and I do not believe that 
anyone else accompanied me. I am not—well, I am certain. On re- 
flection, I am certain that no one else accompanied me. 
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Mr. MacIntyre. Now, I want you to look at the memorandum that 
is attached to that letter from the Solicitor General. That letter is 
addressed to Mr. Sheehy and it is dated December 7, 1953. The time 
for certiorari had expired about October 1, 1953, and the decision had 
already been made that it was not to be taken up. 

But the people at the Federal Trade Commission who had been 
charged with the responsibility of proceeding in court with that case 
had not received any memorandum concerning the reasons why that 
case was not going to be carried up until this letter of December 
7, 1953. 

Would you read that letter, Mr. Kintner? 

Mr. Kintner. The letter is dated December 7, 1953. It comes from 
the Office of the Solicitor General, Washington, D. C. It reads as 
follows: 

Re B. F. Goodrich Company v. Federal Trade Commission 
JOSEPH E. SHEEHY, 
Director, Bureau of Antimonepoly, 
Federal Trade Commission, Washington, D. C. 

DEAR Mr. SHEEHY: Enclosed is a portion of the Antitrust Division’s Pecom- 
mendation to me which sets forth the principal reasons underlying this Depart- 
ment’s decision not to petition for certiorari in the Goodrich case. The only 
other pertinent factor to my mind was the Supreme Court’s general (though 
not invariable) policy against taking certiorari while a case was at an inter- 
locutory stage. 

After you have read the enclosed, you might telephone me and advise me as 
to whether you still desire to confer about the matter. 

Sincerely yours, 
Rosert L. STERN, Acting Solicitor General. 

Mr. MacIntyre. Now, there is attached to that letter a memoran- 
dum. Will you tell us what is the first page with which that memo- 
randum proceeds? What is the number of the page? 

Mr. Kintwner. It is page 4. 

Mr. MacInryre. Do you know what became of the other three 
pages? 

Mr. Mctrer. Pardon me. Is the memorandum dated ? 

Mr. MacIntyre. Will you state the date of it? 

Mr. Krytner. The memorandum is dated September 25, 1953. 
This is the only portion of the memorandum that we received. 

Mr. MacIntyre. From the Department of Justice? 

Mr. Krntner. From the Department of Justice, to my knowledge. 
And it contains what I might term the guts of the Department’s posi- 
tion on this matter. 

Mr. MacIntyre. In other words, the Commission itself has never 
been informed what was included on pages 1, 2, and 3 of that memo- 
randum, has it? 

Mr. Krntner. No, sir. But I understand from—— 

Mr. MacIntyre. Who signed the memorandum ? 

Mr. Krytwer. It is signed by Stanley N. Barnes, Assistant At- 
torney General, and I understand from Mr. Barnes that it is the 
portion of the memorandum which was considered necessary to fully 
explain to us the Department’s position on the matter. 

Mr. MacInryre. If the first three pages supplement that explana- 
tion, then the Federal Trade Commission has not had the benefit of 

that supplementation, has it? 
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Mr. Krintner. I could not answer that question without knowing 
what was in the first three pages. But in my mind—and I have read 
the memorandum very carefully, as I know you have—I am sure 
that it adequately explains the grounds for the Department’s posi- 
tion. It does to my mind. 

Mr. Mutter. Excuse me, please. 

Have the contents of the first three pages ever been disclosed, either 
verbally or in any other manner, to the Commission ? 

Mr. Kintner. Not to my knowledge, Mr. Congressman. 

Mr. Muurer. Would you assume that the first three pages were 
taken up with the recital of the facts on the basis of which they made 
the conclusions which they set forth on page 4? 

Mr. Kintner. I would so assume; yes, sir. 

Mr. Mutter. So the Commission has never been able to determine 
whether or not the statement of facts which the Department of Justice 
acted on in arriving at those conclusions was in accordance with your 
files or not? 

Mr. Kintner. Well, we have had discussions with various staff 
people who prepared this memorandum, so that we were all aware, 
including Messrs. MacIntyre and Sheehy, of the basis for their opin- 
ion to Judge Barnes. 

Mr. Mutter. Ordinarily an opinion of that kind would first set 
forth the facts on which they are acting and then give you the con- 
clusions; is that not so? . 

Mr. Kintner. Well, this turned upon a legal question, Mr. Con- 
gressman. 

Mr. Mutter. You cannot arrive at a legal conclusion unless you 
know the facts on which you are going to act; is that not so? 

Mr. Kintner. Of course, we were all aware of the facts in this 
matter. 

Mr. Mutter. I will agree that the Commission was. 

Mr. KrntNer. Yes. 

Mr. Mutter. And I will agree that the Department of Justice was. 

Mr. Kintner. Yes, sir. 

Mr. Mutter. But how do you know that the Department of Justice 
was acting on the same facts that you had? 

Mr. Kinrer. I do not know except through conferences with the 
staff people who prepared this. I might say 

Mr. Mourrer. What are you referring to by “this,” now? The staff 
people who prepared those conclusions? 

Mr. Kintrner. Yes, sir. 

Mr. Mutter. Now, let us get one other thing clear. What is the 
date of the letter that sent the Commission that memorandum ? 

Mr. Krntner. December 7, 1953. 

Mr. Muuter. The memorandum is dated September ? 

Mr. Kintner. September 25, 1953. 

Mr. Mutter. Now, up to December of 1953, had you seen any part 
of the memorandum of which the page, before you, No. 4, was a part? 

Mr. Kintner. No, sir. All the information that I have secured con- 
cerning these cases, I have secured since July of 1953. I am aware of 
the legal position taken by the staff people who prepared this memo- 
randum since I became General Counsel. 

Mr. Muurer. Now, let us get the date straight. You became Gen- 
eral Counsel in July ¢ 
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Mr. Kinrner. July of 1953. 

Mr. Motrer. You have in front of you part of a memorandum dated 
September 1953 

Mr. Kinrner. Yes, sir. 

Mr. Motrer (continuing). Which was sent to you in December 
1953 ? 

Mr. Kinrner. It was sent to Mr. Sheehy in December of 1953. 

Mr. Mutter. When did it come to your attention for the first time 

Mr. Kintner. Only after I became General Counsel. 

Mr. Mutrer. Now, you are not giving us any help. You became 
General Counsel in July of 1953. This is dated December of 1953. 

Mr. Kintner. Hazarding a guess, I would say within 2 months of 
the time I became General Counsel 

Mr. Mouturer. Now, that would bring us up to September. You 
came in in July. 

Mr. Kintner. Yes, sir. 

Mr. Mutter. Two months later would be September. 

Mr. Krintner. Yes, sir; that is right. 

Mr. Mutter. That is the date of the memorandum. So in Septem- 
ber of 1953, you were told about the existence of this memorandum ? 

Mr. Kintner. Yes, sir; that is correct. 

Mr. Moutrer. And part of it was sent to you in December 1953? 

Mr. Kintrner. Well, it was sent to Mr. Sheehy. 

Mr. Muurer. It was sent to Mr. Sheehy. 

Mr. Krntner. Of course, I saw the memorandum some time after 
I became General Counsel of the Commission. 

Mr. Muurer. That is all. Thank you. 

Mr. MacIntyre. Now, may I ask, is it your testimony, Mr. Kintner, 
that before December 7, 1953, which is the date of that letter, neither 
Mr. Sheehy nor any other member of the Commission’s staff outside 
of yourself had seen that memorandum? Think about that and let us 
know who it was other than yourself that had seen that memorandum 
prior to December 7, 1953. 

Mr. Kintrner. I do not know to whom Mr. Sheehy showed the mem- 
orandum. 

Mr. MacIntyre. What was the date he got it? 

Mr. Kintner. December 7, 1953. 

Mr. MacIntyre. I am talking about the date before that. Do you 
know anyone in the Commission handling that case other than your- 
self that saw the memorandum. 

Mr. Kintner. I had not seen the memorandum until after I became 
General Counsel. I do not know who saw the memorandum. 

Mr. MacInryre. But during September, you were in conference 
with the people who wrote it ? 

Mr. Krntner. Yes, sir; I believe I had some discussions with them. 

Mr. MacIntyre. Now, I want to show you another letter, Mr. Kint- 
ner. That letter is dated October 1, 1953. And it is addressed to 


whom ? 


Mr. Kintner. It is addressed to Mr. Alex Akerman, Jr., Esq., 
Secretary, Federal Trade Commission, Washington 25, D. C. 

Mr. MacIntyre. And who signed it? 

Mr. Kintner. It is signed by Stanley N. Barnes, Assistant Attorney 
General. 

(The letter is as follows:) 
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Unitrep States DEPARTMENT OF JUSTICE, 
Washington 25, D. C., October 1, 1953. 
Re the Goodrich Company, et al. v. Federal Trade Commission, et al. 
ALEx AKERMAN, Jr., Esq., 
Secretary, Federal Trade Commission, 
Washington 25, D. C. 

Dear Mr. AKERMAN: The Federal Trade Commission has previously been 
advised that the Acting Solicitor General has decided not to file a petition for a 
writ of certiorari to review the decision in the above case rendered by the Court 
of Appeals for the District of Columbia Circuit on July 15, 1953. I am therefore 
returning to you herewith the enclosures forwarded in your letter of August 
26, 1953, to the Acting Solicitor General in which you requested, by direction of 
the Commission (Commissioners Howrey and Mason not participating), the 
filing of a petition for certiorari in this case. 

Sincerely yours, 
STANLEY N. Barnes, 
Assistant Attorney General. 

Mr. MacIntyre. And did that come to your attention at about the 
date of the letter? Will you look at the receipt stamp up in the upper 
right-hand corner ? 

Mr. Krnter. Yes, sir; it has. 


Mr. MacIntyre. When did it come to your attention ? 
Mr. Krntner. October 1, 1953. 


Mr. MacIntyre. Now, will you read the first sentence of that letter 
Mr. Kintner (reading) : 


The Federal Trade Commission has previously been advised that the Acting 
Solicitor General has decided not to file a petition for a writ of certiorari to 
review the decision in the above case rendered by the Court of Appeals for the 
District of Columbia Circuit on July 15, 1953. I am therefore returning to you 
herewith the enclosures forwarded in your letter of August 26, 1953, to the 
Acting Solicitor General in which you requested, by the direction of the Com- 
mission, Commissioners Howrey and Mason not participating, the filing of a 


petition for certiorari in this case. 
Mr. MacIntyre. Now, what was that previous advice that is men- 
tioned in that first sentence of that letter ? 


Mr. Kintner. That advice, I believe, was oral advice—— 
Mr. MacIntyre. To whom? 


Mr. Kintner. To myself, by the Solicitor General, and perhaps 
some of the staff people working on the matter, that the Solicitor Gen- 
eral was not disposed to file a petition for a writ of certiorari in this 
matter. 

Mr. MacIntyre. And when you received this oral advice, did you 
advise Mr. Sheehy and Mr. Layton, who were handling the case for the 
Commission, that you were receiving that advice? 

Mr. Krntner. I believe I did, sir. They have at all times been 
informed of any matter which has come to my attention, to the best 
of my knowledge. 


Mr. MacIntyre. And if they were to testify that you did not, would 
you accept their testimony ? 


Mr. Kinrtner. If they say that they did not, I think perhaps I would 
accept the testimony. 


r. MacIntyre. Now, did you ask them to go with you to these 
conferences, over to the Justice Department, to discuss this case with 
the Solicitor General and with Judge Barnes? 


Mr. Kintner. They did not accompany—and I hesitated previously 


about the interview that we had with Solicitor General Stern—they 
did not accompany Mr. Howrey and myself. 
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Mr. MacIntyre. Were they asked to go? 
Mr. Krintner. I could not answer that. I did not ask them to go. 
I do not know whether the Chairman did or not. 

Mr. MacIntyre. You knew Mr. Layton was the man who was pre- 
paring all the papers, and attorney of record for the Commission in 
this matter. Did you have any idea or thought of advising him that 
you were going over to the Justice Department to hold conferences 
on his case? 

Mr. Krntner. This was on a Solicitor General level, sir, and I would 
assume that Mr. Howrey felt that the presence of staff members was 
not necessary. I know that, or I believe, if I may put it that way, 
and qualify my testimony—I believe that at all times there was con- 
stant communication by telephone and perhaps in personal interviews 
between the people in the Department of Justice who were handling 
this matter and working on it and the people in the Bureau of Anti- 
monopoly working under the direction of yourself and Mr. Sheehy. 

I am not fully briefed on the amount of staff conferences that took 
place concerning this matter. I had just become General Counsel. 
I remember only two occasions on which I went to the Department 
of Justice. I am not certain on the other occasion, not discussed as 
yet, whether there were others with me. I think there were. But I 
do not have any present recollection of the matter. 

The matter was being primarily handled by the Bureau of Anti- 
monopoly, by yourself and Mr. Sheehy, and you yourself would have 
the greatest knowledge of just what was taking place. 

And then, of course, the Appellate Division of the office of the Gen- 
eral Counsel had prepared for the Commission in conjunction with 
the Bureau of Antimonopoly, the request for the filing by the Solicitor 
General of a petition for writ of certiorari. 

Mr. MacIntyre, And that was done because the Federal Trade 
Commission itself had referred that matter to the Bureau of Anti- 
monopoly for the Bureau of Antimonopoly to represent it instead of 
the General Counsel’s office, in the handling of this case ? 

Mr. Kintwner. I think that is an accurate statement. As I under- 
stand it—and this is only hearsay knowledge on my part—the work 
on the quantity limit proceedings had been done in that Bureau, and 
you had there the people most expert on the subject. 

Mr. MacIntyre. And acting under the direction of the full Com- 
mission to prosecute ? ' 

Mr. Kintner. That is correct. 

Mr. MacInryre. But you, when you became General Counsel started 
handling the matter with the Department of Justice? 

Mr. Kinrner. Well, I joined with Mr. Sheehy and yourself and Mr. 
Layton in handling the matter. 

Judge Gwynne, who was Acting Chairman for that matter, gave 
all of us, including myself, instructions to press forward and cooperate 

with the Department of Justice in getting a court decision on this 
matter. 

Mr. MactInrryre. But that was after this decision had been made not 
to carry it up on certiorari? 

Mr. Krntner. That is right. 

They were then faced with the proposition of just what to do in that 
posture of the case, and Judge Gwynne took over the matter as Chair- 
man and instructed you and Mr. Sheehy and myself and Mr. Layton 
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to afford every possible cooperation to the Department of Justice in 
seeing that the matter was expeditiously handled, and handled to a 
final conclusion. 

Mr. Evins. Mr. Kintner, this is most unusual testimony that we are 
hearing here. You are General Counsel of the Commission and had 
authority over the handling of these cases. And when counsel brought 
out here that Mr. Layton had handled this case, and then when it came 
time to confer upon it, you did not confer or consult with Mr. Layton, 
who was familiar with the case and who handled the case. You 
stated that you did not think Mr. Howrey might approve because it was 
on a different level. 

You were the General Counsel who was advising this Commission. 
Did you have to confer with Mr. Howrey to see whether or not you 
could talk with an attorney who was familiar with the case? 

Mr. Kintner. No, sir. 

I was speculating at that point why Mr. Layton did not accompany 
Mr. Howrey and myself. We were making a last desperate appeal to 
the Solicitor General to take this matter up to the Supreme Court. 

Mr. Evtns. This is most unusual testimony. You have been a dis- 
trict attorney, and you have testified that you were prosecution- 
minded. Perhaps under the Democrats you were prosecution-minded, 
but strangely enough, when you have an opportunity to get a decision 
in a very important case against a corporation of this country which 
is alleged to have violated the law, on which you have had a lower 
court opinion, you suddenly become closing-or-dismissal-minded. 

Mr. Kintner. The decision at the time I became General Counsel, as 
I understand it, had been made at the Department of Justice not to 
take the case up, and I joined in attempting to get a reconsideration 
so that the case would be taken up to the Supreme Court. 

Mr. Evins. It is most unusual that Mr. Howrey in his speeches 
throughout the country and before the Commission and in this com- 
mittee would testify that he would stay at arm’s length away from 
the Firestone case, in which he formerly represented them. He had 
filed a brief with the circuit court of appeals at the time he came on the 
Commission asking that the court set aside this case, 

Mr. Krntner. My understanding 

Mr. Evins. And then when he came on the Commission 

Mr. Howrey. May I respond to that ? 

Mr. Evins. Let me finish. 

Mr. Howrey. You used my name, and I would like to respond. 

Mr. Evins. I will use your name again. 

Mr. Howrey. May I have an opportunity to be heard ? 

Mr. Evrns. I will give you an opportunity to be heard. 

Mr. Howrey. All right. That is all I ask. 

Mr. Evtns. You stood up when it was stated earlier that you had 
then all of a sudden decided to participate in the case. 

Mr. Howrey. Yes. But I assumed 

Mr. Evtns. You told the country all over that you did not touch 
this case. You stayed 10 miles away from this. 

Mr. Howrey. I assume you wanted to know the facts, did you not? 

Mr. Evrns. And now you say that you have gone over there and 
asked them to seek certiorari. And what is the result of the acts? 
Certiorari is denied. 
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Mr. Howrey. Do you want the facts? 
Mr. Evins. Yes. 

Now tell us some more of your unsworn testimony. 

Mr. Howrey. Can I give the facts? 

Mr. Muurer. Mr. Chair man, may I usurp the functions of the Chair, 
Mr. Chairman ? 

Mr. Evins. Mr. Multer, you may be heard. 

Mr. Mutter. I suggest that we hear but one witness at a time, and 
when that witness has concluded his testimony anyone whose name 
may be mentioned during the course of that witness’ testimony then 
be given an opportunity to state anything in addition or anything 
contrar y to what the witness has said. But for the sake of coieely 
procedure, let us hear only one man at a time. 

Mr. Evins. This testimony is certainly most unusual. The Chair- 
man of the Commission represented this corporation and now he all 
of a sudden says he wants to have them prosecuted, and he admits that 
he voluntarily goes and participates in the conference over there 
with the General Counsel. The man who handled the case, and who 
was most familiar with it, was denied the opportunity to discuss it 
and was not brought into the conference. 

I think that we may have to call Judge Barnes and probably Mr. 
Stern and others to clar ify this matter, from the Department of 
Justice. They write you a letter stating that in accordance with pre- 
vious commitments, or previous arrangements, this case has been 
closed. 

No certiorari was sought. And then they send you a memorandum 
leaving off the first three pages of it. Don’t you know what is in 
those first three pages? 

Mr. Kintner. I do not, sir. I have not seen it. 

Mr. Evins. Who knows what is in the first three pages? 

Mr. Krnrner. I would assume the gentlemen at the Department of 
Justice. 

Mr. Evins. Somebody knows in the Commission what was in those 
first three pages. What was the previous arrangement? You are 
General Counsel to the Commission. 

Mr. Kryrner. I saw only what Mr. MacIntyre and Mr. Sheehy 
saw in this connection. 

Mr. Evrvs. What was the previous arrangement referred to in the 
letter ? 

Mr. Kintner. [ am not aware of that. 

Mr. Evins. No. 

You are General Counsel, but you are not aware of it, and you did 
not even call in the man who was familiar with the case. 

This committee is going to stand adjourned until the full committee 
takes it under further advisement. We may have to call in Mr. 
Barnes and Mr. Stern to get some clarification on this matter. 

We want the rest of the memorandum, if we have to get it from the 
Department of Justice, we will do so. 

The committee stands adjourned, subject to the call of the Chair. 
There is a rollcall on the floor, and we must go at this time. There 
will be no further witnesses today. 

(Whereupon, at 2:45 p. m., the subcommittee adjourned, subject 
to the call of the Chair.) 








THE ORGANIZATION AND PROCEDURES OF THE FED- 
ERAL REGULATORY COMMISSIONS AND AGENCIES 
AND THEIR EFFECT ON SMALL BUSINESS 


TUESDAY, JULY 19, 1955 


House or REPRESENTATIVES, 
Suscommirree No. 1 on Recuntarory AGENCIES, 
OF THE SeLEcT CommitreE To Conpuct A Stupy AND 
INVESTIGATION OF THE PRropLeMs oF SMALL Busrness, 
Washington, D. C. 

The subcommittee met, pursuant to notice, at 10 a. m., in room 
304, House Office Building, Washington, D. C., Hon. Joe L. Evins 
(chairman of the subcommittee) presiding. 

Present: Representatives Evins (ermine), Yates, Roosevelt, and 
McCulloch. 

Also present: Everette MacIntyre, staff director and committee 
counsel; Wm. Summers Johnson, assistant staff director and chief 
economist; Clarence D. Everett, staff member, and Victor P. Dalmas, 
assistant to minority members. 

Mr. Evins. The committee will come to order. When the committee 
a yesterday, I think it is fair to state that the testimony de- 
ve me some rather startling facts, some startling testimony. 

The Chairman of the Commission, Mr. Howrey’s dramatic admis- 
sion to having tried to influence the decision of the Solicitor General 
of the United States on the question whether the Solicitor General 
would or would not petition the Supreme Court to review a decision 
of an important antitrust case was, to say the least, most startling and 
surprising. 

At the time Mr. Howrey was nominated to become a member of the 
FTC he was, as a private attorney, representing the Firestone Tire & 
Rubber Co. in this very suit—an important suit brought under one of 
the antitrust laws. 

Certainly, it would appear that the conduct of both Chairman 
Howrey and Mr. Kintner, General Counsel for the Commission, raises, 
as a Very minimum, a grave ethical question. 

I appreciate that Mr. Howrey was man enough to stand up and 
admit that he had accompanied Mr. Kintner to a meeting with the 
Solicitor General to discuss this case, when Mr. Kintner’s memory 
seemed to fail him under oath on this question. 

This does not, however, relieve the gravity of the matter. 

The unvarying ethical requirement placed upon a man entrusted 
with a judicial duty is to disqualify himself from participating in the 
decision on any matter in which he has had a private interest. 

Indeed, when Mr. Howrey testified before the Senate Committee 
on Foreign and Insterstate Commerce concerning the question of his 
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confirmation as an FTC Commissioner, Mr. Howrey assured that 
committee he would disqualify himself from participating in this case 
and all other FTC cases in which he had been attorney for defendants. 
Furthermore, as I understand the testimony yesterday, when the 
question as to whether the Solicitor General should be asked to petition 
the Supreme Court in this case was formally considered by the Federal 
Trade Commission, Mr. Howrey did with meticulous care disqualify 
himself from participating in the Commission’s deliberations. 

This makes his subsequent conduct even more puzzling. It appears 
that while he felt constrained to remove himself from deliberating 
with his fellow Commissioners, where his position and his vote, if any, 
would have been a matter of record, Mr. Howrey nevertheless felt free 
to go behind the backs of the Commission and to lobby, as it were, in 
relative secrecy with the official whose duty it was to pass on the same 
question that had been before the Commission. 

The decision which the Solicitor General actually did reach in the 
matter was not to petition. The result of this decision thus was pre- 
cisely the same as Mr. Howrey had sought to obtain when he was 
representing the Firestone Tire & Rubber Co. against the Commission. 

Mr. Howrey told us yesterday, however, that this was not the de- 
cision he urged the Solicitor General to reach, but on the contrary, his 
purpose in calling on the Solicitor General was to urge him to make a 
decision which would have been opposed to the interest of his former 
client, or a decision opposite to that which the Solicitor General did 
reach. 

Without some reason for overthrowing the universally accepted 
rules on such matters it is beside the point. 

Disqualification would certainly imply complete disqualification, 
and there is no justification which permits a tampering with the rules 
merely because the disqualified official considers that he is urging 
others to vote right. 

Indeed, the official who places himself in such a position lays him- 
self open to question, if on no other ground than that a weak or im- 
proper argument may hurt a good cause more than it helps. 

Furthermore, the matter revealed here yesterday appears to repre- 
sent the second occasion on which Chairman Howrey has failed to 
disqualify himself from participating in matters involved in this same 
case. 

Hon. Wright Patman, chairman of the House Small Business Com- 
mittee, recently had occasion to call attention to Chairman Howrey’s 
participation in the recommendation made by the Attorney General’s 
Committee to Study the Antitrust Laws that the section of the anti- 
trust law under which this case was brought be repealed. 

This committee does not wish to pass premature judgment on this 
matter. Chairman Howrey’s explanation has not been fully heard. 
His brief remarks on this matter yesterday were impromptu and per- 
haps ill-considered. 

I trust that the overnight recess has given him an opportunity to 
collect his thoughts and arrive at a considered statement. The com- 
mittee will hear and give its respectful attention to Chairman How- 
rey’s statement this morning. 

I think some further observations on yesterday’s hearings could 
well be made. 
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I believe it can be said with fairness and accuracy that these hear- 
ings in 1 day’s testimony have shown that the system as presently in 
operation at the Federal Trade Commission following the Hoover 
Goateuuaven recommendations has brought about drastic changes in 
the functioning of this agency. 

The Chairman has effected displacement of a lengthy list of experi- 
enced personnel, reduced in grade and salary other groups, and pro- 
moted others of his own choice to key positions. 

Partisanship has played a major role in some of these changes. 
And Federal Trade Commission employees today are less sure and 
less secure in their feelings of security in their jobs and permanency 
of their places perhaps than at any time in the history of this agency. 

Also, it should be pointed out that under the present system whereby 
the Chairman can name and appoint his own secretary, executive 
director and general counsel, he could if he so decided control to a 
very large degree the disposition of cases filed with the Commission. 
Whether or not these acts have been improperly taken, I repeat, should 
not be prejudged at this time, but I think it is fair to say that the 
system lends itself to possibly extensive abuse. 

When the committee adjourned yesterday, the General Counsel was 
on the stand, Mr. Kintner. We would like to resume by asking Mr. 
Kintner some more questions following which we would like for Mr. 
Howrey to make such statement as he wishes to make. 

I believe, Mr. Counsel, that I requested you try to bring before this 
committee Solicitor General Barnes of the Department of Justice. 
It is appropriate for you to report your findings at this time. 

Mr. MacIntyre. Following your instructions contact was made 
with the Department of Justice and the inquiry made concerning the 
availability of Judge Barnes, but we were informed that he was not 


available, that he was out of town. That is all I have to report about 
Judge Barnes, 


TESTIMONY OF EARL W. KINTNER, GENERAL COUNSEL, FEDERAL 
TRADE COMMISSION—Resumed 


Mr. Krntnrr. I have requested the Department of Justice to fur- 
nish me the three pages in question yesterday. Of course the com- 
mittee will note that the document, the memorandum points out on its 
face that a statement of facts has been omitted, a statement of facts of 
the case. We feel that we were well aware of the facts in the quantity 
limit proceedings. It was their own proceeding 

Mr. Evtns. This committee has been endeavoring to secure this 
document for some time. We would appreciate having it made avail- 
able to us when you receive a copy. 

Mr. Kintner. One of my assistants is now at the Department of 
Justice standing by to get that document. 

Mr. McCutiocn. Mr. Chairman, apparently, while the House was 
im session yesterday, and while I was not in attendance at this com- 
mittee, there was some question about witnesses being permitted to 
complete statements. I think that a decent treatment of a witness 
in aoe hearing would, unless he gets completely off the subject, re- 
quire that he be permitted to finish his answer to every question and 
if the answer or if the question calls for an explanation that the wit- 
ness be permitted to give his explanation. 
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Mr. Evins. We are certainly going to have the complete explanation 
of Mr. Howrey. We want him to have his full day before the com- 
mittee. He arose yesterday and interrupted this witness who was 
proceeding, when he seemingly hesitated on his testimony. 

Mr. Krntner. I might add that I expect, Mr. Chairman, to have 
that information, if it is going to be given to us and I think it is, 
within the next 20 minutes. 

We have made every effort to secure from the Department of Justice 
the three pages in question. 

Mr. Evins. You were testifying yesterday about some of the argu- 
ments as to why you did not believe the Solicitor General should 
seek certiorari in these proceedings of the Firestone Company against 
the FTC in the quantity limit case. 

You recall the first three pages of this memorandum were missing. I 
would like to ask you since you testified, could you tell us in your own 
words as to what you have found regarding the contents of these 

ages ? 
' Mr. Krntner. The legal opinion of Assistant Attorney General 
Barnes I believe speaks for itself. I don’t have it here before me. I 
am not prepared to summarize it. 

I think it is sufficiently explicit. 

Mr. Evins. Mr. Kintner, when the members of this staff called at 
your office and at the Commission regarding this case, I believe that 
the latter four pages was not at that time found in the files. Why 
were they removed ? 

Mr. Kinter. They were temporarily removed from the files because 
there was a question in our minds on the staff level whether or not 
that particular material coming as it did to the Commission from the 
Department of Justice, one of the executive departments, might fall 
within the exception of material which the Commission had told Mr. 
Patman would be made available. However, I took that question up 
with the Commission and they agreed that the material should be re- 
leased to this committee and it was released to the committee as 
promptly as possible. 

Mr. Evins. But the material that was made available had been 
removed by you from the files? 

Mr. Kintner. It had been removed under my direction pending a 
decision of the Commission whether or not it was proper material to 
supply to this committee. 

Lhe Commission has leaned over backward to give this committee 
every possible piece of material. 

Mr. Evins. Was it removed for the purpose of preventing members 
of this committee from seeing this memorandum ? 

Mr. Kintner. It was removed for the purpose of determining 
whether or not it fell within the categories of materials that the Com- 
mission had agreed to supply this committee. 

I might say that our files have been freely made available to the 
committee, the most intimate and personal and confidential files of 
the Commission were made available to this committee. 

Mr. Evins. Upon one occasion when members of the staff called at 
your office and this document was held by you, you refused to let 
them see it at that time. Do you recall that instance 

Mr. Krntner. I do. Because the Commission stated in its letter 
to Mr. Patman—and I am paraphrasing at this point—that matters 
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originating in the executive departments would have to be secured 
from those executive departments rather than from the Commission. 

Mr. Evins. You remember telling the members of this committee 
that you would not permit these documents to be examined until you 
had consulted with Attorney General Brownell about the matter? 

Mr. Kintner. I don’t remember that direct statement but I think I 
indicated that material originating in the Department of Justice 
should be gotten in the first instance from the Department of Justice. 
However, I did state that I wished to take up with the Commission 
whether or not the Commission desired release of this material and 
I did so and it was released. 

Mr. Evrns. Will you explain by what rhyme or reason the Com- 
mission as it is presently constituted needs to consult with the Attor- 
ney General of the United States before it makes a decision as to 
whether it will supply material from its own files to the Congress, 
when the FTC itself is considered to be an arm of the Congress not 
a part of the executive branch as the Attorney General is. 

Mtr. Kintner. The only reason for hesitation was that this was a 
communication from the Acting Solicitor General and as a matter of 
common courtesy we thought that the Department should be informed 
that this committee was seeking that material. However, the Com- 
mission decided to lean over backwards and to make available that 
material. 

Mr. Evrns. Is it possible that the FTC has become afflicted with 
some of the faulty thinking that has recently been expressed by the 
Chairman of the SEC when a Senate committee inquired of him about 
White House influence at the SEC and he refused to submit informa- 
tion in that respect until receiving advice from the Attorney General. 

Mr. Krntner. No, sir. This decision was made by the Commission 
to release this material; indeed the Commission has made available 
to this committee all files relating to its formal and informal case- 
work including the confidential staff memoranda passing between the 
members of the staff. 

As far as I am informed this is the first time in its history that the 
FTC has made such material so freely available to a committee of the 
Congress. We did so, as I understand it on the—if I may finish— 
we did so as I understand it because it was determined that we had 
nothing to hide and that we were perfectly willing to have this com- 
mittee know the intimate workings of the Federal Trade Commission. 

Mr. Evins. You know of the Chairman protesting this action to 
the Commission, about making this part of the file available to the 
committee ? 

Mr. Kintner. My information is that the Chairman expressed some 
reluctance on principle, but agreed because he felt that the Commis- 
sion should lean over backwards to supply this committee with all 
desired information. 

(The memorandum from Assistant Attorney General Barnes to 
Acting Solicitor General Stern regarding this matter, dated Septem- 
ber 25, 1953, including the first 3 pages thereof, was subsequently made 
available to the subcommittee by Mr. Kintner, the general Counsel of 
the Federal Trade Commission, and has been placed in the permanent 
files of the committee. ) 

Mr. Evins. Chairman Howrey expressed some reluctance about 
furnishing this particular document to the committee. 





98 FEDERAL REGULATORY COMMISSIONS AND AGENCIES 


Mr. Kintner. No, sir, I was not speaking with reference to this 
particular document. The decision was made by the full Commission. 


Mr. Evins. With respect to furnishing any information then to 
this committee? 


Mr. Kintner. No, sir. 

Mr. Evins. What did he protest about? 

Mr. Kintner. I think that is a matter concerning which Chair- 
man Howrey can speak himself. 

Mr. Evins. You testified earlier of your knowledge of his protest- 
ing in this regard to the full Commission but the full Commission made 
the decision. 

Mr. Kintner. What I have largely is hearsay and I would prefer 
that he testify on the point himself. 

Mr. Evins. Now, Mr. Kintner, as General Counsel of the Commis- 
sion are you acquainted with the fact that pending with the staff of the 
Commission at this time is the problem whether to recommend to the 
Commission action against the Firestone Tire & Rubber Co. for viola- 
tion of the Robinson-Patman Act respecting the sale of tires, batteries, 
and accessories. 

Mr. Krintwner. I understand there is a matter now before our Bu- 
reau of Litigation, but I am not briefed on the matter. 

Mr. Evins. Does this matter involve an issue where the present 
Chairman of the Commission directly represented the Firestone Tire 
& Rubber Co. until he became Chairman of the Commission, in urg- 
ing that the Commission not institute formal action under the Robin- 
son-Patman Act respecting the sale of batteries, tires, and accessories? 

Mr. Kintner. I understand that, but Mr. Howrey disqualified him- 
self in this matter upon assumption of the chairmanship. 

Mr. Evins. Not only Mr. Howrey, but Mr. 8. Chesterfield Oppen- 
heim represented the Firestone Tire & Rubber Co. in this matter? 

Mr. Kinrner. I have heard that. I do not know of my own knowl- 
edge whether that is true. 

Mr. Evrns. Do you know that Mr. Oppenheim served as cochair- 
man with Judge Barnes of the Attorney General’s Committee to Study 
the Antitrust Laws? 

Mr. Kinrner. That is correct. 

Mr. Evins. Are you aware of the fact that Mr. Oppenheim joined 
with Mr. Howrey’s law firm to file a very extensive and voluminous 
brief with the staff of the Commission and they argued that no action 
should be recommended to the Commission by the staff against the 
Firestone Tire & Rubber Co. in that matter? 

Mr. Kinrner. I believe that is true. That is a procedure very 
often undertaken by respondents under investigation at the Commis- 
sion. 

Mr. Evrns. Are you also aware of the fact that in that brief filed 
by Mr. Oppenheim and Mr. Howrey’s law firm, a number of argu- 
ments were made against the Robinson-Patman Act that were to the 
same effect as were arguments on similar points that were discussed 
in the report of the Attorney General’s Committee to Study the Anti- 
trust Laws. 

Mr. Kinrner. I have not read the brief and so could not answer 
your question. However, I did secure a copy of it and — lied it 
to your staff, and it is in your hands and would speak for itself. 
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Mr. Evins. Could you tell this committee, Mr. Kintner, of the 
status of this Firestone Tire & Rubber Co. case at the Commission at 
this time? 

Mr. Kinrner. Mr. Sheehy or Mr. Babcock who are present could 
better answer the question. I understand that it is now under consid- 
eration as to whether or not a complaint should be recommended by 
the staff, issuance of complaint should be recommended by the staff to 
the FTC itself. 

Mr. Evins. Isn’t it a fact that due to the differences of opinion 
which have been expressed by some of the people who have been ap- 
pointed to the Commission staff by Mr. Howrey concerning what 
should be done about that case that it now reposes in the Office of the 
Executive Director of the Commission, Mr. Akerman, another ap- 
pointee of Mr. Howrey’s ? 

Mr. Krnrner. I understand that that is so, that there has been a 
difference of opinion between the Bureau of Investigation and the 
Bureau of Litigation over certain legal points involved in the con- 
troversy. 

Mr. Evins. Isn’t it a fact that that case is now resting with Mr. 
Akerman by virtue of the delegation of authority to members of the 
staff to consider and close matters without reference to the Commis- 
sion for review ? 

Mr. Krinrner. No, sir, a matter of that character would auto- 
matically go to the Commission for final decision, because of the staff 
differences involved. 

Mr. Evins. The reason for that observation, Mr. Kintner, is made 
because of the understanding of this committee that a delegation of 
authority provides that cases to be closed must reach the Commission 
for review if differences of opinion exist among members of the staff 
on whether they should or should not be closed, but if Mr. Akerman is 
able to have those differences reconciled, then under this delegation 
of authority to the staff it is possible for him to move the case to Mr. 
Parrish, the secretary where the case would then be closed by har- 
monious action of all the persons in the Commission. 

Mr. Krntner. I would advise the Commission to the contrary for 
the reason that the differences of opinion among the staff would be 
expressed by memoranda in the files and if such memoranda are in the 
files that matter must come to the Commission automatically. 

Mr. Evins. That summary statement of procedure is substantially 
correct, however, that if the staff members reconcile their views, it 
would not necessarily reach the Commission. 

Mr. Kintner. No, sir. If a memorandum is in the files expressing 
a difference of opinion, then that matter would in any event need to 
go to the Commission regardless of the recommendations of the 
Executive Director. 

Mr. McCutiocu. Mr, Chairman, I would like to interrupt to ask 
Counsel a question. 

Mr. Evins. Yes, Mr. McCulloch. 

Mr. McCuttocn. Yesterday I understood the answer of at least one 
witness to be that in any event any case that was disposed of finally 
reached the Commission and that action in closing the case was either 
approved or disapproved and when that case, whatsoever case it may 
be, reached the Commission it could be reopened, it could be reexam- 
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ined, it could be inquired about or otherwise disposed of, is that cor- 
rect ¢ 

Mr. Kintner. That is substantially correct. However, I would like 
to elucidate a little further. The staff directors, the Bureau directors 
and in the case of investigative matters, the final review rests in 
the secretary by delegation of the Commission, these staff members 
do have authority to close matters in which there has been no dis- 
agreement from the investigator in the field on up through the suc- 
cessive stages. 

However, there is provided a postaudit procedure, where periodi- 
cally the Executive Director presents a detailed report to the Com- 
mission with respect to matters that have been closed and at that time 
any Commissioner interested may cause that file to be reopened and 
considered anew by the Commission. As to any matters—— 

Mr. Evins. I would like to interrupt there if I may. 

Mr. Kintwer. Yes, sir. 

Mr. Evins. So the action is not absolute and unequivocally final 
until the Commission finally passes on that final audit or report that 
comes to it? 

Mr. Kintner. Practically speaking you are correct, sir. 

Mr. Evins. My colleague understands the committee is inquiring 
into a system in operation. You have a system where the Commission 
sees a report of a list of numbers of cases and docket numbers and a 
list of what is alleged in the case. The secretary says these cases have 
been closed. The physical cases do not come before the Commission 
for examination and review if the understaff members decide to close 
the cases. 

Isn’t it a fact that quite recently Mr. Akerman in efforts to resolve 
and reconcile the differences in the case we have been discussing has 
referred this case to a junior attorney, Mr. William S. Cook, for fur- 
ther review ? 

Mr. Kintner. My understanding is that Mr. Cook is examinin 
certain legal aspects of the case. That is by no means an comme 
procedure, because the senior officials of the Commission do frequently 
utilize the services of bright attorneys on the staff to make studies and 
to present to them such studies. 

Mr. Evins. Isn’t it a fact, Mr. Kintner, that Mr. Cook was quite 
recently appointed to the Commission by Mr. Howrey as an attorne 
on the staff of the Commission? In fact, Mr. Cook has been wit 
the Federal Trade Commission about 1 year, is that correct? 

Mr. Kintwer. Yes, sir; I think he has been there slightly more than 
a year. However, it is true he is a very able young man. 

Mr. Evins. Will you explain to this committee how you think that 
it would be possible for a young, relatively inexperienced attorney 
such as Mr. Cook, and who has had no insight in the Firestone case 
and even the laws on which that case wien based, would possibly 
be considered competent to overrule the views of other experienced 
members of the staff who have spent literally years investigating and 
studying this particular coatteat 

Mr. Ticaue The files in this case, the TBA matter are extremely 
voluminous and as I understand it, Mr. Cook is engaged in analyzing 
certain evidentiary portions of the files and perhaps in doing some 
legal research on questions of law. 
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He was an investigator at the Commission. He is a very bright 
young man and I think perfectly competent to perform the limited as- 
signment—and I emphasize it is a limited assignment which he has 
received. 

Mr. Evrns. Don’t you think this might be the case of one too many 
cooks spoiling the stew? 

Mr. Kintner. Knowing the young man in question, and I thought 
so highly of him that I requested his services in the office of the General 
Counsel, I don’t think so. He is one of the most capable young 
oe that we have been able to employ at the FTC. 

r. Evins. Mr. Kintner, I want to observe that this Firestone case, 
this tire, battery, accessory case, however you refer to it in the Com- 
mission is one Chairman Howrey testified to before this committee on 
July 14, 1954, that is a little over a year ago. You were also there at 
that hearing. You will recall on that occasion in the testimony before 
this committee the Chairman informed us that he would see to it that 
the handling of this case was ekpomited. 

Do you recall that. testimon 


Mr. Kintner. I don’t ea. it, but if you say that that was the 
testimony, I will accept your word for it, sir. 


Mr. Evins. I refer to page 11 of the report of that testimony. I 
will refer to that when Mr. Howrey testifies, his own testimony. 

Mr. Kintner. There’s one other thing in connection with this clos- 
ing that I would like to point out if I might have your permission. 

r. Evins. You may testify, Mr. Kintner. 

Mr. Krintner. In the House Small Business Report entitled “Anti- 
trust Law Enforcement by the Federal Trade Commission and the 
Antitrust Division, Department of Justice” in 1951, January 1, 1951, 
this committee made the following statement : 


Recently the Commission has granted Bureau chiefs authority to close certain 
types of cases prior to preliminary docketing if respondents present evidence by 
letter or affidavit that they have discontinued the offensive practice with no 
intention of resuming it. The Commission is kept informed of these actions by 
full reports. In view of the fact that over 250 cases were disposed of by this 
type of administrative treatment in fiscal 1950, the procedure is not unimportant. 
Further delegation of authority over the processing of cases in accordance with 
sound administrative procedures: There seems to be no compelling reason for 


refusing to permit the proper administrative officers to drop cases at any stage 
of the proceedings * * * 


Mr. Evins. That suggestion refers to cases prior to field investiga- 
tion and prior to the expenditure of public moneys and not after there 
have been extensive investigations such as the one that we were just 
discussing. 

Mr. Kintner. Could I finish this? 

Mr. Evtns. Yes. 


Mr. KintNeEr (reading) : 


There seems to be no compelling reason for refusing to permit the proper 
administrative officer to drop cases at any stage of the proceedings prior to the 
time when formal action by the Commission becomes legally necessary. In the 
last analysis the Commission can exercise only the most general supervision over 
the initial screening of cases anyway. It certainly seems incongruous to grant 
authority to drop cases at the close of the preliminary investigation but to refuse 


to grant authority to close the same case once the investigation has passed the 
preliminary stage. 


Mr. Evins. You understand that largely refers to cases in which 


there has been no substantial expenditure of public moneys? 
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Mr. Kinrner. I want to say I don’t so understand that. 
Mr. Evins. I want to commend you for reading the committee’s re- 
port and I feel your study of the committee’s recommendation may 
mutually achieve some results. 

Mr. Kintner. I have ascertained further information with respect 
to participation of the General Counsel’s office in the quantity limit 
proceeding and having interviewed certain members of the staff who 
were there before I became General Counsel—— 

Mr. Evins. If you will hold yourself available for further testimony, 
if we need your further testimony, we will appreciate it. 

The committee will now call Chairman Howrey. 

Mr. Chairman, you may proceed and this committee is not going 
to suggest your testimony be under oath unless you desire it. 














TESTIMONY OF EDWARD F. HOWREY, CHAIRMAN, FEDERAL 
TRADE COMMISSION—Resumed 










Mr. Howrey. That isentirely up to you. 
Mr. Evins. You may proceed with your testimony. 

Mr. Howrey. I would like at first if I may to correct a statement 
that I made yesterday on closing. Your question, Mr. Chairman, 
asked if merger closings were ever made on a staff level and I think 
I said all closings were on the staff level if there were unanimous rec- 
ommendation to that effect from the top to bottom. 

On checking that last night I found that the Commission passed a 
minute some time ago that all merger closings would come before the 
Commission for discussion and recommendation. 

I would like to repeat what Mr. Kintner said that our whole closing 
program keys in and is in pursuance to the recommendation made by 
this committee in 1951. 

Mr. Evins. Also in line with the Hoover Reorganization Plan, there 
has been a reorganization in the Commission since you became Chair- 
man? 

Mr. Howrey. I don’t understand. 

Mr. Evins. What I am trying to say is that this present method of 
closing was not in operation at the Commission until these promo- 
tions were made and rearrangements were made and a new system was 
set up, until after you became Chairman ? 

Mr. Howrey. It was made pursuant to my recommendations as 
Chairman or rather made pursuant to the recommendations of this 
e+ a and the recommendations of the management consultant 

irm. 

Now if I may, I would like to direct my attention to the statement 
which the chairman of the committee has just read about my partici- 
pation in the quantity limit case. 

With all due respect and good will I must say that I think the 
statement was marked by omissions of fact and I would like to try to 
supply those omissions of fact. 

Now in 1951 the Trade Commission promulgated a quantity limit 
rule, rule No. 203-1, which provided for a quantity limit on replace- 
ment tires and tubes of 20,000 pounds ordered at 1 time for delivery at 

1 time. 
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That was a rule which applied to the whole business of replacement 
tires and tubes. Now in, I think it was in December of 1951, 19 
actions were filed in the District Court of the United States for the 
District of Columbia, seeking to review the validity of that rule. 

I must say in fairness to one of my former clients that the Firestone 
Tire & Rubber Co. was only one of 19 companies, the others were 
B. F. Goodrich Co.; the General Tire & Rubber Co.; the Allied Tire 
& Battery Co., an [Illinois corporation; the United States Rubber 
Co.; the Inland Rubber Corp.; the Pacific Tire & Rubber Co.; Den- 
man Rubber Manufacturing Co.; Mansfield Tire & Rubber Co.; the 
Carlisle Corp.; Durkee-Atwood Co.; Seiberling Rubber Co.; Dunlop 
Tire & Rubber Corp.; Missouri Farmers Association, Inc.; Western 
Auto Supply Co.; Montgomery Ward & Co., Inc.; Dayton Rubber Co. ; 
Lee Rubber & Tire Corp. ; the American Oil Co. 

Mr. Evins. Does the Chairman wish to file that brief with the 
Committee ? 

Mr. Howrey. This is a decision of the court and I do intend to 
file it, if I may keep it until I finish my testimony. 

(The document referred to was submitted as Howrey Exhibit K 
and is as follows:) 


CXHIBIT K 
(Federal Trade Commission File No. 203-1) 
UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 11644 


Tue B. F. GoopkicH COMPANY, APPELLANT v. FEDERAL TRADE COMMISSION, ET AL, 
APPELLEES 


No. 11645 


Tae GENERAL Tike & RUBBER COMPANY, APPELLANT Vv. FEDERAL TRADE COMMISSION, 
ET AL., APPELLEES 


No. 11646 


Tue GoopyEar TIRE & RUBBER COMPANY, INC., APPELLANT Vv. FEDERAL TRADE Com- 
MISSION, EI AL., APPELLEES 


No. 11647 


THe. FIRESTQNE TrreE & RuspeER COMPANY, APPELLANT Vv. FEDERAL TRADE COMMIS- 
SION, ET AL., APPELLEES 










No. 11648 


Atirep Trre & BaTrery COMPANY AND ILLINOIS CORPORATION, ET AL., APPELLANTS 
Vv. FEDERAL TRADE COMMISSION, ET AL., APPELLEES 


No. 11649 


UNITED States RUBBER COMPANY, APPELLANT V. FEDERAL TRADE COMMISSION, ET AL., 
APPELLEES 


No. 11650 


INLAND RUBBER CORPORATION, APPELLANT V. FEDERAL TRADE COMMISSION, ET AL., 
APPELLEES 
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No. 11651 


PactFic TrrE & RuBBER COMPANY, APPELLANT V. FEDERAL TRADE COMMISSION, ET AL., 
APPELLEES 


No. 11652 


DENMAN RUBBER MANUFACTURING COMPANY, APPELLANT V. FEDERAL TRADE CoMMIS- 
SION, ET AL., APPELLEES 


No. 11653 


MANSFIELD TIRE & RUBBER COMPANY, APPELLANT V. FEDERAL TRADE COMMISSION, ET 
AL., APPELLEES 


No. 11654 
CARLISLE CORPORATION, APPELLANT V. FEDERAL TRADE COMMISSION, ET AL., APPELLEES 
No. 11655 


DURKEE-ATWOOD COMPANY, APPELLANT V. FEDERAL TRADE COMMISSION, ET AL., 
APPELLEES 


No. 11656 


SEIBERLING RUBBER COMPANY, APPELLANT V. FEDERAL TRADE COMMISSION, ET AL., 
APPELLEES 


No. 11657 


DuNLoP TIRE AND RUBBER CORPORATION, APPELLANT V. FEDERAL TRADE COMMISSION, 
ET AL., APPELLEES 


No. 11658 


Missourrt FARMERS ASSOCIATION, INC., A CORPORATION, APPELLANT V. FEDERAL 
TRADE COMMISSION, ET AL., APPELLEES 


No. 11659 


WESTERN AvuTo SUPPLY COMPANY, APPELLANT v. FEDERAL TraDE COMMISSION, 
ET AL,, APPELLEES 


No. 11660 


MONTGOMERY WArp & CoMPANY, INCORPORATED, APPELLANT V. FEDERAL TRADE 
CoMMISSION, ET AL., APPELLEES 


No. 11661 


THE DAYTON RuBBER COMPANY, APPELLANT Vv. FEDERAL TRADE COMMISSION, ET AL., 
APPELLEES 


No. 11662 


Le® Russer & TIRE CoRPORATION, APPELLANT V. FEDERAL TRADE COMMISSION, ET AL., 
APPELLEES 


No. 11663 


Tae AMERICAN Or COMPANY, APPELLANT v. Feprrat TRADE COMMISSION, ET AL., 
APPELLEES 


Appeals from the United States District Court for the District of Columbia 
DECIDED JULY 16, 1953 


Messrs. Mathias F. Correa and Lowell Wadmond, both of the bar of the Supreme 
Court of New York, pro hac vice, by special leave of Court, for appellants in Nos. 
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11644, 11645, 11646, 11647, 11649, 11650, 11651, 11652, 11653, 11654, 11655, 11656, 
11657, 11658, 11659, 11661 and 11662. Mr. J. Paull Marshall was on the brief for 
appellant in No. 11644. Mr. H. Douglas Weaver entered an appearance for ap- 
pellant in No. 11645. Mr. James E. Greeley was on the brief for appellant in No. 
11646. Messrs. Harold F, Baker and Louis A, Gravelle entered appearances for 
appellant in No. 11647. Mr. Henry F. Butler was on the brief for appellant in 
No. 11649. Mr. Charles Walker was on the brief and Mr. Jackson Brodsky 
entered an appearance for appellants in Nos. 11650, 11651, 11652 and 11653. 
Mr. William H. Pavitt, Jr., entered an appearance for appellants in Nos. 11654 
and 11662. Mr. Narvin B. Weaver was on the brief for appellant in No. 11655. 
Messrs. George M. Morris and John H. Pratt entered appearances for appellant 
in No. 11656. Mr. John H. Dorsey entered an appearance for appellant in No. 
11657. Mr. James M. Desmond was on the brief and Mr, Roy B. Kelly entered 
an appearance for appellant in No. 11658. Mr. Lawrence C. Moore was on the 
brief for appellant in No. 11659. Messrs Alfons B. Landa and Raymond C. 
Cushwa entered appearances for appellant in No, 11661. 

Mr. John M. Berent, of the bar of the Supreme Court of Illinois, pro hac vice, 
by special leave of Court, with whom Mr. J. Strouse Campbell was on the brief, 
for appellants in No. 11648, 

Mr. John A. Barr, of the bar of the Supreme Court of Illinois, pro hac vice, 
by special leave of Court, with whom Mr. Robert L. Wright was on the brief, for 
appellant in No. 11660. 

Mr. Hammond E. Chaffetz, with whom Messrs. Herbert J. Miller, Jr., and Perry 
S. Patterson were on the brief, for appellant in No. 11663. 

Mr. Philip R. Layton, Attorney, Federal Trade Commission, of the bar of the 
Supreme Court of Colorado, pro hac vice, by special leave of Court, with whom 
Mr. Charles M. Irelan, United States Attorney at the time of argument, Messrs. 
William R. Glendon and Ross O’Donoghue, Assistant United States Attorneys at 
the time of argument, and Mr. Joseph E. Sheehy, Director, Bureau of Anti- 
monopoly, Federal Trade Commission, Were on the brief, for appellees. 

Before W1LBuR K. MILLER, PRETTYMAN and WASHINGTON, Circuit Judges. 

PRETTYMAN, Circuit Judge: Appellants are organizations engaged in the rub- 
ber tire and tube business, as manufacturers, purchasers and dealers. They were 
plaintiffs in the District Court in civil action which sought injunctions against 
an order of the Federal Trade Commission, known as Quantity-Limit Rule 203-1 ' 
promulgated to become effective April 7, 1952. They also sought declaratory 
judgments. The District Court dismissed the complaints for lack of jurisdiction 
and also for failure to state a claim upon which relief could be granted. 

The controversy arises from a section of the Robinson-Patman Act’ and 
specifically from the second of two provisos in it. The section makes it unlawful 
for any person engaged in interstate commerce to discriminate in price between 
purchasers of commodities, where the effect of the discrimination may be sub- 


stantially to lessen competition or tend to create a’ monopoly. Then follow the 
two provisos, and they read: 


“* * * Provided, That nothing herein contained shall prevent differentials 
which make only due allowance for differences in the cost of manufacture, 
sale, or delivery resulting from the differing methods or quantities in which 
such commodities are to such purchasers sold or delivered: Provided, how- 
ever, That the Federal Trade Commission, may, after due investigation and 
hearing to all interested parties, fix and establish quantity limits, and revise 
the same as it finds necessary, as to particular commodities or classes of 
commodities, where it finds that available purchasers in greater quantities 
are so few as to render differentials on account thereof unjustly discrimina- 
tory or promotive of monopoly in any line of commerce; and the foregoing 
shall then not be construed to permit differentials based on differences in 
quantities greater than those so fixed and established: * * *.” 


The first of these provisos has acquired a name in the trade—the cost justifica- 
tion proviso. It provides, as its text shows, that price differentials which make 
no more than due allowance for certain differences in cost are permitted. Those 
differences in cost are those resulting from (1) differing methods by which the 
commodities are sold and (2) the quantities in which they are sold. The second 
proviso has also acquired a name—the quantity-limit proviso. As its text shows, 


117 FeD. Rea. 113 (1952), 16 Cope Fep. Rees. § 310.1. 
249 STraT. 1526 (1936), 15 U. S. C. A. $13 (a). 
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it gives the Commission power to fix for price purposes quantity limits as to 
particular commodities under certain conditions. The conditions are that it 
must find that big quantity purchasers are so few that lowered prices on account 
of those quantities would be unjustly discriminatory in favor of those few or 
would tend to create monopoly. 

Control of prices in commodity market is a complicated business, But the 
rationale of this section of the statute, with these two provisos, seems clear 
upon its face. Discrimination in prices among customers is one clear method of 
lessening competition and creating monopoly. At the same time, if a customer 
purchases in quantities which permit economies in manufacture, those economies 
ought properly to be passed along to the ultimate consumer. So much is in the 
public interest. Similarly, if certain customers make their purchases in such 
manner or on such terms that economies in manufacture are effected, the ultimate 
consumer ought to share in those lessened costs. That also is in the public in- 
terest. However, and again at the same time, there is present in those beneficial 
circtimstances a precisely opposite possibility. If a customer or a small number 
of customers are able to make purchases in such enormous quantities as to lessen 
manufacturing costs, and hence ultimate prices, below the possibility of competi- 
tion from customers buying in less quantities, monopoly would quickly ensue— 
or so Congress evidently thought. The Commission is empowered to prevent 
that result. It is given authority to fix a limit beyond which the quantities 
purchased can have no effect in lessened prices. Such an attempt by the Com- 
mission—in fact its first attempt—is the subiect matter of the present case. 

Two different methods of selling rubber tires and tubes are involved. One is 
the so-called dealer system. In it goods bearing the manufacturers’ brand 
names are sold to distributors or dealers, who in turn resell them, either at 
wholesale or at retail, to consumers. Under trade custom the manufacturers 
allow to these purchasers discounts based upon the amounts purchased by each 
of them annually. As annual volume increases, so does the size of the discount. 
This custom results in a price structure based upon annual purchases, Four- 
teen manufacturers and thirty-five independent tire dealers complain in the 
present case that the proposed rule of the Commission would adversely affect, if 
not destroy, this price structure. 

The other method of selling here involved is the sale of goods bearing the 
purchaser's, instead of the manufacturer’s, brand name—the so-called private 
brand arrangement. These purchasers perform some distribution functions— 
warehousing, advertising, credit, ete—and bear some distribution costs other- 
cise borne by the manufacturers. Under trade custom the prices in these sales 
are based upon long-term contracts which usually provide for prices at cost of 
production plus an allowance of profit. Twelve plaintiffs complain that the 
Commission order would adversely affect, if not destroy, these private brand 
price structures. 

The order of the Commission which is the subject of the plaintiffs’ attacks 
is as follows: 

“The quantity limit as to replacement tires and tubes made of natural or 
synthetic rubber for use on motor vehicles as a class of commodity is twenty 
thousand (20,000) pounds ordered at one time for delivery at one time.’’® 

Twenty thousand pounds are a carload. Translated somewhat roughly, the 
order of the Commission says that no difference in price based upon quantity 
purchased will be permitted for a quantity in excess of a carload lot. Plaintiffs 
say that the effect of the order would be to outlaw the existing price structures 
for both dealers and private brands, and that that is the purpose of the order. 
They say that the Commission intends to revolutionize the methods by which the 
industry conducts its business. They also say that the order has many fatal 
procedural and substantive defects. The Commission says, on the other hand, 
that it has found in the industry the conditions described in the second proviso 
of the statute and that these make necessary the quantity limit which it has 
formulated. It also says that its order is in all respects valid and proper. 

We do not have before us at this time any question as to the validity of the 
order itself. Our problems are whether the District Court had jurisdiction and 
whether the complaints stated a claim upon which relief could be granted. Those 


In its Statement with respect to its findings, the Commission held in direct terms that 
the proposed order wonld applv to purchases on cost-plus contracts, which seemingly do 
not involve quantity differentials, 
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problems boil down to whether the complaints allege the sort of damage which 
will support injunctive relief against an administrative regulatory order.* 

We turn to the complaints. They differ in some respects. Generally speak- 
ing the distributors who operate under cost-plus price contracts and perform 
certain distribution services allege that compliance with the proposed rule would 
destroy their ability to compete with other distributors who do not bear such 
costs. For example, the American Oil Company alleges that it has such a con- 
tract with the Mansfield Tire & Rubber Company, under which the tires bear 
the “Amovo” brand and the purchaser takes detivery at the factory and performs 
all distribution services. It alleges that Mansfield has threatened to terminate 
the contract if the Commission order becomes effective, and that compliance 
with the order would destroy the facilities used to handle this business and also 
the value of brand goodwill. Amoco says that, if it complied with the order 
and continued its present system of doing business, it would be paying Mansfield 
for services which it (Amoco) performed. Noncompliance, says this Company, 
would subject it to treble damage suits. Plaintiff Montgomery Ward says that 
compliance with the proposed order would cause breach of its contracts for the 
purchase of tires and abandonment of business arrangements of very substantial 
value and would subject it to possible liability for breach of contracts and to loss 
of sales. Noncompliance, says Montgomery Ward, would subject it to treble 
damage suits. Other distributors operating under cost-plus contracts make 
somewhat less specific allegations than the foregoing by Amoco and Montgomery 
Ward, but they allege that compliance with the rule would prevent them from 
performing distribution services and thus impair their competitive positions in 
the market. 

The manufacturers who operate under cost-plus contracts allege that the pro- 
posed order would “adversely disturb” the present distribution system, which 
is based upon the economically sound premise of compensating for distribution 
services performed by their purchasers. They allege that the complete dis- 
ruption of that system would disturh commercial relationships to an extent 
“which cannot be foreseen” and would disrupt contractual relationships 


s. Non- 
compliance, they say, would subject them to possible treble damage suits. The 
extent of the loss and damage, they allege, “cannot be forecast’. One such 


company, United States Rubber, says that if it complies it will be faced with the 
risk of losing its sales to cost-plus dealers and to independent dealers. Other 
manufacturers are less specific in their allegations. 

In respect to annual volume (dealer) pricing, the allegations by the manu- 
facturers are general rather than specific. They say that compliance with the 
order would cause disruption of business and uncertainty as to the continuance 
of contractual relationships and of customers. 

Some of the above-described allegations clearly bring the complainants within 
the doctrine of the Columbia Broadcasting® and Joint Anti-Fascist® cases. 

In the Columbia Broadcasting case the Federal Communications Commission, 
pursuant to its rulemaking power, had entered an order which would require 
denial of a license to any broadcaster having certain types of contracts with net- 
works. Columbia was a network with large investments and extensive busi- 
ness. It alleged that due to the order its station customers would not negotiate 
for or renew the contracts, and that consequently its ability to conduct its busi- 
ness was seriously impaired and its earnings and the value of its property re- 
duced. The Court said that according to the complaint “it is evident that 
application by the Commission of its regulations in accordance with their terms 
would disrupt appellant’s broadcasting system and seriously disorganize its 
business.”‘ The Court held that regulations which operate to control contrae- 


tual relationships and which affect or determine rights generally, even though 


not directed to any particular person or corporation, may be reviewable by the 
courts. 


It pointed out that operation of the order in question was not subject 









“2% Sec 005" 
U. A. * § 100 


of the Administrative Procedure Act, 60 Stat. 2483 (1946), 
(d) ; Columbia Broadcasting System vy. United ey 316 U. S. 407, 
Dy i Ka. 1563, 62 S. Ct. 1194 (1942): 


5 


Stark v. Wickard, 321 U. 288, 88 L. Ed., 733, 
Ct. 559 (1944) ; Joint Anti-Fascist Refugee Committee v. McGrath, 341 U. S. 123, 
95 Aa Ed. 817, 71 8. Ct. 624 (1951 


). 
5 Columbia Broadcast ting System v. United States, 316 U. S. 407, 86 L. Ed. 1563, 62 
8. ct. 1194 (1942). 


6 Joint Anti Fasoist Refugee Committee vy. McGrath, 341 U. S. 123, 95 L. Ed. 817, 71 
8. Ct. 624 (1951 


7 Supra, 316 U. ‘S. at 414. 
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to future administrative determination, except for decisions as to whether given 
contracts were within the order. The purposes of review would be defeated, 
the Court said, “if a suitor were unable to resort to them to avoid reasonably 
anticipated irreparable injury resulting from such legal consequences of the 
Commission’s order, merely because the Commission as yet has neither refused 
to renew a license, as the regulations require, nor cancelled a license, as the 
regulations permit.”* The opinion in the case is an exhaustive treatment of the 
entire subject. The decision sustained the right of Columbia to review of the 
Commission order. 

In the case at bar several things appear. In the first place, as we have said, 
some of the plaintiffs have clear standing to sue under the doctrine of the 
Columbia Broadcasting case. In the second place, it is clear from a reading of 
the complaints that all the plaintiffs are in substantially the same position in 
respect to the proposed order. The allegations make clear that the contemplated 
effects of the order will be industrywide, not merely applicable to the peculiar 
circumstances of any one, or of a few, of the plaintiffs. In the third place, it is 
obvious that, if the action of any one of these plaintiffs lies, all the others would 
have substantial basis to intervene, and in any event the validity of the order 
would be the question in any one such action. In the fourth place, there is cer- 
tainly here present a true case or controversy; no mere advisory opinion is 
sought. The threat of disruption of business as alleged in the complaints is 
immediate. The consequences of noncompliance are not restricted to possible 
Commission action. Treble damage suits by competitors or others and the can- 
cellation or refusal to renew contracts are other realistic potentialities. 

Some contention revolves about the fact that the Commission order, being en- 
tered under the provisos here involved, would simply deprive the companies of a 
possible defense to charges of violating the basic provision of the statute. The 
order would not by direct application invalidate or prohibit anv contract or 
price arrangement. Only if the companies proposed price differentials based 
upon quantity purchases in excess of the prescribed quantity limit would the 
order affect their business. It is also said that plaintiffs may have other pos- 
sible defenses to alleged violations of the price discrimination prohibitions. But 
we think these contentions are unrealistic. Upon the allegations of the com- 
plaints the threats of damage are direct and immediate in a very practical sense. 
And there are, of course, penalties involved. Plaintiffs are in substance in about 
the same situation as was Columbia Broadcasting System. 

We think the proper disposition of the cases under the circumstances is to re- 
mand them all with directions to the District Court to entertain them as an 
initial step, and if upon hearing it develops that some of the plaintiffs are not 
actually threatened with damage by way of disruption of business, those com- 
plaints can be dismissed. It would seem unnecessary to say, but out of abun- 
dance of caution we do say, that nothing in this opinion is to be construed as in- 
timating any opinion one way or the other upon the validity of the Commission’s 
order. We have before us only the questions of jurisdiction and of the sufficiency 
of the complaints. For those purposes we treat as true the allegations of the 
complaints. What the result of the trial on the merits may be we in no way 
attempt to forecast. 

The judgments of the District Court will be reversed and the cases remanded 
for further proceedings in accord with this opinion. 


Reversed and remanded, 


Mr. Howrey. One of the actions of the Allied Tire & Battery Co. 
and others consisted of a large number of independent tire dealers 
who were the plaintiffs. There were 30 or 40 plaintiffs in that one 
action. I represented one of those companies. ‘Those actions were 
filed as I say in the District Court of the United States for the Dis- 
trict of Columbia. They sought an injunction and they sought to test 
the validity of the quantity limit rule. 

Counsel for the Government, the United States attorney and coun- 
sel for the Commission filed a motion to dismiss upon the ground that 
the action was premature, that the complaints did not state a cause of 


8 Id. at 419. 





FEDERAL REGULATORY COMMISSIONS AND AGENCIES 109 


action, that there was not a threat of irreparable, imminent damage 


and that there was an adequate remedy at law which had not been 
exhausted. 


Those motions were argued in the fall of 1952 before Judge Mc- 
Guire. He granted the Government’s motion to dismiss upon the 
ground that—he accepted the arguments of the Commission that there 
was.an adequate remedy at law and the cases were premature and he 
granted the motions to dismiss but he stayed the effective date of the 
rule te had been stayed, and I think it was stayed again pending 
appeal. 

ave in mind that this was only a procedural question. There was 
no question on the merits involved in the decision at all. 

In that connection I would like to submit for the record the memo- 
randum opinicn of Judge McGuire which shows on its face that it 
was a purely procedural question that was involved as to whether the 
complaint stated a cause of action. 

Mr. Evrns. You may do so. 


(The document referred to was submitted as Howrey exhibit L 
and is as follows:) 


Exursit L 


IN THE UNITED STATES DISTRICT COURT FOR THE DISTRICT OF 
COLUMBIA 


(File 203-1) 


THe B. F. GoopricH COMPANY, ET AL., PLAINTIFFS, V. FEDERAL TRADE COMMISSION, 
ETC., DEFENDANTS 


Civil Action Nos. 922-52, 927-52, 928-52, 933-52, 945-52, 947-52, 967-52, 968-52, 
969-52, 970-52, 1014-52, 1021-52, 1048-52, 1140-52, 1168-52, 1432-52, 1476-52, 
2132-52, 2295-52 

MEMORANDUM OPINION 


The defendant, the Federal Trade Commission, has, by motion to dismiss, chal- 
lenged this Court’s jurisdiction over 19 actions commenced to review an order 
of the Commission issued December 13, 1951, by which it promulgated so-called 
Quantity-Limit Rule 203-1. This was a Rule to fix and establish a so-called 
quantity limit and it reads as follows: 

“The quantity limit as to replacement tires and tubes made of natural or 
synthetic rubber for use on motor vehicles. as a class of commodity is twenty 
thousand (20,000) pounds ordered at one time for delivery at one time.” 

The plaintiffs allege there are two separate and independent bases for this 
Court’s jurisdiction: (1) the general equity powers of the Court because plain- 
tiffs will suffer irreparable harm if the relief they request is not now granted, 
and (2) Sec. 10 (c) of the Administrative Procedure Act, 60 Stat. 243, 5 U.S. C., 
See. 1009, because the Rule represents “final agency action for which there is no 
other adequate remedy in any court.” 

The nineteen plaintiffs have each filed separate complaints which vary in essen- 
tial respects. Each plaintiff alleges he is affected by the Rule in different ways. 
Thirteen of them are manufacturers, large and small, of rubber tires and tubes; 
two are manufacturers of tubes; three are private brand tire purchasers; one 
action is brought by thirty-five tire dealers selling between $13,000 and $800,000 
of tires annually. 

As I read Section 13, Title 15 U. S. C. A., in order for a price discrimination to 
be unlawful it must have some inhibiting or adverse effect upon competition. In 
other words, the statute does not make illegal, discrimination per se. The dis- 
crimination must substantially, according to the terms of the Act, lessen compe- 
tition or tend to create a monopoly in any line of commerce or to injure, destroy, 
or prevent competition, etc. 

In other words, prescinding from the fact of the Rule, price discrimination is 
not flatly and unconditionally prohibited. This is unquestionably clear from 
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the statute’s terms. The Rule fixes a maximum or quantity limit of 20,000 
pounds of replacement tires and tubes made of natural or synthetic rubber for 
use on motor vehicles as a class of commodity ordered at one time for delivery 
at one time. 

The petitioners contend, and vigorously so—and this admittedly is the crux 
of their position: That the Rule promulgated pursuant to the quantity limit 
proviso, when analyzed, is in fact a substantive amendment to the statute. 
They put it this way: 

“It is apparent, when the quantity limit proviso is analyzed * * * that a 
Quantity Limit Rule promulgated pursuant to that proviso is a substantive 
amendment [italic supplied] to the affirmative provisions of the Act, and broadens 
their scope of reach, making them reach transactions which but for the Quantity 
Limit Rule would be excluded from the Act by the cost-justification proviso.” 
(1. 93.) 

This contention, however, as I view it, is not sound. It is based, it appears, 
on a misconception of what the true nature and specific and essential function 
of a proviso is. “ “The general rule of law is that a proviso carves special excep- 
tions only out of the body of an Act * * **” Schlemmer vy. Buffalo, Rochester 
and Pittsburg Ry. Co., 205 U. S. 1, 10. 

Thus, in the situation here, the cost-justification proviso, so-called, merely 
Says that in relation to what may appear to be violations of the statute by 
virtue of price discriminations possibly having the effect “substantially to lessen 
competition or tend to create a monopoly, etc.” that nothing referred to above 
“shall prevent differentials which make only due allowances fur differences in 
the cost of manufacturing, sale, or delivery resulting from the differing methods 
or quantities in which such commodities are to special [sic] purchasers sold or 
delivered.” 

In other words, it is a defense. 

Thus, if what A is doing in the way of price discrimination might possibly 
bring him within the statute if it is found to have the effect on commerce which 
is condemned by it, Congress has said in effect, here is his defense, if he can 
bring what he is doing within its terms—if (and the “if” is critical) it should 
turn out that what he has been or is doing now is what the statute forbids. 
Federal Trade Commission v. Morton Salt Co., 334 U. S. 44, 45. Indeed, cost- 
justification is only one of several exceptions carved out of the statute and, 
as has been said, it is a defense casting upon those who set it up the burden of 
establishing it. Schlemmer vy. Buffalo, Rochester and Pittsburg Ry. Co., supra. 
But petitioners may never be placed in such position. Thus it will be seen the 
Quantity Limit Rule, far from amending the statute, affects it by merely limiting 
the cost-justification proviso. In other words, it makes narrower and more re- 
strictive this exception if it should be interposed as a defense should there be a 
proceeding brought under the statute. 

Stripped down to bare essentials, what the petitioners inveigh against then 
is a limitation or restriction, misunderstanding its nature and misconstruing its 
effect. 

Consequently, therefore, the Declaratory Judgment procedure does not apply, 
for in order for it to do so there must be an issue, actual and adversary. Obvi- 
ously, since there is none here, such procedure may not be used as a medium to 
resolve a controversy not yet in being and which may never be. Coffman v. 
Breeze Corporations, 323 U. 8. 316, 324. 

Nor does the Administrative Procedure Act apply. The procedure there was 
not adversary and the plaintiffs suffer no legal wrong, or are they adversely 
affected or aggrieved within the purview of Sec. 10 (a) of the Act in question. 

But it has been argued that the Rule here, or order or whatever it may be 
called, must be looked at for what it is in substance and what the Commission 
has not only purported to do under it but has actually done. And this is not 
only determinative but decisive. Columbia System v. U. 8., 316 U. S. 407, 416. 

The above case relied upon heavily by the petitioners, in the light of what has 
been said, is not only distinguishable but can as a consequence be cited as au- 
thority for the opposite of the contentions they advance. For the Rule governs 
no contractual relationships in any way, and failure to comply with it carries no 
sanction. It could not, therefore, be an order or rule of an administrative char- 
acter which is reviewable as such. It regulates no conduct and causes no injury. 

Individuals are as free as they have always been to conduct their business as 
they please, for all price discrimination as such is not proscribed. Meanwhile 
the statute is neither broadened nor amended, nor indeed in any way limited by 
the issuance of a rule which adjudicates no rights. Indeed, as the Court said 
in the Columbia System case, supra, p. 425— 
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“The ultimate test of reviewability is not to be found in an overrefined tech- 
nique, but in the need of the review to protect from the irreparable injury 
threatened in the erceptional case [italic supplied] by administrative rulings 
which attach legal consequences [underlineation supplied] to action taken in 
advance of other hearings and adjudications that may follow, the results of 
which the regulations purport to control.” 

There is no such injury here and no such consequences attached. 

In addition, there is a plain, adequate and complete remedy at law in the light 
of what has been said, and it follows as a consequence that no resort to the 


plenary power of equity can be had. The motion to dismiss is granted. Order 
accordingly. 


MatrHew F. McGuire, 
United States District Judge. 

NOVEMBER 25, 1952. 

Mr. Howrey. That was appealed to the Court of Appeals for the 
District of Columbia. The cases were combined and the case is not 
entitled “The Firestone Rubber Co.” but is entitled “The B. F. Good- 
rich Company v. The United States.” All the cases were combined 
the Firestone Co. was one of them. That was argued and prior to the 
decision in this case I had filed my notice of withdrawal from the case 
which is on file in the United States Court of Appeals for the District 
of Columbia, and I had also filed a notice of withdrawal with the 
Federal Trade Commission prior to my taking office as a member of 
the Commission. 

This case was argued before the court of appeals and the court of 
appeals in a unanimous opinion before Judges Wilbur K. Miller, 
Prettyman and Washington reversed the district court and held that 
the district court was wrong, that the complaints did state a cause of 
action and that the district court should have considered the case on 
the merits. And I should like to submit for the record if I may the 
opinion of the United States court of appeals dated July 16, 1953, 
which again shows that the question involved was a procedural ques- 
tion, had nothing whatsoever to do with the merits and the court of 
appeals reversed the case unanimously and sent it back to the District 
court for trial on the merits. 

Then we come to the question of filing a petition for certiorari as to 
this decision. The Federal Trade Commission recommended to the 
Department of Justice that a petition for certiorari, be filed. 

I call to your attention that the Solicitor General, the Acting 
Solicitor General at that time, was a carryover from the previous 
administration and had served in that capacity under the Democratic 
administration. 

Mr. Evins. Does the Chairman wish to give for the record the vote 
or the action of the Commission on requesting certiorari? 

Mr. Howrey. I am sure it was unanimous vote. I lhaven’t the 
records here but I am almost sure in my memory. Now the rumor, 
gossip, whatever you want to call it, came to me, including from Mr. 
MacIntyre’s office and possibly people working under Mr. MacIntyre, 
that because I had been made Chairman of the FTC, the quantity 
limit rule would die a slow death. 

I have never in all my life had my integrity questioned before in a 
case of that kind. So I went over samen with Mr. Kintner to see 
the Acting Solicitor General and asked him—— 

Mr. Evins. May I interrupt you? 

Mr. Howrey. May I finish my statement? 

Mr. Evins. Go ahead and finish your statement. 
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Mr. Howrey. Remembering now that my ex-client was only one of 
19 cases. There were 19 cases pending. It was a matter of first im- 
pression and although it involved only a procedural rule, I thought 
it would be to the interest of all concerned, even including my ex- 
client, that the matter be resolved by the highest court if it was pos- 
sible to do so. So I went over and talked to Mr. Stern and I took a 
position, for which you have criticized me quite unjustly, adverse to 
my client and asked that he file a petition for certiorari. 

Mr. Evins. Now may I ask you, you were representing the Fire- 
stone Co. and opposing the quantity-limit rule? 

Mr. Howrey. I was not then. I had filed my withdrawal from the 
case. I had no connection with the case. 

Mr. Evins. What I am trying to state is that in your participation 
in legal theory you had always opposed the quantity-limit rule? 

Mr. Howrey. I had been the advocate of a client who oppossed it. 
That is true. 

Iwent over there and I asked Robert Stern if he would not care- 
fully study the papers that had been filed with him and I asked him to 
file an application for certiorari. 

Mr. Evins. Did you go alone, Mr. Chairman ? 

Mr. Howrey. Mr. Kintner was with me. 

Mr. Evins. Only Mr. Kintner ? 

Mr. Howrey. Mr. Kintner was with me. 

Mr. Evins. Was anyone else with you? 

Mr. Howrey. No one else was with me. 

Mr. Evins. Any of your fellow Commissioners with you? 

Mr. Howrey. No one was with me. No one means no one in my 
language. 

Mr. Evins. Mr. Kintner, do you consider him no one? 

Mr. Howrey. I said no one other than Mr. Kintner. Robert Stern, 
who was the Acting Solicitor General from the previous Democratic 
administration, said that he just could not accede to the request of the 
Federal Trade Commission to file certiorari, primarily because it was 
a procedural question and they had a long standing policy of not 
bothering the Supreme Court with matters of procedure. 

However, he also said that he agreed with the court of appeals 
opinion and that he did not think certiorari should be taken. 

I not only consider what I did the most proper thing but I consider 
it leaning over backwards. I was not required to take a Sage ad- 
verse to an ex-client but I did so in the interest of the public and the 
desire to see the matter passed on by the court. 

Mr. Evrns. In view of your previous advocacy now let me ask you 
some questions. 

Mr. Howrey. I would like to finish my statement. 

Mr. Evins. In view of your previous advocacy of the abolishment 
of the quantity-limit rule and your representing this client and the 
review of the unanimous action of the Commission as you indicated, 
why did you take any participation or any stock at all in the case, 
particularly in view of your testimony before the Senate committee 
that you would not? 

Mr. Howrey. Because lawyers frequently join together and say 
“we want a matter resolved by the Court.” it is a very normal thing 
and particularly in this case I think it would have been a good thing 
to have the matter resolved by the Supreme Court. 
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i Evins. You did not invite your colleagues to go with you, did 
ou 

Mr. Howrey. It is the first time in my entire history as a lawyer 
that I have heard there was anything improper in seeking a decision 
by the Supreme Court. 

Mr. Evins. This is the first time you disqualified yourself-—— 

Mr. Howrey. The merits were not discussed. I did not discuss the 
merits with Mr. Stern. I asked him to put the matter 

Mr. Evins. You disqualified yourself and then you secretly went and 
talked with the Solicitor General on the matter. 

Mr. Howrey. I did not secretly at all. 

Mr. Evins. You did not invite your fellow Commissioners. 

Mr. Howrey. I don’t invite my fellow Commissioners on many 
matters. 

Mr. Evins. You run the whole show and you took the General Coun- 
sel whom you appointed, is that correct? Let me ask you this and I 
will let you proceed. Why didn’t you consider taking the attorney 
on your staff who was familiar with the case and had devoted his time 
to working on the case / 

Mr. Howrey. Because I had been told that he was the one who sug- 
gested—he did not tell me this personally but it was hearsay—he sug- 
gested that the quantity-limit case would not be pursued vigorously 
now. 

Mr. Evins. You wanted it pursued vigorously ? 

Mr. Howrey. I certainly did. I wanted the courts to pass on it. 

It is the most normal and honest thing a man can do. 

Mr. Evins. You did not take with you the man who had pursued 
the matter vigorously. 

Mr. Howrey. I would think that you would generally know that in 
this city of protocol you don’t normally take, I think he was a grade 
13 lawyer, to talk to the Solicitor General. I am not discrediting the 
lawyer because he is a very capable lawyer. 

Mr. Evins. You did not take your colleagues of a level with you, 
did you? 

Mr. McCutiocu. Who is this lawyer ? 

Mr. Howrey. His name is Phillip Layton and he was working di- 
rectly under Mr. MacIntyre. 

Mr. Evins. Where is Mr. Layton now ?, 

Mr. Howrey. He is now in the Federal Trade Commission and I 
believe Mr. Sheehy is still in charge of the quantity-limit case. 

Mr. Sueeny. That is correct. 

Mr. Howrey. Mr. Sheehy is in general charge of it. I would like, if 
I may, to continue. 

Mr. Evins. Go ahead. 

Mr. Howrey. I think the best summary of the attitude of the then 
Acting Solicitor General who was a carryover from the previous ad- 
ministration was set out in the press release issued on September 30, 
1953, by the Department of Justice. 

The Department of Justice issued this press release which I would 
like to read: 

Acting Solicitor General Robert L. Stern announced today that he had decided 
not to request the Supreme Court to review the decision of the Court of Appeals 


for the District of Columbia holding that the Federal Trade Commission's quan- 
tity-discount rule relating to sale of replacement tires and tubes was reviewable 
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in the district court. The Commission had recommended that a petition for 
certiorari be filed. 


The Commission’s rule prohibits any discount by reason of sale of tires or tubes 
in quantity in excess of one carload. When the rule was attacked by various tire 
companies, the district court held that the proceeding was premature and refused 
to go into the merits of the rule. The court of appeals, in reversing, held that 


the order was now reviewable, and remanded the case to the district court for 
consideration of the merits. 


Mr. Evins. That press release says the Department of Justice will 
not seek certiorari. 

Mr. Howrey. It saysmorethan that. Thisis why: 

The preliminary procedural issue which a petition for certiorari would present 
did not, in the view of the Acting Solicitor General, meet the Department’s 
criteria for seeking Supreme Court review. His decision not to apply for cer- 


tiorari means that the case will now go back to the district court for determina- 
tion of the validity of the rule. 


That is where the case is now. 


I would like to add now that at all times the matter was not before 
the Commission, it was before the courts. 

Mr. Evrns. In private practice you opposed the quantity limit rule 
and while you are now Chairman of the Caniniiesion you strongly favor 
the quantity limit rule? 

Mr. Howrey. I made no such statement whatsoever. I favored a 
review by the Supreme Court 

Mr. Evins. Do you favor the quantity limit rule ? 

Mr. Howrey. I can’t answer that, because I have disqualified myself. 


Mr. Evins. You have a case pending in the district court. What 
will be your position in the district court ? 

Mr. Howrey. I don’t sit on the district court. 

Mr. Evins. You sit on the Commission. 

Mr. Howrey. It is under the direction of Judge Barnes, it is out of 
our hands. 

Mr. Evins. Would it not be reasonable to state that Mr. Layton’s 
conclusion, if he made that conclusion, which was adhered to here, that 
the quantity limit rule may go out of the window, would be pretty well 
founded ? 

Mr. Howrey. If it is out of the window it will be by the court be- 
cause the matter is before the court on the merits. 

Mr. Evins. Youstrongly favor it, do you? ; 

Mr. Howrey. I do not make any statement whatsoever of my posi- 
tion on it because I have disqualified myself—— 

Mr. Evins. Of the Commission. 

Mr. Howrey. Let me finish my statement. 

Mr. Evins. You don’t get to the point. 

Mr. Howrey. I don’t because I don’t have an opportunity. May I 
finish ? 

Mr. Evins. You may. 

Mr. Howrey. The case is now before the courts, the courts will de- 
cide the matter. In every matter before the Commission involving 
rubber I have disqualified myself in every form and shape in any case 
involving the merits. 

Mr. Evins. Mr. Howrey, you disqualified yourself before the Com- 
mission in its vote, you disqualified yourself in statements before the 
bar associations and in public speeches, you disqualified yourself by 
statements before this committee, but when it came to seeking cer- 
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tiorari you went to the Department of Justice and talked with the 
Solicitor General. 

You did not disqualify yourself in that particular instance. 

Mr. Howrey. Let me answer that question. 

Mr. Evins. You have answered the question quite at length and it is 
repetitious. 

Mr. Howrey. I went to him to discuss a procedural question. 

I joined in the request-——— 

Mr. Evins. Do you consider the discussion of a procedural ques- 
tion a disqualification ? 

Mr. Howrey. I certainly do when you ask the Supreme Court to 
review a matter. Why that is done every day and lawyers fre- 
quently—you in your own practice certainly have said to your op- 
ponent, “Let’s let the Court decide this question.” That is a good idea. 
If you are not afraid of it you always want the Court to decide. 

Mr. Evins. Do you think the Department of Justice would have 
taken action one way or another without you participating at all? 
The matter was properly before the Department of Justice within the 
statutory period for seeking certiorari. 

Mr. Howrey. I don’t understand you. 

Mr. Evins. The matter was properly referred by the Commission 
to the Department of Justice in ample time to take action without you 
having to participate at all. 

Mr. Howrey. I did not participate at all in the merits of the case. 
I asked that the Court be allowed to review. 

Mr. Evrns. How many times did you go to the Department of 
Justice ? 

Mr. Howrey. Once. 

Mr. Evins. How many times did you call over there? 

Mr. Howrey. I think one time when Mr. MacIntyre was in my 
office. He and Mr. Sheehy and Mr. Layton at one time made a re- 
quest whether we could find out what the reason of the Justice De- 
pa was in denying the certiorari and then I called Mr. Stern if 
1e would be kind enough 

Mr. Evins. I am speaking about before denial. 

Mr. Howrey. I asked Mr. Stern if he would be kind enough to write 
a letter to Mr. Sheehy who was Director of the Bureau and supervisor 
of Mr. Layton and over Mr. MacIntyre and asked him if he would be 
kind enough to send to the people in charge of the case the reasons 
why they refused to take it up and they had already had this press re- 
lease so they knew it but in response to that request he sent a letter 
which we have furnished you which includes all of the reasoning why 
they did not do it and if it is not in the record I ask that it be put 
in the record. 

Mr. Evins. That telephone call was after the Department had taken 
action. 

Mr. Howrey. Yes. 

Mr. Evins. How many times did you call or talk or your appointed 
assistants call or talk prior to the decisions on certiorari 

Mr. Howrey. I can’t answer about my appointed assistants but my 
recollection is that I had no other talks than that. 

Mr. Evins. Was there some action taken by the Commission that Mr. 
Kintner the General Counsel who was appointed by you was to re- 
main free from this case, that he was not to participate ? 


















116 FEDERAL REGULATORY COMMISSIONS AND AGENCIES 
Mr. Howrey. No; I reviewed that with Mr. Sheehy this morning 
who is more familiar with this than anyone else. 

Mr. Evrns. Tell the committee what action was taken on that. 

Mr. Howrey. Mr. Layton who is in charge of the case and under 
Mr. MacIntyre, he knows the story better than I do and he knows 
nothing was done that was not absolutely a hundred percent correct. 
Mr. Layton 

Mr. Evins. We have had join our hearing Mr. Yates of the commit- 
tee and Mr. Roosevelt of the committee. 

You may proceed. 

Mr. Howrey. Mr. Layton felt he needed help. It would be better 
to have Mr. Sheehy testify because he knows the facts. Historically, 
Tam told 

Mr. Evins. Tell the committee in understandable language without 
going all over the lot as to what action the Commission took with 
respect to removal of Mr. Kintner from the case. 

Mr. Howrey. If you will permit me, I will try to tell you. If you 
won’t, I can’t. 

tobert Dawkins and William Kelly, who were General Counsel 
and Assistant General Counsel, were not in favor of the particular rule 
that was issued and did not want to pursue it in the courts. They 
asked that it be assigned to someone else. 

Normally the General Counsel handles all matters in court but it 
was assigned to Mr. Sheehy’s division to handle in the courts. 

Mr. Layton felt he was out on the limb handling this more or less 
by himself. So he came and asked if the General Counsel could not 
share in the prosecution of that suit in the courts and be in confer- 
ence with the Department of Justice—— 

Mr, Evins. Did he ask to share or to be excused ? 

Mr. Howrey. Who? 

Mr. Evtns. Mr. Layton. 

Mr. Howrey. Mr. Layton asked to be excused and then he asked 
that the General Counsel help him when he agreed to stay. 

Mr. Evins. What did the Commission do? 

Mr. Howrey. The Commission asked the General Counsel to par- 
ticipate a hundred percent in the case. It was still to be in the charge 
Mr. Sheehy but the General Counsel was to help in it and to con- 

er on it. 

Also the question was raised—when I disqualify myself in a mat- 
ter, normally the senior Commissioner becomes the Acting Chairman. 
Then the question was raised because Lowell Mason who was the 
senior Commissioner had voted adversely to the quantity limit rule 
and had filed a long dissenting opinion that he should not be Acting 
Chairman in charge of the quantity limit rule. 

Mr. Evins. I thought you said that the action was unanimous? 

Mr. Howrey. To seek certiorari was unanimous. I don’t have the 
minutes. My recollection is that—— 

Mr. Evins. Mr. Mason was for seeking certiorari but was against 
the quantity limit rule? 

Mr. Howrey. I believe that is true. Let me just finish. 

Mr. Evins. Let me ask you if this is true. Mr. Layton was excused 
and Sheehy and Mr. Kintner in that respect were to handle the 
case { 

Mr. Howrey. Mr. Layton was not excused. 
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Mr. Evrns. He asked to be excused. 

Mr. Howrey. He stayed on. 7 

Mr. Evrns. In the ultimate he did not participate? } 

Mr. Howrey. That is not right. Mr. Layton continued in the case, 
is that right ? 

Mr. Sureny. Certainly; and he is assisting Department of Justice 
in the preparation of the pleadings that are now pending in the court. 

Mr. Evins. Mr. Layton was most familiar with the case and was 
wrapped up in the case and knew the facts and law in the case, but 
when it came to asking the Department of Justice to seek certiorari he 
did not go. Neither did the Commissioners go. But you and your 
General Counsel went? 

Mr. Howrey. I imagine he prepared the memorandum that was 
filed about 

Mr. Evins. What action was taken? Was formal action taken 
naming Mr. Kintner to handle the case? 

Mr. Howrey. I can’t answer your questions, Mr. Chairman, if you 
don’t let me; if you want to have the facts, I will give them to you. 

Mr. Evins. I want them answered directly. Tell us the Commission 
action. I have asked that several times. 

Mr. Howrey. Then I appointed Judge Gwynne at that time. 

I think that was in the latter part of 1953 or the first part of 1954, 
under my powers of Chairman, I delegated the power of Chairman 
in all rubber matters to Judge Gwynne. 

Mr. Evins. That was after the Department decided not to take it 
up on certiorari ¢ 

Mr. Howrey. That is right, that was afterward. Since that time 
he has been Chairman of the FTC in all matters relating to rubber. 
I have before me a Commission minute, which is headed “Zhe B. F. 
Goodrich Company et al. v. Federal Trade Commission et al. (Quan- 
tity Limit Rule 203-1) .” 

This is dated December 15, 1953: 

It was directed that the matter be programed in the position originally taken 
by the Commission in the most expeditious and effective manner possible under 
the circumstances * * * 

Mr. Evtns. This date again was after the decision of Justice not 
to take it up? 

Mr. Howrey. Oh, yes. 

You are asking me what decision the Commission reached with 
reference to Mr. Layton continuing in the case? 

Mr. Evins. I was asking you aid the decision with respect to the 
Commission in handling this case with Justice and your testimony 
continues to be after the Justice Department decided not to take the 
case up. 

Mr. Howrey. I misunderstand you then. You just asked me what 
we decided 

Mr. Evins. If you will listen to me, you will understand my question. 
Will you tell this committee what action the Federal Trade Commis- 
sion took with respect to handling this case with the Department of 
Justice prior to their decision not to seek certiorari ? 

All of your testimony is after the Department’s decision. 

Mr. Howrey. My whole testimony up to now has been why they 
decided not to seek certiorari. I read the press release. I submitted 
the statement of the Solicitor General. 
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(The document referred to was submitted as Howrey exhibit M, 
and is as follows :) 


Answer to Question (8). 

Re request to file petition for a writ of certiorari in The Goodrich Company et al. 
v. Federal Trade Commission et al. (C. A. D. C. Nos. 11644 throngh 11663, 
F. T. C. file No. 203-1) 


Rosert L. STERN, Esq., 
Acting Solicitor General, 
Department of Justice, Washington, D. C. 

My Dear Mr. Srern: In an opinion dated July 16, 1953, in the above-entitled 
matter, the Court of Appeals for the District of Columbia reversed judgments of 
the District Court of the District of Columbia which dismissed, for lack of juris- 
diction and for failure to state a claim upon which relief could be granted, 20 
complaints filed by tire manufacturers and distributors against the Federal Trade 
Commission and its members. These complaints seek injunctions against, and 
declaratory judgments with respect to, Quantity Limit Rule 208-1 promulgated 
by the Commission pursuant to the quantity-limit proviso of section 2 (a) of the 
Clayton Act, as amended by the Robinson-Patman Act, which rule reads as 
follows: 

“The quantity limit as to replacement rubber tires and tubes made of natural 
or synthetic rubber, for use on motor vehicles as a class of commodity, is twenty 
thousand (20,000) pounds ordered at one time for delivery at one time.” 

Believing that the court of appeals committed serious errors of law, that the 
questions of law involved are of far-reaching and general importance to adminis- 
trative law agencies generally, and that the decision is in conflict with applicable 
decisions of the Supreme Court and will seriously embarrass the Commission and 
impede its work in future cases, the Commission desires to have this decision 
reviewed by the Supreme Court. Accordingly, it requests you to apply for a writ 
of certiorari. 

The courts of appeals held that “some of the plaintiffs have clear standing to 
sue under the doctrine of the Columbia Broadcasting case” (Columbia Broadcast- 
ing System v. United States, 316 U. S. 407, (1942) ), having found that they allege 
in their complaints the “sort of damages which support injunctive relief against 
an administrative regulatory order,” and remanded all of the cases. The conten 
tions of the Commission, which distinguished the Columbia Broadcasting case and 
made applicable other cases, were merely recited in part at the close of the opin- 
ion and then rejected with the statement that “these contentions are unrealistic.” 

The decision first concludes that the rule alone absolutely and unconditionally 
prohibits a seller from charging, and a buyer from paying, less for a greater- 
than-carload quantity of tires than is charged for a carload quantity. After 
quoting the rule and stating that 20,000 pounds are a carload, the court said: 

“Translated somewhat roughly, the order says that no difference in price, based 
upon quantity purchased, will be permitted for a quantity in excess of a carload 
lot.” [Emphasis supplied. ] 

Upon the assumption or implication that plaintiffs allege that they are in vio- 
lation of the rule as interpreted by it, the court next examines the plaintiffs’ 
allegations as to injury. Briefly, such allegations are that “compliance with the 

proposed rule” would seriously disrupt plaintiffs’ businesses through breach of 
contract and otherwise, and that “noncompliance would subject * * * [plaintiffs] 
to treble damage suits.” In accepting these allegations of injury as adequate, 
the court is holding that a violation of the rule alone and without more is a viola- 
tion of the price-discrimination provisions of section 2 of the amended Clayton 
Act, for unless that is true the sanctions of that act, of which treble damages is 
one, could not be imposed for a violation of the rule. 

This is also a holding that because one of the proceedings to enforce the rule 
involved treble damages, plaintiffs did not have adequate statutory remedies. 
The court said that “consequences of noncompliance are not restricted to possible 

Commission action” but include “treble damage suits” as one of the “realistic 
potentialities.”” The court also said that “there are, of course, penalties involved” 
and concluded that “plaintiffs are in substance in about the same situation as 
was Columbia Broadcasting System.” 

The Court erred in holding that the rule alone prohibits lower-than-carload 
prices for greater-than-carload quantities and that the sanction of treble dam- 
ages may be imposed for a violation of the rule alone. It is only the statute, 
as implemented by the rule, that can prohibit such prices, and only when it does 
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is there any sanction involved for charging or paying them. This is because the 
sole function and effect of the rule is to restrict the scope of the defense per- 
mitted under the cost-justification proviso of section 2 (a). The quantity-limit 
proviso, under which the rule was issued, makes this clear. It provides that 
after the Commission fixes and establishes a quantity limit “the foregoing [i. e., 
the cost-justification proviso] shall then not be construed to permit differentials 
based on differences in quantities greater than those so fixed and established.” 
The cost. defense to other than quantity differentials is not affected, and the de- 
fenses available under the other provisos, such as the meeting-competition defense, 
are unimpaired. Moreover, the burden of proving the person charged to be prima 
facie in violation of the statute, including the establishment of probable sub- 
stantial injury to competition, is not affected by the rule. All of the elements 
of such a violation must be alleged and established, and when tue buyer is 
charged, those elements are more numerous than when a seller is charged. The 
Supreme Court on June 8, 1953, in Automatic Canteen Co. v. F. T. C., held that 
the Commission must prove that “the buyer * * *, knowing full well that 
there was little likelihood of a defense for the seller, nevertheless proceeded 
to exert pressure for lower prices” because the buyer “is not liable under section 
2 (f) if the lower prices he induces are either within one of the seller’s de- 
fenses such as the cost justification or not known by him not to be within one 
of those defenses.” 

Because the rule affects only the cost defense as to quantity discounts, it can- 
not possibly have any effect until after the person charged is proved to be in 
violation of the prohibition of the statute with respect to such discounts for it 
is only then that such person is put to his defenses. And the rule need not 
have any effect even then, for defenses other than cost justification are avail- 
able. The rule, of necessity, has its effect only after such other defenses fail 
and cost-justification fails because of the extent to which such defense is limited 
by the rule. 

A rule which is only conditionally applicable, as is Quantity-Limit Rule 203-1, 
is not subject to judicial review prior to the time that it becomes applicable in a 
proceeding to enforce the statute which it implements, for until that time no 
justiciable case or controversy with respect to it can arise (United States v. 
Los Angeles € 8. L. R. Co., 273 U. S. 299 (1927) ; Coffman v. Breeze Corporations, 
Inc., 323 U. S. 316 (1945) ; Hast Ohio Gas Co. v. Federal Power Commission, 115 
F. 2d 385 (C. A. 1940); Cf. Rochester Tel Corp. v. United States, 307 U S. 125 
(1939) ; Columbia Broadcasting System vy. United States, supra). 

The court in the Columbia Broadcasting case rejected this argument for there 
the FCC rule involved provided that in adjudications the Commission would 
revoke the license of any station if, and solely because, it had a contract with a 
network organization like CBS of the kind specified in the regulations. The 
Court held that the applicability of this rule was not dependent upon future 
administrative action, for, with an allegation that the stations had such con- 
tracts with plaintiff (a violation of the rule), an adjudication to apply the rule 
was a “matter of form.” The Court said that “it is the signing of the contracts 
which, by virtue of the regulations alone, has legal consequences” (316 U. S. at 
417) because such regulations “are rules which in proceedings before the Com- 
mission require it to reject and authorize it to cancel licenses on the ground 
specified in the regulations without more” (p. 418). 

From what has been shown above to be the operation and effect of Quantity- 
Limit Rule 203-1, it should be obvious that the signing of a contract, “by virtue 
of the rule alone,” has no legal consequences. The rule does not in proceedings 
before the Commission or before a court require or even permit the imposition 
of treble damages or any other sanction “on the ground specified in the regulation 
without more.” A lower price which cannot be justified under the cost-justifi- 
cation proviso as implemented by the rule is no more unlawful for that reason 
alone than is a lower price which cannot be justified under that proviso unim- 
plemented by the rule. The implemented proviso can have no effect without 
an adjudication bringing into operation the whole complex of section 2 any more 
than can the unimplemented proviso. The reasoning which caused the Court 
in the Columbia Broadcasting case to reject the doctrine of United States v. Los 
Angeles, supra, makes that doctrine applicable here, and not applying it is a 
serious error of law. 

If a rule which is only conditionally applicable, as is Quantity-Limit Rule 
203-1, is subject to judicial review prior to an enformecent proceedings, it is not 
so subject in the absence of allegations in the complaint which, in addition to 
alleging facts showing a violation of the rule, allege facts which remove the 
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conditions precedent to its applicability ; for unless that is done there is present 
no justiciable case or controversy (United Public Workers v. Mitchell, 330 U. S. 
75, 90-91 (1947) ; Alabama State Federation of Labor v. McAdory, 325 U. 8. 450, 
463 (1945) ). 

At most, plaintiffs have alleged a violation of the rule alone as the rule as 
interpreted by the court. They have not alleged that they are prima facie in 
violation of either section 2 (a) or of section 2 (f). Whether sellers or buyers, 
plaintiffs have not alleged that the discriminations involved may substantially 
injure competition. The sellers have not alleged that they have no defense 
other than cost justification and that they cannot fully cost justify because of 
the restriction of the rule. The buyers have not alleged that they received or 
induced the discriminations involved knowing, as they must under the Auto- 
matie Canteen case, supra, that such discriminations are not within one of the 
seller’s defenses. Plainly, in the absence of such allegations, plaintiffs have 
not alleged that the rule applies to them, and for that reason have not presented 
a case or controversy. The holding to the contrary is a serious error of law. 

The holding of the court of appeals that these contentions of the Commission 
are “unrealistic” is a reaffirmation of its holding that the rule alone prohibits 
certain prices and that the sanctions for a violation of the statute may be im- 
posed for a violation of the rule. For if the conditions precedent to the applica- 
bility of the rule are imaginary, then, of course, it is true that a violation of the 
rule is a violation of the statute. But they are not imaginary. They are real. 
As to the reality of the necessity of proving injury to competition, see Minne- 
apolis-Honeywell Reg. Co. v. Federal Trade Commission (191 F. 2d 786 (C. A. 7, 
1951), certiorari dismissed for failure to file timely petition, 73 S. Ct. 245 (1952) ). 
As to the reality of the defense of meeting competition, see Standard Oil Com- 
pany v. Federal Trade Commission (340 U. S. 231 (1951) ). 

Moreover, the conditions precedent to the applicability of the rule are not 
rendered unrealistic by the Commission's findings and statement of basis and pur- 
pose accompanying the rule. As required by the statute, the Commission in the 
rulemaking proceeding found that available purchasers in greater quantities are 
so few as to render the differentials on account thereof injustly discriminatory 
and promotive of monopoly. This finding is with respect to an impersonal mar- 
ket and merely supports the rule which is stated in terms of a commodity. It 
does not in any way relate or make any determination with respect to any par- 
ticular seller or to any particular buyer, and would not, therefore, eliminate the 
necessity of proving adverse competitive effect and other elements of a prima 
facie case before the cost-justification proviso, and hence the rule which merely 
restricts it, would come into operation in an adjudication. True, some of the 
data which was used in the rulemaking proceeding might be introduced as evi- 
dence of competitive effect or for other purposes in an adjudication in which the 
rule might come into operation, but, if so, it would be subject to cross-exami- 
nation and rebuttal. The fact that the findings in the rulemaking proceeding are 
of such a character was a major consideration in determining that the rule- 
making proceeding did not have to conform to the requirements of sections 7 and 
8 of the Administrative Procedure Act but that it could be, as it was, an informal 
proceeding. In addition, it cannot be said that any rulemaking finding was with 
respect to or in any way affects any defense other than cost justification. 

The court of appeals, even if it is otherwise correct, erred in holding that 
plaintiffs do not have adequate statutory remedies because, in addition to admin- 
istrative and judicial injunctive proceedings, “treble damages by competitors or 
others * * * are realistic potentialities” involved in noncompliance with the rule. 

Suits for damages by private persons to enforce an administrative order were 
held in Washington Terminal Oo. v. Boswell (124 F. 2d 285 (C. A. D. C. 1941), 
affirmed, 319 U. S. 732 (1943)), to furnish an adequate statutory remedy, re- 
lying (p. 245) upon Federal Trade Commission v. Claire Furnace Co., 274 U. 8. 
160 (1927), and Maynard Coal Co. v. Federal Trade Commission (22 F. 24 87% 
(C. A. D. ©. 1927)), which held that suits by the Government to recover civil 
penalties of $100 a day were an adequate statutory remedy to test the validity 
of a Commission order requiring the filing of reports. 

The court of appeals appears to have ignored these cases because of an alle- 
gation that the extent of the damages “cannot be forecast,” apparently inferring 
that this, rather than meaning that the damages were wholly speculative, meant 
that the amount of the damages would be so great as to threaten destrucion of 
plaintiffs’ business. Such must have been the case, for the court, after stating 
that “there are, of course, penalties involved,” held that “Plaintiffs are in sub- 
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stance in about the same situation as was Columbia Broadcasting Co.” In the 
Columbia Broadcasting case, violation of the rule meant certain and immediate 
license revocation which would result in complete destruction of the business. 
Such a death sentence was obviously, as the Court said (316 U. 8S. at 418), “a 
penalty and sanction for non-compliance far more drastic than * * * fines.” 

United States v. Morton Salt Co. (338 U. S. 632, 654 (1950) ), suggests that 
treble damage suits might be an inadequate remedy only if the Commission, as 
a matter of policy, permitted treble damages to accumulate in ruinous amounts 
while avoiding a test of the rule in cease and desist proceedings. That case was 
a suit to recover the same civil penalty of $100 a day as was involved in the 
Clair Furnace case. Defendant contended that refusal of the courts to review 
Federal Trade Commission report orders until suit was brought for the penalty 
permitted the Commission to exercise arbitrary power because the “Govern- 
ment * * * may delay such action while ruinous penalties accumulate and de- 
fendant runs the risk that his defenses will not be sustained.” The Court, in 
disposing of this contention, said: 

“However, we are not prepared to say that courts would be powerless if * * * 
the Government pursues a policy of accumulating penalties while avoiding a 
judicial test by refusing to bring action to recover them. Since we do not think 
that this record presents the question, we do not undertake to determine whether 
the declaratory judgement act, the Administrative Procedure Act, or general 
equitable powers of the courts would afford a remedy * * *” (Cf. Oklahoma 
Operating Co, v. Love, 352 U. 8. 331). 

Giving full weight to this language, plaintiffs have an adequate remedy in 
treble damage suits until they allege, as they have not done and cannot do, that 
the Commission has pursued a policy of avoiding a cease-and-desist proceeding 
in which the rule may be applied with the result that ruinous damages are ac- 
. cumulating. There is no reason to believe that the Commission will not take 

prompt action if, after the rule is in effect, it has reason to believe that plaintiffs 
are in violation of the statute as implemented by the rule. Any delay in getting 
any case to the courts would be in direct proportion to the extent to which 
plaintiffs as respondents exhausted their realistic rights to bring into operation 

the whole complex of the statute, which the court has erroneously said are 
unrealistic. 

Finally, the court of appeals, even if it is otherwise correct, erred in remand- 
ing all of the 20 cases for trial after having found only that “some of the 
plaintiffs have clear standing to sue.” This compounds the confusion involved 
in the court’s statement made after reviewing the allegations of the complaints 
that “some of the above-described allegations” were sufficient. The difficulties 
that would be involved in a trial under such circumstances are obvious. 

The Commission firmly believes that the court’s erroneous decision results in 
an untimely review of Quantity-Limit Rule 203-1 for reasons which will seri- 
ously embarrass the Commission in its application of section 2 of the amended 
Clayton Act. The Commission does not subscribe to the view that, in an adjudi- 
cation in which the rule may be applied, the burden of establishing a prima 
facie case or the availability of defenses other than cost justification are unreal- 
istic or imaginary just as it does not subscribe to the view that such is the 
case in adjudications in which no quantity-limit rule can be involved. The 
only difference is that the cost defense is narrower in the one proceeding than 
it is in the other. 

There are, however, from‘the broader point of view of effect upon adminis- 
trative law agencies generally, and upon rulemaking in particular, the important 
considerations of principle which emphasize the desirability of Supreme Court 
review. In allowing access to the courts to review a rule, conditionally appli- 
cable as is Quantity-Limit Rule 203-1, prior to its application or in doing so 
without requiring in complaints appropriate averments which eliminate those 
conditions so as to make it applicable, the court of appeals has made a sharp 
departure from long-accepted principles of judicial review, especially those with 
respect to a case or controversy. The holding that an enforcement suit involv- 
ing civil penalties or damages is an inadequate statutory remedy so as to confer 
jurisdiction for extrastatutory review also oversteps established boundaries. 
In this connection, reference is made to the Attorney General’s Manual on the 
Administrative Procedure Act, 1947 (pp. 102-108), where the matter of direct 
court review of rules in the abstract is discussed. 

Transmitted herewith are copies of the opinion of the court of appeals, the 
record and briefs in that court, and a pamphlet entitled “Reprint From Cnited 
States Statutes, Code of Federal Regulations and Federal Register of Materials 
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Relating to Federal Trade Commission Quantity-Limit Rule 203-1.” Also en- 
closed is a file containing the memoranda in support of and in opposition to 
the motion to dismiss in the district court. In these memorandums and briefs 
will be found detailed coverage of the points which are only sketched in this 
letter. 

The Commission sincerely believes that an application for a writ of certiorari 
should be filed herein and hopes that the considerations outlined above upon which 
that belief is based will also appeal to you as being meritorious. 

By direction of the Commission, Commissioners Howrey and Mason not partic- 
ipating. 

Very truly yours, 
ALEx. AKERMAN, Jr., Secretary. 


SEPTEMBER 3, 1953. 


Re Request to file petition for a writ of certiorari in The Goodrich Company, et al. 
v. Federal Trade Commission, et al. (C. A. D. C. Nos. 11644 through 11663, 
F. T. C. File No. 203-1) 

Rosert L. STERN, Esq., 

Acting Solicitor General, Department of Justice, 
Washington, D.C. 

My Dear Mr. STERN: Reference is made to the letter from the Federal Trade 
Commission dated August 26, 1953, and particularly to the last paragraph thereof 
which reads as follows: “By direction of the Commission, Commissioners Howrey 
and Mason not participating.” 

In order to clear up any misunderstanding or ambiguities which may exist, 
Chairman Howrey has requested me to advise that he did not participate in 
this matter because he represented one of the plaintiffs before he became a 
member of the Commission. 

Commissioner Mason advises that he is forwarding to you a letter presenting 
his views in the matter. 


Very truly yours, 
ALEx AKERMAN, Jr., Secretary. 


[For immediate release, September 30, 1953] 
DEPARTMENT OF JUSTICE 


Acting Solicitor General Robert L. Stern announced today that he had decided 
not to request the Supreme Court to review the decision of the Court of Appeals 
for the District of Columbia holding that the Federal Trade Commission’s quan- 
tity discount rule relating to sale of replacement tires and tubes was reviewable 
in the district court. The Commission had recommended that a petition for 
certiorari be filed. 

The Commission’s rule prohibits any discount by reason of sale of tires or 
tubes in a quantity in excess of one carload. When the rule was attacked by 
various tire companies, the district court held that the proceeding was premature 
and refused to go into the merits of the rule. The court of appeals, in reversing, 
held that the order was now reviewable, and remanded the case to the district 
court for consideration of the merits. 

The preliminary procedural issue which a petition for certiorari would present 
did not, in the view of the Acting Solicitor General, meet the Department’s 
criteria for seeking Supreme Court review. His decision not to apply for 
certiorari means that the case will now go back to the district court for determina- 
tion of the validity of the rule. 


OFFICE OF THE SoLicITror GENERAL, 
Washington, D. C., December 7, 1958. 


Re B. F. Goodrich Rubber Co. v. Federal Trade Commission 


JosEePH E. SHEEHY, 
Director, Bureau of Antimonopoly, 
Federal Trade Commission, Washington, D. C. 


Dear Mr. SHEEHY: Enclosed is the portion of the Antitrust Division’s recom- 
mendation to me which sets forth the principal reasons underlying this Depart- 
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ment’s decision not to petition for certiorari in the Goodrich case. The only other 
pertinent factor, to my mind, was the Supreme Court’s general (though not in- 


variable) policy against taking certiorari while a case was at an interlocutory 
stage. 


After you have read the enclosed, you might telephone me and advise as to 
whether you still desire to confer about the matter. 
Sincerely yours, 
Rosert L. STERN, 
Acting Solicitor General. 

Mr. Evins. We are seeking information before the release. 

Mr. Howrey. I have given you the whole thing. 

The Commission voted to ask the Department of Justice to file an 
application for certiorari. They sent a memorandum over to the 
Department of Justice and the Solicitor General refused to do so. He 
issued a press release and indicated why he refused to do so. 

Mr. Evins. Let me summarize this. You have told us 2 or 3 times 
about your action after the Department refused to take certiorari. 

Mr. Howrey. I told you this before and I have given you the minut- 
est details of everything that has happened. 

Mr. Evins. No other action was taken except you and Mr. Kintner 
talked to the Solicitor General. 

Mr. Howrey. That was before they had denied it. 

Mr. Evins. That is right. 

Did the Commission take any action by formal minute or otherwise 
with respect to Mr. Kintner or other members of the staff handling 
the case with the Department of Justice prior to the time they refused 
to take certiorari ? 

Mr. Howrey. No; because there would be no occasion to, As soon 
as they decided not to take certiorari the mandate of the court of 
appeals became effective. The case was remanded to the district court 
for trial and at that time the Commission took this action. 

Mr. Evins. So there was not any official action on the matter until 
after the Department refused to take certiorari 

Mr. Howrey. The case was not in a posture where you could take 
action. 

Mr. Evins. But unofficially you and Mr. Kintner went over and 
talked with him? 

Mr. Howrey. You can’t put those words in my mouth. 

Mr. Evins. You voluntarily testified yesterday that you went over 
and you testified this morning to that effect. 

Mr. Howrey. I testified this morning about that. I want to answer 
the question you asked me. 

Mr. Evins. You have answered my question. What else do you 
have? 

Mr. Howrey. I would like to add this explanation. This is a minute 
dated December 15, 1953, which I will submit for record with a head- 
ing “The B. F. Goodrich Company et al. v. The Federal Trade Com- 
mission et al. (Quantity Limit Rule 203-1).” 


It was directed that the matter be progressed in the position originally taken 
by the Commission in the most expeditious and effective manner possible under 
the circumstances, with instructions to the General Counsel, the Director of 
the Bureau of Antimonopoly, and Attorney Layton, whenever necessary, to con- 
fer with the United States attorney and the Department of Justice in the matter 
of the progress of the case and report to the Commission. The papers are 


transmitted to the Division of General Services (Legal and Administrative 
Records Branch). 


80630—56—pt. 1——9 
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(The document referred to was submitted as Howrey exhibit N, and 
is as follows :) 
ExnHisir N 

DECEMBER 15, 1953. 


Memorandum for General Counsel, Director, Bureau of Antimonopoly, Attorney 
Philip R. Layton, Attorney L. E. Creel, Jr., Records Management Officer. 













COMPANY, ET AL. v FEDERAL TRADE COMMISSION, ET AL. 
(QUANTITY-LimMit RULE 203-1) 


Goopricnh 








Tas BRB. 
It was directed that the matter be progressed in the position originally taken 
by the Commission in the most expeditious and effective manner possible under 
the circumstances, with instructions to the General Counsel, the Director of the 
Bureau of Antimonopoly, and Attorney Layton, whenever necessary, to confer 
with the United States attorney and the Department of Justice in the matter of 
the progress of the case and report to the Commission. 

The papers are transmitted to the Division of General Services (Legal and 


Administrative Records Branch). 

By direction of the Commission : 
ALeEx AKERMAN, Jr., Secretary. 

Mr. Evins. What is the date of that action? 

Mr. Howrey. December 15, 1953. 

Mr. Evins. Again after the certiorari question was decided ? 

Mr. Howrey. You don’t try a case before any court until after the 
period for filing certiorari is passed and the mandate of the court of 
appeals becomes effective. If you can tell me how that can be done, 
I would like to know because it would help me when I go back to the 
private practice of law. 

Mr. Evins. Do you want to voluntarily tell the committee when 
that might be? 

Mr. Howry. If I go through many more hearings like this, it will 
be pretty darn quick. 

Mr. Evins. Now, Mr. Chairman, if your statement is completed, I 
have a few questions I would like to direct to you. If you have com- 
pleted your statement—this committee wants to be fair. We want 
to give you an opportunity to be heard. You have consumed most of 
the time this morning. If you have completed your statement, I want 
to ask you a few questions. 

Mr. Howrey. I have completed my affirmative statement on that 
issue. 

Mr. Evrns. Mr. Howrey, you have admitted and the report shows 
that you became Chairman of the Commission on April 1, 1953. 
Prior to that time you represented the Firestone Tire & Rubber Co. in 
proceedings before the FTC and other Government agencies. In that 
respect is it a fact that Mr. Harvey Firestone is chairman of the board 
of this corporation ? 

Mr. Howrey. I believe he was. I think he still is. His father 
founded the company. 

Mr. Evins. How long had you represented the Firestone Co. ? 

Mr. Howrey. My law firm that I was first associated with and then 
became a partner first represented the Firestone Tire & Rubber Co., 
back, I think in 1929 or 1930. My then senior partner, Everett 
Sanders, had played basketball at the University of Indiana with B. 
M. Robinson of the Firestone Tire & Rubber Co. and through that rela- 
tionship in college, they began representing each other and my firm, 
to answer your question, would have represented them from at least 
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1930 to whenever I left and as far as I know they are still representing 
them—25 years. 
Mr. Evins. You are not compelled to answer this question if you do 
not care todo so. If you want to give this committee a statement as to 
the fee that you might receive in this quantity-limit case from the Fire- 
stone Co. 

Mr. Howrey. I can’t give you that but our arrangement with the 
Firestone Tire & Rubber Co. all the time I was with it, at least all the 
time since I became a partner of the firm was on a per diem basis. 

We did a great deal of work for them and I think we usually charged 
$150 per day for a 6-hour day. 

Mr. Evins. Were you also retained on an annual basis? 

Mr. Howrey. No; we had no retainership at all. 

It was strictly a per diem arrangement. That is times past. What 
they are doing now I have not any idea. I have had no connection in 
any shape or form with my law firm since 

Mr. Evins. To become Chairman of the Commission you would 
have to have friends at the White House. You are a friend of Mr. 
Charles Willis at the White House? 

Mr. Howrey. Yes. I had never met him until after I became Chair- 
man of the Federal Trade Commission. 

_ Mz. Evins. You had never met him until after you became Chair- 
man 


Mr. Howrey. No, sir. I might: say I have great admiration for 
everyone at the White House. 


Mr. Evins. You know Mr. Willis as a son-in-law of Mr. Harvey 
Firestone ? 


Mr. Howrey. Yes; I understand that they were on the Eisenhower 
train together. 

Mr. Eviys. Do you understand also that Mr. Willis was the Ad- 
ministrative Assistant to the President in charge of patronage matters 
at the White House? 


aig Te He was assistant to the Assistant to the President, 
I think. 

Mr. Evins. Do you know exactly his relative position then ? 

Mr. Howrey. I knew his title. 

Mr. Evins. Isn’t it a fact that in his assignment there since you 
know it so well, he was given authority to deal with Government agen- 
cies in finding patronage for the White House? 

Mr. Howrey. I would say primarily for Congressmen and Senators. 

Mr. Evins. We all like to be elucidated on those matters. 

Mr. Howrey. Most all of the recommendations that came to me 
through Mr. Willis or anybody else were from Senators and Con- 
gressmen. I considered it legal for Senators and Congressmen to 
recommend people for positions in the Government. 

Mr. Evrns. Did Mr. Murchison, your assistant, have communica- 
tions with Mr. Willis at the White House when he had that position 
there prior to his recent resignation ? 

Mr. Howrey. I don’t know. I suspect he had communications with 
him. It was customary for the personnel officer to send us recom- 
mendations of lawyers who were looking for jobs. But as I say it 
was almost always that “Senator so and so, or Congressman so and 
so has recommended this man. He sent this brochure in here. Will 
you look it over?” And maybe he talked to him or something. 
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Mr. Evins. There was extensive communication between your office 
and the White House? 

Mr. Howrey. I wouldn’t say extensive. 

Mr. Evins. Numerous we will say. Is that the word? 

‘ lari Howrey. A very small number of communications but cer- 
ainly—— 

Mr. Evins. I want to ask you to state whether Mr. Willis during 
the course of these communications requested that changes be made 
in the staff of the Commission of which you were chairman ? 

r Mr. Howrey. No, sir; he never at any time made any such sugges- 
ions. 

Mr. Evins. He made no patronage requests? 

Mr. Howrey. He sent me names every once in a while. Perhaps 
there is an exception, but it was always on behalf of a Senator or Con- 
gressman and sometimes Democratic Senators and Congressmen. 

Mr. Evins. Many favors were requested by Mr. Willis of you. 

Mr. Howrey. No, none. 

Mr. Evtns. Not personal favors but patronage favors? 

Mr. Howrey. No, sir. Gentlemen, I want to tell you that the White 
House leans over backward in at least my case in patronage matters. 
They say, here are some names. If they are qualified and you have 
vacancies we hope you will consider them but you are the judge. If 
they are not qualified we don’t want you to pay any attention. 

Mr. Evins. Is Mr. Willis at the White House who made these re- 
quests, in any way connected with any rubber companies ? 

Mr. Howrey. I don’t believe so. This is all hearsay. I think he had 
a business of his own in New York in connection with a servicing, some 
sort of a filling station for 

Mr. Evins. Handling tires and batteries? 

Mr. Howrey. For the airlines. I don’t think he had any connec- 
tion—this guilt by association here—of course it is not guilt by asso- 
ciation, it is honor by association which you are bringing out. 

Mr. Evins. Mr. Howrey, will you give us the name again of your 
law firm ? 

Mr. Howrey. My law firm, when I went with it—may I give it to 
you as it was first? It was first Good, Childs, Bobb and Westcott. It 

was a Chicago and Washington firm. I went with it in February 1929. 
James W. Good served as chairman of the House Appropriations 
Committee for a great many years. He was the senior partner from 
Cedar Rapids, Iowa. I come from Waterloo, Iowa, and that is how I 
came to the firm. 
Mr. Evins. Now, this firm—— 
Mr. Howrey. It changed its name a little later when Mr. Good be- 


came Secretary of War under President Hoover. Everett Sanders 
took his place. He had been secretary to President Coolidge, and it 
became Sanders, Childs, Bobb & Westcott. 

In 1937, when I became a partner, we separated the Chicago and 
Washington firms, and it became Sanders, Gravelle, Whitlock & 
Howrey, and when I retired from the firm to take my present. job, 
my name was dropped from the firm. 

Mr. Evins. Sanders, Gravelle, Whitlock & Howrey; that was the 
last name of the firm when you left it; isthat right? 

Mr. Howrey. Thatis right. 
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But as I left, I resigned from the firm and my name was dropped 

from the firm. 

Mr. Evins. Now, Mr. Whitlock, was he GOP chairman in charge 

of the National Committee prior to Mr. Len Hall taking over as Chair- 
man? Isthat the fact? 

Mr. Howrey. No; he was not. 

Mr. Evins. What were the facts of Mr. Whitlock’s 

Mr. Howrey. Mr. Whitlock, during the 1952 campaign, was asso- 
ciated with the Republican National Commnittes, and my recollection 
is that his title—I do not think he had a title, but I think his job was 
head of the train, head of the Eisenhower train. He made, I think, the 
arrangements for stops, and so forth. 5 

Mr. Evins. Mr. Whitlock was in charge of the Eisenhower train, 
and also the GOP committee on patronage matters until Mr. Len Hall 
took over, and Mr. Willis—— “ 

Mr. Howrey. I am sure that you are not accurate in the latter state- 
ment. He was associated with the committee, but he was never director 
of it. I think he was one time, perhaps, acting executive director, but 
he was never made executive director. ‘ 

Mr. Evrns. Now, didn’t Mr. Willis issue from the White House the 
order to freeze higher classification jobs until the Republican National 
Committee had screened the jobs? 

Mr. Howrey. I read in the newspaper columns that he had. 

Mr. Evins. Now, is Mr. Whitlock practicing before the Commission 
at this time? 

Mr. Howrey. I cannot answer that directly. My old law firm is, 
but normally, at least when I was there, Mr. Whitlock did not handle 
Federal trade and antitrust matters. Whether he has since, I do not 
know. 

Mr. Evins. What is the name of the law firm at the present time? 
Mr. Sanders has passed on ? 

Mr. Howrey. Well, his name isstill carried. It is Sanders, Gravelle, 
Whitlock and Markey. 

Mr. Evrns. You are alive and your name is not carried, but Mr. 
Sanders has passed on and his name is continued, is it not? 

Mr. Howrey. Well, I would like to have left my name in the firm 
because it was an organization I had been with for 25 years, but 
knowing that I might have to appear before some congressional com- 

mittee and be asked about my personal affairs, I decided I would drop 
the name from the firm. And I so requested. 

Mr. Evins. Now, from Mr. Willis’ request, is it not a fact that he 
asked you to appoint persons whose names he recommended to you, and 
that you did in fact appoint them to key positions on the staff of the 
Commission ¢ 

Mr. Howrey. That question is a little too general. I would say that 
all the recommendations that came from the White House—and, as I 
say, the White House was always, I think, invariably, a conduit for 
Congressmen and Senators who made recommendations—and we cer- 
a considered them, and undoubtedly we have appointed some of 

em. 

Mr. Evrns. The system at the present time is that whereas the 
Federal Trade Commission used to be an arm of the Con . NOW 


it has become a strong arm of the White House, and you, of necessity, 
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have to go through the White House to reach the Federal Trade Com- 
mission under this changed system ? 

Mr. Howrey. I suppose, Mr. Chairman, the best answer I can make 
to that is to say that things certainly have not changed, and I should 
like to submit for the record, if you want it, the recommendations we 
have here. 

We found in the files a list of the people prepared by Mr. Kelley, I 
assume. Itis dated June 20, 1939, and we have-—— 

Mr. Evrns. Mr. Kelley came out in the testimony yesterday. He is 
the former, retired General Counsel of the Commission. 

Mr. Howrey. Yes. 

Just let me finish this, if I may. It lists the attorneys on the Chief 
Counsel’s staff. It lists them by name. It lists the date they were 
appointed and their congressional sponsors, and I have gone over it, 
and I cannot find a Republican here, although I see Senator Cummings 
made one recommendation, but if you want to put this in the record, 
vou will find that the members of the Chief Counsel’s staff of the 
Federal Trade Commission under Mr. Kelley were all recommended 
by Congressmen and Senators and were, I think, with one or two 
exceptions, Democratic Congressmen and Senators. 

Mr. Evins. I am afraid, Mr. Chairman, that the committee would 
not receive that for the record unless you also submitted the names of 
those whom you recommended replacing them. 

Mr. Howrey. I also have in my hand a list of congressional spon- 
sors for Mr. MacIntyre when he came with the Federal Trade Com- 
mission, which I would be glad to send up for your examination. 
These is 1, 2, 3-—— 

Mr. Evins. I am sure that Mr. MacIntyre had very good endorse- 
ments. 

Mr. Howrey (continuing). 4, 5, 6 recommendations 

Mr. Evins. I understand that you gave him an excellent endorse- 
ment when he left the Commission and we shall receive and consider 
that along with the others. 

Mr. Howrey (continuing). From the political leaders, and I think 
that Senators and Congressmen have the right and should recommend 
people. 

Mr. Evins. Now, it is not a fact, Mr. Howrey, that 

Mr. Howrey. You do not want these in the record ? 

Mr. Evins. Yes: we would be glad to examine them and receive 
them. 

Mr. Howrey. Fine. I will submit them for the record. 

(The documents referred to are as follows:) 


UnttTen STATES SENATE, 
COMMITTEE ON FINANCE, 


Washington, D. C., March 5, 1930. 
Hon. G. 8S. FERGUSON, 


Chairman, Federal Trade Commission, 
Washington, D. C. 


My Dear Mr. Fercuson: Mr. Everette MacIntyre, formerly of Burlington and 
Greensboro, N. C., has made application to your Commission for a position as 
attorney. I take great pleasure in endorsing Mr. MacIntyre and expressing the 
hope that the Commission may give his application favorable consideration, Mr. 
MacIntyre is a graduate of the University of North Carolina, a graduate of the 
Law School of the George Washington University, a member of the bar of North 
Carolina and of the District of Columbia and in addition has pursued extensive 











FEDERAL REGULATORY COMMISSIONS AND AGENCIES 129 









studies in economics, marketing and trade leading to a degree of Master of Arts. 
I feel sure if he should be appointed to this position he would perform his duties 
in a most satisfactory and efficient manner. 
With assurances of my high esteem, I am 

Cordially yours, 







PF. M. StImMons. 








UNItrep Srates SENATE, 
COMMITTEE ON APPROPRIATIONS, 
January 8, 1930. 





Hon. G. S. Fereuson, Jr. 
Federal Trade Commissioner, 
Washington, D. C. 


My Dear Mr. Ferouson: This will introduce to you Mr. Everette MacIntyre, 
formerly of Greensboro, but at present living in this city. 

Mr. MacIntyre is a graduate of the University of North Carolina and also a 
graduate of George Washington University. He is making application to your 
Commission for appointment as special investigator in connection with the cot- 
tonseed and peanut oil markets of the South, for which he feels he is peculiarly 
fitted by way of his knowledge in this line. He will explain in more detail when 
he sees you. 

I will thank you to grant him an audience and hope that you may be able to 
aid him in securing an appointment. 

Very truly yours, 















Lee S. OVERMAN. 








CONGRESS OF THE UNITED STATES, 
° House OF REPRESENTATIVES, 


Washington, D. C., January 5, 1930. 





Mr. GARLAND FERGUSON, 
Chairman, Federal Trade Commission, 
Washington, D. C. 


My Dear Mr. Ferauson: This letter will introduce Mr. Everette MacIntyre, 
of Greensboro, N. C. Mr. MacIntyre has made application for appointment to a 
temporary position as attorney in the Federal Trade Commission. It affords me 
pleasure to recommend him and I trust he will receive an appointment. 

With kind regards, I am, 

Sincerely yours, 











Cuas. M. STEDMAN. 








CONGRESS OF THE UNITED STATEs, 
House OF REPRESENTATIVES, 
Washington D. C., March 18, 1930. 





Hon. G. 8S. Ferauson, Jr., 
Chairman, Federal Trade Commission, 
Washington, D. C. 

My Dear Mr. Fereuson: I trust that you will not think me too persistent in 
again referring to the application of Mr. Everette MacIntyre for a position in 
the Examiners Division of the Federal Trade Commission. He is personally such 
a splendid young fellow and it seems to us so excellently qualified for this work, 
that we are again hoping for your favorable consideration. 

With kind regards in which my father joins, 

Sincerely, 









KATHERINE PALMER. 









HowusE OF REPRESENTATIVES, 


Washington, D. C., January 9, 1930. 
Mr. GARLAND §. Ferauson, Jr., 


Federal Trade Commissioner, 
Washington, D. C. 
Dear Mr. Ferauson: I write you in the interest of Mr. Everette MacIntyre, 
formerly of Greensboro, N. C., who has made application to your Commission 





























130 FEDERAL REGULATORY COMMISSIONS AND AGENCIES 


for appointment as special investigators in connection with the cottonseed- and 
peanut-oil markets of the South. 

Mr. MacIntyre is a graduate of the University of North Carolina and also a 
graduate of George Washington University. He is a member of the North Caro- 
lina bar and has been admitted to practice before the United States courts. 

I understand that Mr. MacIntyre is well equipped for the appointment he de- 
sires and I shall appreciate anything you may be able to do for him. 

With every good wish for you during the year, I am 

Cordially yours, 


Wma. C. HAMMER. 


CONGRESS OF THE UNITED STATES, 
Jornt COMMITTEE ON INTERNAL REVENUE TAXATION, 


Washington, January 8, 1929. 
The FEDERAL TRADE COMMISSION, 


Washington, D. C. 


GENTLEMEN : I have known Mr. Everette MacIntyre for several years. Forced 
out of high school on account of illness, he was handicapped with a late start. 
Nevertheless, while defraying his own expenses, he graduated from high school 
and from the University of North Carolina, as well as from the George Wash- 
ington University Law School in the minimum of time, and with a very good 
scholarship record. In his undergraduate years and since, he has displayed a 
deep interest in economics, which he chose as his major in the university. 
While studying law in George Washington University he managed to continue 
some study of economics in the graduate school. At 28 he has been for 
some time a member of the North Carolina bar, has given himself a wide liberal 
education, and acquired valuable business experience, in which he has been 
successful. 

What has impressed me most about him has been his rare energy, his definite- 
ness of objective, his loyalty to that objective, and his ability to accomplish 
what he set out to do, in the face of unusual handicaps. It is because of these 
very qualities, taken together with his wide information, legal training, and 
business experience, that I believe he would render valuable service in the 
position for which he is applying. 

Very truly yours, 
Bryant C. Brown, Secretary. 


FEDERAL TRADE COMMISSION, 


Washington, D. C., February 15, 1955. 
ISVERETTE Mac INTYRE, Esa., 


Arlington, Va. 

Dear Mac: Your resignation dated February 14 is accepted with sincere re- 
gret. As I told you in our several conferences, you have contributed a great 
deal to the success of the Federal Trade Commission. Your industry, skill, 
learning, ability, and willingness to work day and night will be sorely missed. 

I have known you during most of the 25 years that you served on the staff 
of the Commission and I feel you have done as much as any other single person 
to promote and sustain the work of the Commission. 

With kind personal regards, I am, 

Epwarp F. Howrey, Chairman. 


Mr. Evins. You will submit to the committee the lists of the names 
of persons you appointed to key positions after replacing this list of 
eight pages yesterday who were dismissed ? 

Mr. Howrey. That is already in the record. 

Mr. Evins. We will give consideration to them, yes. 

Mr. Howrey. If. you are not going to put them in, I would like to 
keep them, because they are interesting documents. 

Mr. Evins. If you want them in, we will put them all in, Mr. Chair- 
man. 

Now, Mr. Chairman, is it not a fact that when you did not have 
money at the Federal Trade Commission to keep personnel that was 
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already on the staff and you did make appointments of persons sug- 
gested by Mr. Willis, it became necessary for you to separate stati 
members already holding positions ? 

Mr. Howrey. Well, we testified yesterday that we had a reduction 
in force. We have separated 2 or 3 people for cause, but I do not 
think, outside of the separations for cause and the reduction in force, 
that we have let anyone go. I can check that. Resignations and 
retirements 

Mr. Evrns. I believe the correct answer is that what Mr. Willis 
requested brought about changes in the personnel of the staff of the 
Commission ; is that not correct ? 

Mr. Howrey. As I have said several times, that is your testimony, 
not mine. 


Mr. Evins. Who handled clearance for these matters? Mr. 
Murchison ? 

Mr. Howrey. I was in complete charge of all personnel, and I 
noticed sereval times during the hearings you said I have exercised 
my prerogative. I was under a mandatory duty to be head of per- 
sonnel as a result of the act of Congress and the Reorganization Act 
thereunder. 

Mr. Evins. Now, Mr. Howrey, concerning a few cases, yesterday 
our colleague, Mr. Multer, made inquiry about a case in which the 
respondent had admitted guilt, admitted all of the facts, and was 
ready to accept a consent order.- You stated you had no recollection 
of the case. 

Now I ask you, doesn’t the situation described by Congressman 
Multer fit the circumstances of the Beltone Hearing Aid case? 
Doesn’t this company 

Mr. Howrey. Well, the case that he was talking about, I think, was 
the Marine Tobacco case involving the sale of cigarettes to shipping 
companies, and Mr. Sheehy has checked on that case and is either 
ready to testify fully about it or, if you want me to, I will be glad to 
read the letter that we sent to this committee—— 

Mr. Evins. Just tell this committee whether or not the case is now 
pending with the Commission. That is all we want. 

Mr. Howrey. If you will let me read the letter that we filed with 
this committee, in 1954, which outlines it in full, and it does not sup- 
port Mr. Multer’s characterization of the case, we will be glad to do it. 

Mr. Evins. I would just like to know if the case is still pending 
with the Commission. Will you tell this committee? Here is a con- 
cern that was willing to accept 

Mr. Howrey. I do not think that is a correct characterization of it. 
If you want the correct characterization, I have it in a letter addressed 
to this committee dated September 28, 1954. 

Mr. Evrns. The committee will receive the letter for the record. It 
is too lengthy for the chairman to read at this time. 

Mr. Howrey. I do think I am correct, am I not, Mr. Sheehy, in say- 
ing that this clearly does not support Mr. Multer’s characterization of 
the case? 

Mr. Sureny. There was a consent order taken, but it is explained 
fully in that letter to the committee as to precisely what happened at 
both stages of that case before the hearing examiner. 

Tn that case, the complaint was dismissed. 
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Mr. Howrey. You see, the objection that I have—I suppose I should 
not have objections—but statements are made, I am sure quite inad- 
vertently, from the bench about a matter, and then we do not have 
an opportunity to correct those statements. 

Mr. Evins. Mr. Chairman 

Mr. Howrey. If you would let me read this, it would correct it. 
But if not, I will leave 1i for the record. 

Mr. McCutxiocn. Mr. Chairman, how long is the letter ? 

Mr. Howrey. It is a 5-page letter addressed to Mr. Carl E. Davis, 
staff director, Select Committee on Small Business, Washington, 
D. C., dated September 28, 1954. 

Mr. Evins. The letter may be received for the record, Mr. Chair- 
man. 

(The letter referred to will be found in the appendix.) 

Now, Mr. Chairman, what has been 

Mr. Howrey. I hope you will have an opportunity to read it. 

Mr. Evins. What has been the disposition of the y Poiginde Can- 
teen case? Is that closed or pending? 

Mr. Howrey. Well, that again is one of my former clients, and I 
have disqualified myself in every form in that case. I would suggest 
you ask Commissioner Secrest, who is the Commissioner in charge of 
the case. He is present in the room, 

Mr. Evins. Commissioner, would you tell us whether this case is 
pending or closed ? 

Mr. Secrest. That case is now under investigation to see if the 
practices which were originally found to be against the Commis- 
sion’s laws are still being continued. If they are, I assume that—— 

Mr. Evins. Has the case been closed at one time and now reopened ¢ 

Mr. Secrest. The case was closed—that case was assigned to me— 
it was a 14-year-old case. The evidence had gone back to practices 
that were ancient. There was not one member on this Commission 
today who had anything to do with them, and we closed the old file 
and ordered a new investigation. 

Chairman Howrey did not participate, and that investigation is now 
under way. I assume if it shows the same practices, once a complaint 
was ordered on those grounds, that the same thing would be ordered 
again. 

Mr. Evins. Mr. Chairman, what is the status of Ludens, Inc. ? 

Mr. Howrey. Could I add that it was closed by the United States 
Supreme Court in a decision dated December 1953, and I argued the 
case before the Supreme Court before I became a Government official. 

Mr. Evins. You opposed the philosophy of the Commission in that 
case, then and today ¢ 

Mr. Howrey. As an advocate I represented the viewpoint of my 
client, and the Supreme Court in a, I think it was, either 7-to-2 or 
6-to-2 decision agreed with me, the opinion being written by Mr. Jus- 
tice Frankfurter. 

Mr. Evins. Mr. Chairman, would you tell this committee the status 
of Ludens, Inc. ? 

Mr. Howrey. You mean Ludens? 

Mr. Evins. Well, however you pronounce it. 

Mr. Howrey. I am not sure I represented them. Are you taking 
up all my old clients? I do not remembor Ludens. 

Mr. Evins. I have 4 or 5 cases, Mr. Chairman. 
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Mr. Howrey. Is it Ludens, the cough-drop people ? 

Mr. Evtns. I am asking you what is the status of that case; yes, sir. 
Has it been closed or is it pending ? 

Mr. Howrey. That was closed years ago when I was practicing law. 

Mr. Evins. All right, Mr. Chairman. We will move on 

Mr. Howrey. We represented. 

Mr. Evins. What is the status of the Washburn Candy Corp.? Can 
you tell the committee this ¢ 

Mr. Howrey. Well, that was another one of my clients. That was 
the same type of case as Ludens. They were a candy manufacturer. 

Mr. Evins. Is that case closed or pending before the Commission ¢ 

Mr. Howrey. You are going back a long time, Mr. Chairman. It 
is certainly closed. When, I do not know. But it was long before. It 
was closed by a Democratic administration under a Democratic chair- 
man. 

Mr. Evins. Can you tell this committe about the Kimbell Candy 
Corp. ¢ 

Mr. Howrey. These cases were all closed when Senator Mead was 
Chairman of the Commission, and the majority were appointed by 
either President Truman or President Roosevelt. 

Mr. Evins. Now, Mr. Chairman, could you tell this committee, ac- 
cording to the investigation of the Firestone Tire & Rubber Co. by 
the Federal Trade Commission, in tires, batteries, and accessories, 
the situation which you stated is now pending with the Commission ‘ 

Mr. Howrey. I do not think I stated it. I think Mr. Kintner just 
stated it a while ago. 

Mr. Evrns. It is still pending with the Commission. 

Now I refer to your testimony of a year ago, Mr. Chairman, before 
this committee on July 14, 1954, and I ask you whether or not you 
made a statement substantially like this: 








One of the principal effects should be of our reorganization to cut down on 
delays in the disposition of cases. 

Is that substantially one of the statements ? 

Mr. Howrey. That is. 

And if you would permit me, I would like to take our charts—have 
you got the charts with you? 

Mr. Evins. Now, I am asking, Mr. Chairman 

Mr. Howrey. We have charts which show how we have stopped 
delay, and we would like to show them. 

Mr, Evins. Now, Mr. Chairman, I commended you in that action. 
I commended you at that time. That had been one of the complaints 
that has been called to the attention of this committee, and if the re- 
organization can aid in speeding the settlement of cases, then the 
Chairman and the Commission are to be commended for their con- 
structive work. 

Reference was made to this particular case, and you asked Mr. 
Babcock to testify about it, and then after Mr. Babcock’s testimony, 
you added some remarks of your own in which you said that while it 
has not come to the attention of the Commission, “I shall certainly see 
that the matter is expedited.” 

_ Now, here more than a year later, we find that the case of Firestone 
is still pending with the Commission. 
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Mr. Howrey. If I may suggest, I suggest you ask Judge Gwynne, 
who is present in the room about that. He is the chairman in charge 
of that. I haven’t anything to do with that. 

Mr. Evtns. I will ask the other Commissioners, But I want to ask 
you with respect to your own testimony, in which you stated that you 
would see that these cases were expedited. 

Mr. Howrey. I think my testimony related to cases generally, be- 
cause I had disqualified. 

Mr. Evins. No. We were speaking specifically about this case. 

Mr. Howrey. Have you got my testimony there? Have you got 
the transcript of the record ¢ 

Mr. Evins. Yes: “Mr. Howrey”—— 

Mr. Howrey. May Iseeit? Excuse me. 

Mr. Evtns. I will have inserted in the record excerpts from the testi- 
mony beginning with the question of Mr. Multer: 

Did I understand that you do not have any investigation pending or con- 
templated with respect to automobile parts, tires and batteries? 

Mr. SHEEHY. Now pending? None pending on that point at this time. 

Mr. MULTER. Would you care to express an opinion? 

Mr. Bascock. That question is related to another question with which we are 
concerned, the substitution of parts. 

It goes into the Buick situation, and Chrysler. 

Mr. Howrey. Those were different matters. 

Mr. Evins. Those were different cases, That is correct. ; 

Mr. Howrey. And we have just issued orders in four automobile 
parts cases within the last month and a half. They are not former 
clients of mine, by the way. 

Mr. Mutter. What is the situation with reference to the tire companies? 

Mr. Howrey. I have not participated in any tire cases since I have been on the 
Commission because for 20 years I represented Firestone in my private practice. 

Do you have any specific questions? 

(Discussion off the record. ) 

I do refer again, Mr. Chairman, to your statement in which you 
stated that you favored the expedition of cases by the Commission. 

Mr. Howrey. Yes. And I have some charts here that will 

Mr. Evins. Could you tell us why this case more than a year later 
is still pending with the Commission ? 

Mr. Howrey. I think that you ought to ask Commissioner Gwynne. 
He is Chairman of the Federal Trade Commission in charge of rubber. 

Mr. Evins. Mr. Gwynne, will you please tell the committee why 
this particular case, tires, batteries, and whatever the name of it is, is 
still pending with the Commission ¢ 

Mr. Gwynne. That case is still between investigation and litigation. 
It has not been brought to the point where it can be brought before 
the Commission. I will be glad to get the complete data on it if you 
want me to and produce it. 

Mr. Evrys. Mr. Chairman, when was the case originally initiated ? 

Mr. Gwynne. Well, I could not answer that. 

Could you, Mr.——? 

Mr. McCutxocu. Mr. Chairman, I would like to ask Mr. Gwynne 
a couple of questions. 

Have you had reasonable amounts of help and assistance in assem- 
bling all the necessary data to carry this case to a reasonably speedy 
conclusion during the time that you have been responsible for it? 
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Mr. Gwynne. Well, of course, we are limited with the funds we 
have and with the help we have. afl gant 

Mr. McCutxocu. That is, within the general limitations set by 
Congress ? 

r. Gwynne. With the hundreds of cases, we do the best we can 
with them. 

And I want to say, too, while I am on my feet, I have got the utmost 
confidence in the staff down there. They are all doing a good job. 

Now, this case has been investigated. I understand there is some 
little difference of opinion between certain members of the investiga- 
tive department and some in Litigation, and that is where the case 
stands right at the moment. 

Mr. Roosevetr. Mr. Gwynne, what litigation do you refer to! 

Mr. Gwynne. Pardon me. The Bureau of Litigation. 

Mr. Roosreve.r. The Bureau of Litigation. 

So that there is a difference of opinion within the Commission, as to 
how to proceed, is that correct ? 

Mr. Gwynne. That is correct. 

There is a difference of opinion between people who have been work- 
ing on and are very much interested in this case. 

Mr. Roosrveur. Mr. Gwynne, could I ask you one other thing? You 
say that the delay is primarily due to the lack of funds? 

ir. Gwynne. I would say that we have a lot of cases to handle, and 
it takes too long a time to investigate a case of that character. 

Mr. Roosrverr. However, when you referred to a lack of funds, 
you mean funds appropriated by the Congress to carry out the work 
and speed it up? 

r. Gwynne. It has always been my opinion that the Federal Trade 
Commission, even in the days when I was in Congress, never had the 
funds it should have had, with the tremendous amount of work they 
have to do down there. 

Now, you talk about a lot of these cases—— 

Mr. Roosevenr. Mr. Gwynne, could I interrupt? Could I ask the 
Chairman, then, has the Budget Bureau cut down substantially on the 
amount of funds that the Commission asked ? 

Mr. Howrey. Yes. 

Mr. Roosevett. Approximately what percentage? 

Mr. Howrey. Well, since I have been Chairman, I think that it has 
been about 20 or 25 percent. 

Mr. Yarrs. Mr. Howrey, may I ask a question at this point ? 

I remember that before the Appropriations Subcommittee, of which 
I am a member, and which appropriates the funds for the Federal 
Trade Commission, I asked you specifically as to whether or not 
the funds which had been allowed by the Budget Bureau would 
permit you to carry on the activities of the Federal Trade Com- 
mission consistent with the duties that have been allocated under the 
sn and in a responsible manner, and you said you thought they 
would. 

Now, why are you now saying, or is the gentleman whose name. 
escapes we now saying 

Mr. Howrey. Judge Gwynne was—— 


Mr. Yates. That you do not have sufficient funds to carry on the 
duties ? 
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Mr. Howrey. You are correct in characterizing my statement. But 
if you will recall, you subjected me to a kindly cross-examination and 
brought out the fact that we requested 

Mr. Yates. Apparently you are grateful for that today. 

Mr. Howrey. I certainly am. [Continuing]. That we requested 
much more, as you brought out, that we had requested more than we 
received. And then you ended up with asking my opinion as to wheth- 
er I thought we had enough. And I said, taking everything under 
consideration, I thought we had, to do a reasonably good job. 

Now, I have got to be careful, because I do not participate in rubber 
matters. But the delay in this case occurred long before the change 
in administration. This case started back in 1939. 

Mr. Yares. I would be inclined to agree that both the Bureau of 
the Budget and the Congress have not given you as much funds as 
you thought you should have in order to car ry on the job that would 
protect the public interest. And that is why I disagreed with your 
answer before our Appropriations Subcommittee that you thought 
that the policy was one which would permit you to carry it on. 

Now, do you still have the same opinion ? 

Mr. Howrey. Yes. 

I think, when all] is said and done—we asked for more money, and 
I think T said at that time we could always use more money. We 
have a jurisdiction which just staggers the imagination if you ex- 
amine our basic acts. 

But I think with a careful selection of cases—one of the criticisms 
that I have had in recent years is that we just investigated everything 
that came to us. 

Mr. Yates. Isn’t that the Commission’s function, though, under 
the law ? 

Mr. Howrey. No, we cannot possibly. If any law enforcement 
agency investigates every complaint that comes to it, it gets absolutely 
lost. It cannot possibly do it. We get thousands of complaints. 
We have to be more selective and choose those that have a wider 
public interest. 

Mr. Yates. Yes. 

But have your functions kept pace with the growth of the economy, 
or rather have your activities kept pace with the growth of our busi- 
ness economy? They have not, have they ? 

Mr. Howrey. I will have to confess that the Federal Trade Com- 
mission has fewer employees today than it had at almost at any time 
in its history. 

Mr. Yates. And have you not seen a growing concentration of in- 
dustrial power and wealth in the hands of fewer and fewer corpora- 
tions, and does this not require greater activity on the part of the 
Federal Trade Commission ? 

Mr. Howrey. Well, I think that the economy has grown from, I 
would say, $25 billion when the Commission was organized to $350 
billion now. But we are remaining about the same. 

Now, if the Congress—— 

Mr. Yates. This does not make sense, does it ? 

Mr. Howrey. If the Congress wants to give us more money, we 
would certainly be delighted to have it. 

Mr. Yates. Yes. But you are not asking for it. 
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Mr. Howrey. Well, under the rules, which I suppose Congress en- 
acted, we are not allowed to ask for more money than the budget pre- 
scribes. I think that is an act of Congress. 

Mr. Yates. Were you proscribed from telling me that you could 
have done a better job with more money ¢ : 

Mr. Howrey. I think so. I think I was proscribed—I am speaking 
a little loosely now, because I am not sure of what the law is—but | 
am proscribed from coming in to any congressional committee and 
asking for more money than was sent up here in the budget. 

Mr. Yares. I did not ask you that question. I asked you for an 
opinion at the time as to whether or not you could have done a much 
better job with more money, and you did not say “Yes.” 

Mr. Howrey. Well, no, I didn’t quite say that. I think the more 
money we have, the better job we can do. 

Mr. Yates. But you did not say that. 

Mr. Howrey. I think your question was, “Do you think you can do 
a satisfactory job with the money you have on hand,” and I think I 
said I thought we could, and I think we have. I think if you would 
have let me read this statement yesterday, where I show 

Mr. Evins. Mr. Chairman 

Mr. Howrey (continuing). Everything is comparative, and we 
have issued more complaints and more orders in the last fiscal year 
than any Commission in the last 10 years, and these charts all show 
it. If things are relative in life, we have done a much better job than 
any previous Commission. 

Mr. Evins. You may submit your chart, Mr. Chairman, for the 
record. 

Mr. Yates. May I ask one more question ? 

Mr. Evins. Yes, Mr. Yates. 

Mr. Yates. Then I will be through. 

I am still not clear on one point. I remember that when we went 
over your qualifications for your office, as we do for any new appointee 
who comes before our Appropriations Subcommittee, you stated spe- 
cifically that you were disqualifying yourself from any dealing of any 
kind with any matters pertaining to the rubber companies. 

Mr. Howrey. That is right, and I have done so. 

Mr. Yates. That is what I assumed had happened until I came in 
to this committee this morning, and, apparently, from what I have 
heard—and you may correct me if I am wrong—from what I have 
heard, you did disqualify yourself from consideration of such matters 
before the Federal Trade Commission. I learned, however, that you 
did go over to see the Solicitor General to talk to him. 

If you did disqualify yourself, why, then, did you go to talk to 
the Solicitor General ? 

Mr. Howrey. Well, I have spent the whole morning answering that 
before you came in, but I will be glad to repeat it. 

In essence, it is that it is not only a proper thing, but it is a very 
laudable thing, I think, for lawyers to ask that a matter be reviewed by 
the Supreme Court, and I asked the Solicitor General if he would not 
apply to the Supreme Court for a petition of certiorari and review this 
case. 

Mr. Yates. Why did you go there? 
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Mr. Howrey. Well, because I think it was a laudable thing to do. 
Lawyers frequently—you are a lawyer, aren’t you? Haven’t you said, 
“We want the court to review this matter. Let us have the Court 
review it.” 

Mr. Yates. As a lawyer who disqualified myself because I had some 
kind of conflicting interest, I certainly would not then on the grounds 
of laudability go to an agency of the Government and express an 
opinion either one way or another on it. 

Mr. Howser. I did not. In the first place—may I go all over this 
again ? 

Mr. Yates. Well, no. I am not asking you to go over it. 

Mr. Howrey. You were not here when we went through it, but I 
will be delighted to do it. 

Mr. Yares. I am just asking you one question. The question I am 
asking you is, why, if you disqualified yourself before the Federal 
Trade Commission and stated that you were not going to participate 
in any respect in any matters involving any of the rater companies, 
why, then, should you deviate from this rule? I think you can recog- 
nize that your action in this instance constituted such a deviation. 

Mr. Howrey. No; I do not recognize it as any such thing. No. 
That is the point. It is certainly no deviation. And I will be glad to 
explain it, if you want me to. 

Mr. Yares. Certainly. 

Mr. Howrey. All right. I will explain it. 

There was a suggestion—you see, this was shortly after I came into 
office, back in 1953. There was the suggestion emanating from the 
staff that after I became chairman, the quantity limit case would not be 
pursued with the vigor it should be, because I had represented 1 of 
19 plus 40, about 1 of 60 plaintiffs in the case. I heard that rumor. 
The matter was in the courts. It was not before the Federal Trade 
Commission. The district court had ruled that the matter could not 
be reveiwed at that time. It was appealed to the court of appeals. 
They reversed the district court, on a purely procedural question. 
which was whether the complaint stated a cause of action. 

The court of appeals ruled it could be reviewed, that the complaint 
was right, and remanded it to go back on the merits. 

So I talked to Robert Stern, who was the Acting Solicitor General. 
He was a carryover from the previous administration. And I said 
I thought because there was the great number of cases that it was a 
procedural question, but it was also a question of first impression, that 
I thought it would be a fine thing to have the Supreme Court pass 
on that. 

Mr. Evins. Mr. Chairman 

Mr. Yates. Why did you do it, though ? 

Mr. Evins. Mr. Chairman, you did not think it was any more 
proper for you to— 

Mr. Howrey. And Mr. Robert Stern complimented me very much 
on my attitude, and said: 

While you are taking a position adverse to a former client, I think that is a 
fine thing for you todo. I compliment you on it. 

Mr. Evtns. That is a beautiful, self-serving declaration, I would 
think, Mr. Chairman—— 

Mr. Howrey (continuing) : 
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But. we just cannot permit the rules to be changed here. We don’t take pro- 
cedural matters up to the Supreme Court— 


and he said— 
besides, I think the court of appeals is right. 


Now, the merits were not discussed one iota. 

Mr. Evrns. Mr. Yates 

Mr. Howrey. And it is very customary, and you lawyers on this 
committee should know—— 

Mr. Evins. That was a beautiful little speech, Mr. Chairman. 

Mr. Howrey (continuing). That lawyers frequently ask courts to 
review matters. 

Mr. Evins. Mr. Yates, do you have anything else? 

Mr. Yates. I have just one more question. 

You have stated that the Commission has turned over the Automatic 
Canteen case to Commissioner Secrest. 

I assume you would not want to handle that case because of a for- 
mer representation. 

Mr. Howrey. That is right. 

Mr. Yares. You recognized the impropriety of dealing with the 
Automatic Canteen case, and yet in the rubber case, where you were 
also supposed to be disqualified, you sought action through the Solici- 
tor General, on the ground that it was “laudable” for a lawyer to 
do so. 

Mr. Howrey. Let me suggest, Mr. Congressman, that you submit 
this question to any bar association, any panel of lawyers that you 
want to find, and ask if it is is improper to seek a review of the Su- 
preme Court. 

Mr. Yates. By a 

Mr. Howrey. By anybody. 

Mr. Yates. By a 

Mr. Howrey. I would be glad to submit it to any panel you want 
to pick. 

Mr. Evins. Mr. Chairman, the-—— 

Mr. Yares. Incidentally, I heard that same speech from a chap in 
Chicago, and he is now being investigated by a har association. 

Mr. Howrey. Well, [am 

Mr. Evins. Mr. Roosevelt, and then Mr. McCulloch. 

Mr. Roosrvett. Mr. Howrey, I was particularly interested in the 
answer that you gave regarding the manner in which you chose the 
cases that were investigated, and you stated, I believe, that you had to 
narrow them down greatly. What happens to the cases of the com- 
plaints that you choose not to hear? In your opinion, what are the 
rights of that type of case ¢ 

Mr. Howrey. Well, that is a very difficult question because—— 

Mr. Roosevetr. It is a mighty important one to the people who get 
turned down. 

Mr. Howrey. I know it is mighty important. We try—and I think 
one of the reasons for the delay in our cases in the past has been to 
investigate things that come to us unless on the face it shows lack of 
jurisdiction, lack of interstate commerce, lack of public interest, or 
personal quarrel. 
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Many of our cases arise because one competitor is quarreling with 
another. And then after that preliminary screening, we try to do it. 
Now 

Mr. Roosrvetr. Now, Mr. Chairman, you are not telling me that 
you investigate every case that qualifies? 

Mr. Howrey. No; we do not. 

Mr. Rooseverr. I want specifically to know what happens to the 
cases that you do not investigate. 

Mr. Howrey. Well, we usually write to the applicant or to the, fre- 
quently, to the Members of Congress, where a great many of our com- 
plaints originate, and tell them that we are closing the case, and tell 
them why. 

Mr. Rooseverr. In other words, they do not have any remedy at law. 
And do you agree with me that that is an unjustified position for some- 
one that has a qualified case and cannot get it heard before the proper 
Government agency ? 

Mr. Howrey. Well, [am sure they feel that way. 

Mr. Roosevetr. I am asking you how you feel about it. 

Mr. Howrey. I do not think that a Government official, whether he 
is with the Federal Trade Commission or a law-enforcement agency of 
any kind—it is not humanly possible to investigate every complaint 
that they get. They have got to select those that they think have the 
wider public interest. 

Mr. Roosrvetr. In other words, you leave certain people without re- 
course to get their claim properly adjudicated ? 

Mr. Howrey. We do the very best we can, and as I say, everything 
is relative. We have done more statistically than any of our 
predecessors. 

Mr. Roosevert. Thank you. ae 

Mr. Evins. Mr. McCulloch? 

Mr. McCutxocn. I would like to go back to that Firestone case—— 

Mr. Howrey. Could I—excuse me. 

Mr. McCuttocnu (continuing). Because there is a bit of an infer- 
ence left with me in any event that there has been some feet-dragging 
in that Firestone case. I should like to ask Judge Gwynne, my 
former colleague on the Judiciary Committee, whether or not there has 
been any feet-dragging in that case, to his knowledge. 

Mr. Gwynne. Of course, the case has been running a longtime. As 
someone said here, it began in 1939. 

Mr. McCutiocu. Has there been any feet-dragging to your know!l- 
edge since you have been responsible for it, Judge ? 

Mr. Gwynne. No, sir. I certainly will say there has not. 

Mr. McCutiocnu. All right. 

Mr. Gwynne. It is a difficult matter, Mr. McCulloch, and there is 
a difference of opinion. There is a difference of opinion as to what 
can be done and how we should do it. 

Mr. Roosrvetr. Will you yield for a minute? 

Mr. McCouutocnu. Yes. 

Mr. Roosrvetr. Judge, you will agree, no matter what the political 
implications may be, that any case which drags on from 1939 until 
the present time and is not settled, there is something wrong with 

the administrative procedure that allows that to happen? 






















































































































| 
i 

















FEDERAL REGULATORY COMMISSIONS AND AGENCIES 141 


Mr. Gwynne. I cannot say what happened prior to the latter part 
of 1953. But I can say that right now every bit of attention is being 
given to it. 

Mr. Roosevetr. But you still have added 2 more years, and it still 
is not completed; is that right ? 

Mr. Gwynne. It has not reached Commission level. That is right. 

Mr. Roosrvetr. And does that satisfy you ? 

Mr. Gwynne. We hope, however, to make some decision on it soon. 

Mr. Evins. Mr. McCulloch ? 

Mr. McCut.ocn. I want to ask one more question. And I am 
sorry to belabor this question further. 

But I would like to know whether I have properly understood the 
Chairman to say that the Commission, other than the Chairman, had 
decided to ask the Department of Justice to have certiorari in the 
case which Mr. Stern decided they would not do. 

Mr. Howrey. They filed a formal memorandum with the Depart- 
ment of Justice asking that certiorari be sought; yes. 

Mr. McCutiocn. And you talked with Mr. Stern after that action 
was taken by the Commission ? 

Mr. Howrey. Yes; indeed, supporting it. 

Mr. McCuttocn. All right. 

Now, someone wanted to supplement the question. 

Mr. Howrey. Could I, in response to Mr. Roosevelt’s question, make 
a brief statement? He raised one of the most difficult problems we 
have, and this does not give the answer to the question, but it cites it, 
and I would like to read, if I may, three very short quotations from 
reports of this committee, that is, the House Small Business Com- 
mittee, on this very problem. 

Mr. Evins. Mr. Chairman, you have read those several times, and 
I believe that they 

Mr. Howrey. I think they ought to go in the record. I am sure you 
will 

Mr. Evins. They may be received for the record. But I think this 
committee can take judicial notice of its own recommendations with- 
out those recommendations read back. 

Mr. Howrey. Mr. Roosevelt asked the question, and I should think 
7 would want the answer. If he does not want an answer, I cannot 
1elp it. 

Mr. Evins. Mr. Roosevelt is on this committee, and he can take 
judicial notice of the reports of this committee. You have answered 
his question, and you keep wanting to read into the record reports 
of this committee. 

Now, they may be received for the record and may be available for 
further examination. They may not be read, Mr. Chairman, at 
this time. 

(The documents referred to will be found in the files of the sub- 
committee. ) 

Mr. Evins. Now 

Mr. Howrey. They are very good. I recommend them to you. 

Mr. Evrns. I say again, I hope that you will 

Mr. Howrey. If this committee wanted the facts—— 


Mr. Evrys. I hope that you will take action on the committee rec- 
ommendations to expedite these cases. 
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Mr. Howrey. That is the point. I am sure we did exactly what this 
committee asked us to do. 

Mr. Evins. The other Firestone case was denied in the court. The 
other one pending with the Commission has been pending since 1939, 
and that is 16 years. 

Mr. Howrey. In behalf of the Firestone—— 

Mr. Evins. It has been 16 years—— 

Mr. Howrey (continuing). Which is a very great company, I wish 
you would conclude that there are 49 similar cases, and Firestone has 
never been the leading in the caption. You have made it the “Fire- 
stone.” You and MacIntyre made it the Firestone case, which is a 
very unfair thing to do. 

Mr. Evins. I will read the statements which you made which I sub- 
sequently found : 

We have recently put into effect the reorganization of the Commission de- 
signed to increase greatly our capacity and eliminate delays and increase output. 
One of the principal effects should be to cut down delays in the disposition of 
cases. 

This is Mr. Howrey’s testimony. 

I think delay is the greatest single mistake of any agency. We have done a 
great deal in the past to correct delays. This is a problem of delay in the dis- 
position of cases. 

You testified more than a year ago, after talking about this case, 
of your favor of expediting the disposition of cases and getting the 
cases pending resolved, and it has been there for 16 years. 

Mr. Howrey. Will you permit me to answer that question ? 

Mr. Evins. Now, Mr. Chairman—— 

Mr. Howrey. Would you permit me to answer that question ? 

Mr. Evins. Yes. Now, answer it in your own way. 

Mr. Howrey. All right. 

I am submitting for the information of this committee a chart en- 
titled, ““Antimonopoly Investigations Pending in Branch Offices, Age 
as From Date of Receipt” 

Mr. Evins. Now, Mr. Chairman, that document has been received 
in the record. 

Mr. Howrey. I take it again that you do not want the facts. You 
do not want my answers. 

Mr. Evins. No; we were talking about this particular case. Will 
you tell us about this particular case? 

Mr. Howrey. It is very difficult for a witness to answer questions 
when he cannot answer them. 

Mr. Evrys. You go all over the lot talking about all of your cases, 
when we talk about this case. 

Mr. Howrey. No; this is the type of thing you ought to want to 
know about. 

Mr. Evins. That has been received in the record. 

Mr. Howrey. If you do not want to know about it, I cannot help it. 

Mr. Evins. We have accepted it in the record. 

Now, we are talking about appropriations. You testified yesterday 
that the Commission’s staff—and you repeated it again today—was 
the smallest, perhaps, in the history of the Commission. But your 
appropriations are in excess of $4 million, which is about the largest 
appropriation in the history of the Commission. 
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It seems to me that with increased appropriations, and your testi- 
mony about expedition of cases, that we could get this case resolved. 

Mr. Howrey. If I may answer that, times have changed. Salaries, 
have increased. Our budget is entirely payroll. We are just a big 
law office. We have no expenditures other than payroll and travel. 

Mr. McCutuocn. I would like to ask, Mr. Chairman, if there are 
other cases pending before the Commission over a period of several 
years up to as many as, I believe this is 16 years. 

Mr. Howrey. I did not hear you first 

Mr. McCutiocn. Are there other cases pending before the Com- 
mission that have been pending for a number of years? 

Mr. Howrey. Yes. 

Mr. McCutiocn. How many cases do you have before the Com- 
mission that have been pending 5 or more years, for instance? 

Mr. Howrey. Well, if I may answer that, these charts are directed 
to that precise question. 

Mr. McCutxocn. I would like to have that information. 

Mr. Howrey. If I may read it through, it will give the picture: 


Antimonopoly investigations pending in branch offices, age as from date of 
receipt in branch office. 








As of June 30, 1953, we had 21 percent of our investigations 18 
months or older; 5 percent of them were 12 months to 8 months; 19 
percent were 6 to 12 months; and 55 percent were less than 6 months. 

Now, going to May 1954, those percentages changed, and we had 
great improvement. And then coming up—lI will not bother to read 
that—then coming up to June 30, 1955, we reduced the number of 

investigations that were 18 months or older from 21 percent to 3 
percent, which I think is quite a record. By the same token, we 
increased the number that were less than 6 months from 55 percent 
to 72 percent. 

Now, we consider that a very great improvement, and we think it 
is a good job. 

Mr. Roosrvetr. Mr. Chairman 

Mr. Howrey. Now if you will turn 

Mr. Roosevetr. Can I ask a question right there ? 

Mr. Howrey. Excuse me. 

Mr. Roosrvett. No. 1, I notice that from the charts you have 
decreased the total number of cases from 85 to 70, between 1952 and 
1955. 

Mr. Howrey. I think you have a different chart. I was reading 
from the chart just ahead of page 7. But I can go to that chart. 

Mr. Roosrvetr. Will you go to that chart, because it deals in the 
same subject ? 

Mr. Howrey. It deals in formal cases. I was just coming to that; 
yes. 

Mr. Roosrvevt. It deals with formal cases? 

Mr. Howrey. Yes. The one I showed was informal, and now you 
are formal. I was coming to that. 

Mr. Roosevetr. Allright. Ido not want to get ahead of you. But 
the thing that interests me is, have you a chart here which would show 
the total number of cases that you have undertaken in comparison with 
the total number of cases previously undertaken ? 
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Mr. Akerman. Under litigation, we issued 56 complaints this 
ear. 

; Mr. Howrey. If you will turn to the chart following page 5, where 
we have the complaints issued and the orders of cease and desist issued, 
the 10-year average, 1944 to 1953, was 28 complaints issued per ear. 
We increased that in the fiscal year 1954, 7.1 percent, and in the fiscal 
year 1955, we increased it 28.6 percent, which is, I think, a very great 
increase. 

Then going to orders of cease and desist, we increased that-——— 

Mr. Roosrvett. Mr. Chairman ? 

Mr. Howrey (continuing). 40 percent. 

Mr. Roosevett. Mr. Chairman, before you go to that, how many re- 
quests for complaints did you receive? How did they increase in the 
same period ? 

Mr. Howrey. Do we have any figures on that ? 

Mr. Kryrner. We have a chart there on investigations. 

Mr. Howrey. I think that chart which I read on investigations will 
probably answer that, if you will turn to the chart. 

Mr. Roosevetr. I do not quite follow that, because as I understand 
it, you picked and chose. 

Mr. AxerMAN. This does not show applications. That chart shows 
applications. 

Mr. Kintner. These are investigations. 

Mr. Howrey. Yes, I have that. 

If you will turn to this chart—can you find that chart ? 

Mr. Roosevettr. What page is it following ? 

Mr. Howrey. It is the second chart after page 6. 

Mr. Roosrvetr. Yes. 

Mr. Howrey. Now, that does not answer your question because it 
does not apply to applications, but it applies to the investigations we 
have actually made. 

Mr. Roosrvetr. Mr. Chairman, I do not like very much to look at a 
chart that does not answer my question. 

Mr. Howrey. Well, it deals with your question and it answers it 
partially. 

Mr. Roosrvetr. It does not seem to me that it answers it at all. 

Mr. Howrey. It shows—— 

Mr. Roosevetr. I still want to know the number of applications 
received, because otherwise 

Mr. Howrey. I haven’t that figure here. I think it is in our annual 
report. 

Has anybody got the annual report ? 

Mr. Roosrvett. You see, if, in line with Mr. Yates’ question, ex- 
panding economy has resulted in a vastly increased number of cases, 
the fact that you have increased by 7.1 the number of complaints may 
or may not be significant, and I have nothing to relate it to, to tell. 

Mr. Howrey. If the chairman had permitted me to read these ex- 
cerpts from your committee reports, I think it would explain the 
problem of selection of cases. 

Mr. Roosevetr. I think I fully understand—— 

Mr. Howrey. And the criticism that this committee has made of 
us for doing just what you have asked us to do. 
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You have criticized us severely in various years, in years past, for 
not selecting cases for investigation. You have given very severe 
criticism, and we have explained that we cannot possibly do it. 

Mr. Evins. Mr. Chairman, still you have cases that have stood 
around for 16 years. 

Now, Mr. Chairman, I want to ask you 1 or 2 questions, and then 
we will excuse you for the time being. 

I believe Mr. Kintner testified on yesterday that since you had be- 
come Chairman, not a single case had been referred to the Department 
of Justice for invoking penalties for failure to comply with orders 
of the Commission in antimonopoly cases. If there is a violation of 
an order, then you have power under the statute to enforce the order 
and through Justice to invoke penalties. 

Have there been any antimonopoly cases referred to Justice ask- 
ing that they seek the imposition of penalties ? 

Mr. Howrey. Mr. Kintner is directly in charge of that. Could I 
refer that question to him, because I think 

Mr. Krntwer. I can answer that, Mr. Chairman. 

The Commission recently, I understand, transmitted to the De- 
partment of Justice a penalty proceeding in an antimonopoly case. 
That is the second such proceeding in the history of the Commission 
with respect to antimonopoly cases. 

There was one during the prior administration. 

We have pending or in the mill 22 cases of all categories as opposed 
to 17 prior to this administration and since 1947. 

Mr. Yates. May I ask a question there, Mr. Chairman ? 

Mr. Evins. Mr. Yates. 

Mr. Howrey. We think we have greatly stepped up our penalty 
cases. 

Mr. Yates. You have given us a comparison between the cases that 
you filed and those filed under previous administrations. Can you 
give us, too, a statement of the size of the companies that you have 
filed your complaints against, by comparison to those filed by the pre- 
vious administration, in terms of asset sizes or assets owned ? 

Mr. Kintner. I cannot furnish that, but I would be glad to do 
that. 

Mr. Yares. Can you furnish it for the record ? 

Mr. Kintwnrr. Certainly. 

Mr. Evins. Mr. Reporter, I will ask you to 

Mr. Kintner. We may have difficulty in getting the total assets, 
but we will try. 

Mr. Howrey. In this statement—— 

Mr. Yates. I have a hunch that the companies against which you 
have filed your complaints are of a different type, as compared to 
those filed previously. 

Mr. Kintner. No. 

Mr. Howrey. No. We describe in this statement the type of cases 
that are involved, and you will find that they are very important, and 
some of them involve—— 

Mr. Yares. Thank vou. 

Mr. McCuttocn. Mr. Chairman, will this information be furnished 
following the record at this place ? 

Mr. Chairman, I would like to have this information which has 
been requested furnished, and follow in the record at this point. 
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Mr. Evtins. It may be filed at this point. 

Mr. Kinrner. If I may ask precisely what you want—— 

Mr. Yarrs. A statement comparing the size of companies against 
which the FTC has filed complaints during the Eisenhower Adminis- 
tration with the size of companies in complaints filed under the previ- 
ous administration. 

Mr. Howrey. Or failing that, a description of the case. 

Mr. Krntner. Involving penalty proceedings? 

Mr. Yates. Antimonopoly cases, with the description that you used 
yourself. I will accept that description. 

Mr. Kintner. Very well. 

(The Commission later informed the committee that it had only a 
small part of the requested information regarding the asset size of each 
of the companies which had been proceeded against by the Commis- 
sion in antimonopoly cases. The fragmentary and incomplete infor- 
mation which the Commission was able to furnish was placed in the 
files of the subcommittee. Thereafter, the full committee solicited and 
secured from each of the companies against which the Commission 
had proceeded in cases arising under the Clayton Antitrust Act, full 
information regarding the asset size of each such company. However, 
that information was secured with the understanding that it would 
not be divulged so as to identify the asset size of any particular com- 
pany. Therefore, such data also has been placed in the files of the 
committee. ) 

Mr. Evins. Mr. Reporter, please insert in the record from line 9, 
page 36, through line 8, page 38, of the hearings on the nomination of 


Edward F. Howrey to be a Federal Trade Commissioner, before the 
Senate Interstate and Foreign Commerce Committee. I merely put 
this in the record, and Mr. Howrey is familiar with it. 

It states that he was asked by the chairman of that committee, 
speaking about one of the cases: 


You have very ably represented the first case. It involves millions of dollars to 
the consumer. I think, in all fairness to you, if you could not be unbiased in 
the matter, you would disqualify yourself. 

Mr. Howrey. I would, indeed, sir. 


Will you insert this in the record at this point ? 
(The matter referred to is as follows :) 


Senator MAGNuSsON. The quantity-limit case, the rubber-tire case, was a first- 
impression case? 

Mr. Howrey. Yes. ° 

Senator MaGnuson. It involves a serious question of policy in regard to con- 
sumer prices ; would you agree with me on that? 

Mr. Howrey. Yes. It involves a serious policy question on procedure, too. 

Senator MAGNUSON. I may be wrong, and I think you are probably better quali- 
fied to answer this, and I know you will, but it seems to me the policy in that case, 
regardless of what the Supreme Court may decide, is going to spread to all kinds 
of industries and be in front of the Federal Trade Commission for many years 
to come. 

Mr. Howrey. Well, I don’t know whether it would or not. 

Senator Pastore. You admit there is a serious question of policy involved? 

Mr. Howrey. Yes, I think I would. May I explain that, because it is an un- 
usual question? The question in that case is under section 2 (a) of the Robinson- 
Patman Act. There is a provision which gives the Commission the right to place 
limits on quantity discounts. In other words, the Commission, in its discretion, 
can modify the cost justification defense, and say after a certain limit you can’t 
have quantity discounts, even though you can justify them by differences in cost. 
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That has been in the statutes since the beginning, but was never invoked until 
this case. 

Senator Maenuson. Did the Commission take their own initiative on that case, 
or was a complaint filed? 

Mr. Howrey. I think the Commission took the initiative. I have been told—I 
don’t know this—it arose out of a Senate hearing, the Senate Small Business 
Committee. The Commission, as a result of their investigation, issued what they 
called a preliminary rule and gave us a chance—lI represented the Firestone 
Co.—to appear and present our views, the same as I am presenting them today. 

They didn’t have what we call an adversary hearing. We took the position 
under sections 4, 7, and 8, of the Administrative Procedure Act, that we were 
entitled to present evidence and cross-examine witnesses. That is a question that 
is pending now. 

Senator Magnuson. Do you think this same matter will spread as a matter of 
fact, or it will evolve upon the Commission to take some initiative again, which is 
a little bit different than a judge, because you can initiate your own cases? Do 
you think it will spread to other industries? 

Mr. Howrey. I doubt it. I am not really qualified to speak. 

Senator Magnuson. Suppose it did? 

Mr. Howrey. I know of no other pending request. 

Senator Magnuson. Then, if it did, you would have to disqualify yourself 
in all those cases? 

Mr. Howrey. Not if the court had acted on it; if the court had not, probably 
would. 

Senator Macnuson. Are you familiar with the spark plug case? 

Mr. Howrey. I have not participated in them. 

Senator Magnuson. You know about it? 

Mr. Howrey. I know generally about it. 

Senator Maanuson. There is another example which will probably be before 
the Commission for some time. 

Mr. Howrey. I think that ought to be'settled pretty soon. It was argued a year 
or two ago. 

Senator Macnuson. It might take 13 years for that one, too. 

Mr. Howrey. It should not. I think Senator Mead has done a great deal to 
hasten things up. 

Senator Magnuson. Where the small spark plug manufacturer has no chance 
with the maker? 

Mr. Howrey. You mean, as original equipment? 

Senator Magnuson. They sell them to the manufacturer for 6 or 8 cents and 
sell them at other places for 80 cents. There is a question of the fair trade law. 

Mr. Howrey. I heard the argument, but I am not really familiar with the 
facts of the case. 

Senator Magnuson. The consumer, in these practices, paid from 80 cents to 
a dollar for a spark plug which cost 6 cents to make. I don’t know whether that 
is right or not, but surely it has to come before the Commission, either upon a 
complaint, or by your own initiative, involving the same general policy as your 
quantity limit. 

Mr. Howrey. As I understand it, it has been pending before the Commission 
for some time. 

Senator MaGnuson. I think these things will spread to other industries, and 
I think you would, in all conscience, have to disqualify yourself in some of them, 
not the hundreds of cases that you speak about, the so-called secondary questions, 
but in this serious question of policy. 

And as a practical matter, we apparently have a Commission down there which 
is2and2. So maybe we might be 26 years, instead of 13. 

Mr. Howrey. I don’t know about the 2 and 2. 

Senator Magnuson. I think, on this matter of policy I am talking about, the 
trend seems to be 2 and 2. 

Mr. Howrey. To go back, if I may—— 

Senator Magnuson. Yes; I did not mean to interrupt you. 

Mr. Howrey. As to the question of disqualifynig myself, I think it would be 
very seldom that such a policy question would reach the Commission. If I may 
say this—and I don’t mean any offense at all to anyone—but during the past 
many years, Government officials have moved from one job to another, elevated 
from the executive branch to the judicial branch. I don’t see, in principle, that 
there is any difference in going from a Government job to a quasi-judicial or 


— 
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judicial job, than coming from the outside. You are bound to have some 
connections. 

Senator Magnuson. I said, there is some difference here from going on the 
bench, because there is the law. But, among other things, you not only determine 
policy, but you write policy and originate cases, which you should. The judge can 
only say, “This is the law. I interpret the law.” Down there, there is a much 
different situation. This is going to spread to everything, to every part that is 
manufactured. 

You have very ably represented the first case. It involves millions of dollars to 
the consumer. I think, in all fairness to you, if you could not be unbiased in 
the matter, you would disqualify yourself. 

Mr. Howrey. I would, indeed, sir. 

Mr. Howrey. I certainly would, and it is a sort of point of persona! 
privilege that you raise. In my entire life I have never done an un- 
ethical thing that I know of, and I certainly have not, and any in- 
nuendo to the contrary is entirely apart from the facts. 

Mr. Evins. Thank you, Mr. Howrey. 

Mr. Kinrner. Mr. Chairman, I have a document that I promised 
to try to get from the Department of Justice. 

(See explanation regarding this document on p. 95.) 

Mr. Evtns. The committee will call next Mr. Robert E. Freer, 
former chairman of the—will you please give that to the general 
counsel of the committee, Mr. Kintner ? 

Mr. Kintner. Yes. 

May we have substituted a photostat so that we may have this 
back ? 

Mr. Evtns. Yes. 

(The material will be found in the files of the subcommittee. ) 

Mr. Evins. The committee will be pleased to hear the testimony of 
Mr. Robert E. Freer, former member of the staff of the Interstate 
Commerce Commission, former member and former Chairman of the 
Federal Trade Commission, and a distinguished practicing lawyer 
here in Washington. 


STATEMENT OF ROBERT E. FREER, ESQ., WASHINGTON, D. C. 


Mr. Evrns. Mr. Freer, as you probably know, this committee is in- 
terested in having the benefit of your observations as to the effects of 
the reorganization plan on the Federal Trade Commission, particu- 
larly with respect to the permanent chairman or rotating chairman- 
ship. 

I believe that you served as Chairman of the Commission as a Re- 
publican during a Democratic administration. 

Mr. Freer. I so served three times as Chairman during the Demo- 
cratic administration. 

Mr. Evins. Will you please give the committee the benefit of your 
observations on this important question ? 

Mr. Freer. May I say first, I am here in response to the written 
invitation of the committee, and desirous of being helpful, if I can. 
It is a very distinguished committee. 

My feeling is that the rotating chairmanship is the best mode of 
handling it. The Interstate Commerce Commission has tried both 
methods. For 23 years, from 1887 to 1910, they had the practice of 
electing a Chairman who served as Chairman during his entire term 
as Commissioner. In 1910, that was abandoned, and beginning with 
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1911 the Interstate Commerce Commission has selected a Chairman, 
with minor exceptions, for a year at a time. And ordinarily it is by 
rotation. 

I would say customarily it is by rotation, to the senior eligible mem- 
ber, that. is, where one man has been Chairman and there is another 
member who has not, it goes to the member who has not been Chair- 
man within the seniority rules. 

That has, of course, advantages and disadvantages. But over the 
years, the Interstate Commerce Commission has believed, and so stated 
in various publications, that it believes it to be the best system. 

At the time of the reorganization plan, which changed that system 
for the Federal Trade Commission, I am informed that, among others 
who were opposed, and for reasons which I was not able to check, 
was the senior Senator from my State, Senator Bricker, who made, 
I believe, a very good speech on that subject. 

I do know that shortly after I came to the Federal Trade Commis- 
sion in 1935, Judge Ewin L. Davis, one of the Commissioners, in tell- 
ing me of their rotation system, also said that when he got his com- 
mission as Commissioner, in 1933, it was made out as Chairman; that 
he went back to the White House and explained to them that the 
Federal Trade Commission had the system of rotating its Chairmen; 
that he personally felt that was a good thing, and that the President, 
as far as he knew, had no power to appoint the Chairman of the Federal 
Trade Commission, and : preferred to have this commission as Com- 
missioner rather than as Chairman. 

I can say this also, that in my practice I had occasion to talk with one 
of the Commissioners of one of the other agencies since the policy of 
the Presidential appointment of the Chairman, that it was not about 
a matter of the merits of the case, but about the timing. And he said 
to me: “Bob, I am not really a Commissioner any more. Do you 
understand what I mean?” 

I said, “No, Mr. Commissioner. I wish you would spell it out.” 

He said, “Under that Hoover reorganization plan, we have a house- 
keeper over us who not only selects the personnel but also has charge of 
the agenda of the meeting and tells us what we can vote on and when 
we can vote on it.” 

[ might say, interestingly enough, in that connection, the matter 
was set for July 7, 1952, which deprived me of the privilege of attend- 
ing the Republican National Convention in Chicago. It was set, of 
course, during a previous administration by a Democratic Chairman. 

But those are a few of the things that in my mind lead me to be- 
lieve that the system of rotation, while it may at times have, as I said 
earlier, and as the Interstate Commerce Commission has said, disad- 
vantages, in the main it has its advantages. 

In connection with that, the Interstate Commerce Commission is 
rather a large body with 11 members, and Commissioner Eastman, 
as coordinator of transportation, had opposed in his reports to the 
Congress the creation of a Department of Transportation for the rea- 
son that he felt that a Cabinet officer would, of necessity, be political, 
and that the Interstate Commerce Commission, as an arm of Congress, 
as an independent, bipartisan administrative agency, having quasi- 
legislative and quasi-judicial duties, was much better for the type of 
work which Congress had given the Commission to do. 
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Congress itself lays down the general rules, the general standards, 
and leaves to these administrative agencies the filling in of the details. 
What is being administered generally is practically always a law of 
Congress. 

Nevertheless, Mr. Eastman as Coordinator of Transportation rec- 
ommended in a bill, I believe the genesis of which arose with Commis- 
sioner Rogers, who was then his staff chief, to increase the size of the 
Interstate Commerce Commission from 11 to 15, with a control board 
of 5 which would really be a super-commission over the rest of the 
Commission, and recommended that the President appoint the Chair- 
man as he did the Chief Justice of the Supreme Court. 

The Interstate Commerce Commission very promptly in its letter 
turned that down. That Commission was charged by the law with 
commenting on the coordinator’s report, and perhaps many at the 
Commission thought that some of the same reasons which motivated 
Coordinator Eastman to oppose the Cabinet status could well have 
been used to oppose the Presidential appointment of the Chairman. 

I want to say on that score that reference was made here earlier to 
the budget law. I am very sympathetic with the congressional view 
that these agencies are the arms, the eyes, and the ears of Congress, 
but part of the reason that you find some of them drifting away 
lies in enactments of Congress itself. 

The Budget Act of 1921 defined these administrative agencies as 
part of the executive establishment. Again in the Reorganization 
Act of 1939, they were all clearly included within the definition of 
the executive establishment of the United States. Some of them 
were excluded from the effects of reorganization, including the Fed- 
eral Trade Commission, Interstate Commerce Commission, Federal 
Reserve Board, General Accounting Office, or some of those. They 
were excluded from any tinkering by the Executive in 1939, but 
nevertheless they were included within the definition, and still are, 
under the Reorganization Act of 1939. 

Of course, the subsequent reorganization plans were put into effect 
under an act which passed since I resigned from the Federal Trade 
Commission and returned to private practice but which likewise defined 
the subject matter, including the administrative agencies, as part 
of the executive establishment. 

Mr. Evins. Thank you—— 

Mr. Freer. The only people that I know of that can do anything 
about that, perhaps, are the committees of the Senate that have charge 
of the confirmation of the various Commissioners or board members. 

Back in the days past, I can recall that Senator Couzens and Senator 
Watson particularly took the skin off a couple of Interstate Com- 
merce Commissioners and hung it on the fence because they had not 
valued certain property, and their excuse was that the budget had 
not authorized it, and they were told that they should let that com- 
mittee of Congress know. 

The Interstate Commerce Commission, I believe to this day, sends 
a copy of any report on legislation to the Budget Bureau as required 
by the Budget Act, but also it sends a. copy immediately to the ap- 
propriate committee of Congress, as was then suggested by that Senate 
committee. 
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Mr. Evtns. Mr. Freer, I believe that members of Congress will rec- 
mee that they have made an error and that they will assume respon- 
sibility for part of the mistakes that they have made. 

This Hoover Commission reorganization proposition was foisted 
upon the Congress in a very negative fashion. We were told by the 
Bureau of the Budget and the Executive that these plans go into 
effect on a certain date unless a negative resolution is adopted. And 
so the Congress did not legislate in its ordinary fashion in this 
regard. 

o you feel that the other system of each Commission allowing 
themselves to elect their Chairmen on an annual basis gives for a 
harmony within the Commission, continuity of perhaps service of 
experienced personnel, and that the other system of having one chair- 
man to make key selections lends itself to partisanship ? 

Mr. Freer. I know very little about the other system of the per- 
manent chairmanship. I will say concerning the rotating chairman- 
ship that it did make for harmony within the Commission on which I 
had the honor to serve, and that the extraordinary increase in work 
comes to it 

Mr. Evins. Will you tell the committee again, without identifying 
the person, unless you desire to do so, his testimony as to—you said 
he felt he was not a Commissioner; he was a subordinate? Just what 
was the implication of the statement ? 

Mr. Freer. I would prefer not to name names. The gentleman 
has been a long-time Republican Commissioner of one of the other 
Commissions. 

Mr. Evrys. But his feelings were that since you have a strong chair- 
man with authority to make all appointments, to make all demotions, 
to make all transfers, with possibly the exception of a few bureau 
chiefs, and also the assignment of cases, handling of the workload, 
and the disposition of appropriated funds, that the other Commis- 
sioners then really did not have much to do but look after cases that 
were assigned to them ? 

Mr. Freer. I was about to say, Mr. Chairman, that the tremendous 
increase of workload that comes with the chairmanship—and it con- 
sists mainly of administrative work and of additional papers to sign, 
additional people to see, and things of that kind, always made the 
taking away of that sign at the end of your year as Chairman rather a 
relief. You were also always glad to see it come back at the end of 


5 years, but you were glad when it left you at the end of the year that 
you had served. 


Mr. Evins. Mr. Yates? 

Mr. Yates. I have no questions. Thank you. 

Mr. Evrns. Mr. McCulloch? 

Mr. McCutiocn. No questions. 

Mr. Evtns. Mr. MacIntyre? 

Mr. MacIntyre. I would like to ask the Commissioner a question, 
if I may. 

The chairman of the committee has pointed out to you that the pres- 
ent permanent chairmanship is a position that exists at the pleasure 
of the President, that is, so far as the incumbent is concerned, and 
that it carries with it the power of (1) appointment and supervision 
of personnel employed under the Commission, (2) the distribution 









152 FEDERAL REGULATORY COMMISSIONS AND AGENCIES 


of business among such personnel, and the administrative units of the 
Commission, and (3) the use and expenditure of funds. 

Now, keeping in mind those things and keeping in mind the philos- 
ophy and concept of independence and permanence of regulatory 
agencies, such as you addressed yourself to a few minutes ago, and as 
the Supreme Court addressed itself to in the Humphrey case, would 
you say that this permanent chairmanship, such as has been described, 
is compatible with the original concept ? 

Mr. Freer. Going back to the history, I would have to say that the 
Interstate Commerce Commission, in its early days, saw nothing in- 
compatible with electing Judge Cooley, a very distinguished gentle- 
man, as Chairman, who served as Chairman as long as he was Com- 
missioner of the Interstate Commerce Commission. 

From their experience, however, in the future when they had Chair- 
men less able and maybe to their minds less fair, they decided that it 
was not proper, and out of their experience of 23 years with that sys- 
tem—and there was always an elected Chairman—he might be per- 
manent, but elected by his brother members, and not appointed by the 
President—their decision was to go to the system of rotation, which 
has been, I think, over the years the most satisfactory system, and, of 
course, the suppositions that you presuppose are subject to abuse. 
Whether they have been or not, I have no way of knowing, and I 
would not want to testify about anything I have no personal know]l- 
edge of. 

Mr. Evins. Are there further questions? 

(No response. ) 

Mr. Evins. Thank you, Commissioner. 

The committee stands adjourned until 1: 30. 

Mr. Freer. Thank you, gentlemen. 

(Whereupon, at 12:25 p. m., the subcommittee recessed to reconvene 
at 1:30 p. m. of the same day.) 


AFTERNOON SESSION 


Mr. Evins (presiding). The subcommittee will come to order and 
the committee will call first to testify for the committee Mr. John 
Carson. 

Mr. Carson, the committee will be pleased to receive your testimony. 

Mr. Carson. Do you want to swear me? 

Mr. Evins. No. Mr. Carson, we had this morning testimony of a 
former Commissioner, a Republican. Since you are a former Com- 
missioner as a Democrat, or Independent, whatever it may be, the 
committee is glad to have the benefit of your observations and experi- 
ence in your testimony before this committee regarding the effects of 
the Hoover Commission reorganization proposal, and the system op- 
erated prior to its adoption and any comments you care to give the 
committee since the adoption of the plan by the FTC. 


STATEMENT OF JOHN CARSON, WASHINGTON, D. C. 


Mr. Carson. For the record, my name is John Carson. I live now 
at 4707 Connecticut Avenue. I was a Commissioner of the Federal 
Trade Commission from 1949 to 1953, but throughout my 37 years 
of life in Washington and activity in Washington, I have been in- 
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terested and somewhat intimately associated with the work of the 
Commission. 

I want to say that because I have always believed that the Commis- 
sion was created to be and could have been and should have been one 
of the really great agencies of our Government, one which had the 
»uthority and the responsibility to determine in some way, to some 
degree, to influence at least, the welfare of our free society. The suc- 
cess or failure of the Commission will affect in some degree the success 

x failure of our democratic way of life, and our free economy. 

I came to Washington in 1918 to become the correspondent for some 
nationally known newspapers. I was in the Press Gallery for a num- 
ber of years, and then was administrative assistant and adviser to a 
great United States Senator whose footprints are all around the Cap- 
itol and then I beeame Consumers Counsel and Director of the Agency 
created by the Bituminous Coal Act; and then director of the Wash- 
ington Office of the Cooperative League; and finally a Commissioner 
of the Federal Trade Commission. 

To emphasize, Mr. Chairman, my opinions and convictions about 
the Federal Trade Commission and its work, I should say perhaps 
what I hesitate to say because I do not want to talk about myself. 
In 1936 I told my good friend, » man who was my father for at least 
20 years, Senator George W. Norris, that the only job I would take 
again in Government service, w ould be a place on the Federal Trade 
Commission. 

I declined to consider jobs proposed to me on the ICC, later on the 
Commission on Communications, for which I wrote the first bill that 
was introduced, that is the first bill to create that Commission, wrote 
it for my boss, with shears and paste pot more than pencil, however. 

Then I declined to consider the suggestion to become a member of 
the Federal Power Commission, which I also had a hand in creating. 
[ say that only to emphasize the belief that I have that the Federal 
Trade Commission was created to be one of the really great organiza- 
tions of government. 

Now, when I was asked to come here, I was told that you only wanted 
me to discuss what were the effects of the Hoover reorganization plan 
on the Commission. 

Perhaps now and then as I go along, I may have to establish some 
background or benchmarks for what I say in order to show what was 
the effect. on the Commission, because we have to establish what the 
Commission was before the plan became effective. 

The Hoover plan to reorganize the Commission, as you know, was 
presented to the Congress and discussed in the Senate at least as being 
a plan which would only relieve the Commissioners, that is four of 
the Commissioners, at least, of some of the rather insignificant or 
tawdry administrative duties they had had prior to the adoption of 
the plan. 

I think that in the testimony, or in the debate, Senator Russell Long 
got a commitment before he would vote for the adoption of the plan 
that the plan would not deprive any of the Commissioners of any of 
their authority except that authority which they had over rather insig- 
nificant administrative details or matters, such as the hiring and firing 
of a few stenographers. However, the Hoover plan ac tually became 
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a revolutionary plan, a revolutionary plan and its effect was to wholly 
recreate the FTC and wholly recreate the authority that the Commis- 
sioners had. 

It did more than that. I would like to have the privilege, Mr. Chair- 
man, of putting a statement in the record, because I am dealing now 
without the notes before me, dealing with a very important, a great 
subject, I think. 

Of course the Hoover plan did establish in the President the power to 
appoint a Chairman to the Commission. It made the Chairman of 
the Commission subject to the President, except insofar as he was 
subject to the law. 

He can be appointed and removed at the will of the President. In 
that degree at least it detached the Commission from control by the 
Congress of the United States. And it destroyed its so-called inde- 
pendent status or affiliation with or allegiance to the Congress of the 
United States. 

The Hoover plan gave to the Chairman of the Commission the 
authority —we were told at least—to form a program of work to then 
distribute the workload of the Commission, to have complete control 
over all of the procedural work of the Commission. 

It gave him complete authority over all those engaged in procedural 
work at the Commission. And it was interpreted at least that he had 
authority to nominate the directors of the so-called policymaking di- 
visions of the Commission. He had authority to prepare or to direct 
the preparation of a budget. There may be some other authorities he 
had of which I will think as I go along. But the plan gave him com- 
plete authority over the Commission, almost dictatorial authority, 
that is the right to use a dictatorial authority if he wanted to use it. 

The Hoover plan destroyed the right of four Commissioners to fulfill 
their obligations which they assumed when they took an oath of office 
to enforce the law. 

It destroyed the right of the Commissioners or the opportunity of 
the Commission to be an administrative law agency of government, 
in my opinion. 

Maybe I should go back and say what authority the plan left to the 
four Commissioners. The four Commissioners were left with author- 
ity over the so-called policymaking functions of the Commission, 
whatever that means. And I want to remind you that a great United 
States Senator has said in the Senate on several recent occasions that 
if you will give him authority over the procedural matters in any 
agency of Government he will assume authority over all the policy 
matters. That is exactly true of every agency of Government tte 
been associated with and every agency in business and private life I 
have been associated with. It was most certainly true of the FTC. 
If you give me authority over the procedural business of the Com- 
mission, I will control the policy matters of the Commission, if I de- 
sire to do so. 

The 4 Commissioners were left with authority to approve the nom- 
inations of the 4 or 5 directors of the 5 so-called policymaking bu- 
reaus. They could either approve or reject them. If they rejected 
them, they had no authority to propose others and thus the control 
of those bureaus and the authority to name directors who could act 
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in the interim rested in the hands of the Chairman if he wished to 
assume that authority. 

It gave to the four Commissioners authority to approve a budget 
after it had been made. It denied to the members of the Commission 
according to the advice given to us, the opportunity to associate our- 
selves in any way with the work of the Commission insofar as that 
work was done or being done by the members of the staff. 

An iron wall was thrown up between the Commission and the staff. 

In short, we were told that the four members of the Commission 
would henceforth devote themselves to cases and the Chairman would 
assume complete responsibility for the administrative work of the 
Commission. 

Mr. Chairman, I would like to say before I forget it now, that I 
would like to petition the Congress to repeal the Hoover Commission 
plan immediately and as quickly as possibly and restore the authority 
to the Commission that it once had. 

I must add that at that point I would have to differ with my old 
friend of some 30 and more years, and my colleague, Jim Mead. I 
understood him to say yesterday that he would favor the restoration 
of the so-called rotating system for the naming of chairmen. 

I would not, Mr. Chairman. I would try to do what I could do to 
have the Chairman elected by democratic processes, elected by the 
members of the Commission. I desire to have a chairman with lead- 
ership ability, a chairman who coyld inspire the Commission, a chair- 
man who would hold office as chairman only as long as he deserved 
to hold it. 

I would not want to demean the chairmanship by having a chair- 
man just happen to become the chairman when “his year came 
around.” That was the condition under the rotating condition of 
chairmanship. But you did not need to amend the law, in any way 
to provide authority for the Commission to elect its Chairman. The 
Commission had that authority at all times, and I think it should 
have exercised that authority long ago. 

Mr. Chairman, I haven’t discussed this with anyone, it is just my 
personal opinion, but I would like to petition the Congress to continue 
its study of the Commission. 

I am by no manner of means satisfied now that the Commission’s 
theory of attack on the greatest enemy our country has, which some 
people call “monopoly” and which I prefer to call “economic mate- 
rialism,” or “materialistic secularism,” or something of that kind. 
I don’t know whether the Commission theory of attack on this enemy 
is the best form of attack. I am not nearly as sure about that as I 
once was. I think I would like to consider the Canadian theory of 
attack on that evil. I again insist it is the greatest evil that con- 
fronts us. 

Then, if the Congress does not want to do that, I think I would like 
to see the Congress abolish the Commission and establish a one-man 
directorate in the Commission, and thus do openly and avowedly, what 
I think has been done by the Hoover Reorganization Plan. 

I thought you might ask or someone might ask why I submitted to 
the plan while I was a member of the Commission. While I was a 
member of the Commission, we had a very kindly and very charitable 
and very benign Chairman in Mr. Mead, who was very tolerant and 
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considerate of me, and I did not submit to the directives or to the 
theory of authority that was laid down for the Commission. 

I was, very frankly, a rebel. I was in continuous rebellion against the 
Commission, in that respect throughout the time that I was on the 
Commission. I lived in the hope that, at some time, the Congress 
would repeal the plan before I left the Commission. 

Mr. Evins. Mr. Carson, at that point, would it be fair to say that 
the authority exists under the plan for abuse, if the Chairman, be he 
Democrat or Republican, so was minded to exercise the authority ? 

Mr. Carson. Oh, Mr. Chairman, it certainly does. It is there with- 
out doubt. There is the authority, if the Chairman wants to assume 
the authority. There is the authority that would be invested in a 
dictator. 

I should say now, while I have this thought in mind, one other effect 
of the plan was to create discord, suspicion, enmity, and scuttlebutt 
and all the conspiracies that grow out of that kind of a poisoned 
atmosphere to develop in the Commission. 

Those conditions exist to some degree in all agencies of Government, 
and private business, as they did in the Congress in the years I spent 
on the Hill. 

They existed in the Commission prior to the adoption of the Hoover 
oe: But the poison increased in marked degree after this plan 

came effective. I will tell you why, and tell you what burden I had. 
Under the plan the employees—let’s take the procedural employees, but 
what I shall say applied also in some degree the so-called policy- 
making employees—knew their whole economic security rested in the 
hands of the Chairman of the Commission and his court, that is his 
administrative assistants, et cetera. 

Thev knew it was contended and accepted that he not only had 
authority over them and authority over their work, but that also the 
four of the Commissioners had no authority over them, and no right to 
intrude upon them and their work. I made it a practice when I came 
to the Commission to spend much of my time, when I was free from 
the desk, visiting in the office of the staff employees of the Commis- 
sion. I wanted to be one of them, and for the purpose of learning 
what they were doing and why they were doing it. 

I think the members of the staff will tell you that I indulged in 
that practice whenever I had an opportunity to do so. I want to add, 
Mr. Chairman, that it was a wonderful staff. I haven’t much tolerance 
for this “dreamy-creamy” blather that is uttered about experts on these 
commissions. I have known most of the Commissioners from the time 
the Commission was organized. There were a few I have not known. 
For 2 or 3—and not for John Carson—for 2 or 3 I have high regard 
for their ability as experts. But I could have gone into the Commis- 
sion staff and picked out a half dozen fellows who would have been 
the equal of any of the Commissioners I have ever known. I was 
always anxious, therefore, to know what these boys were doing and 
to learn from them. 

It wasn’t long after this plan was adopted that I began to note the 
fear and hesitancy on the part of employees and on 1 or 2 occasions 
I was reminded they were a little bit afraid to talk with me. 

The old path to my door became a little dusty. I then found that 
hesitancy so marked I decided I was doing a grave injustice to these 
men by being an intruder into their office and being seen with them. 
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I think that kind of condition will prevail and must prevail under this 
kind of a theory of organization. It is one of the worst theories of 
organization that I have ever had put before me. It was a most absurd 
theory of organization. It was an utterly unmoral plan where you 
place the responsibility on four Commissioners to enforce the law and 
then deprive them of the tools and opportunity to fulfill that obliga- 
tion. 

Let’s look at the background of this Commission. If there is one 
man who was more responsible for the creation of the Commission 
than other men, he was Louis D. Brandeis. 

Mr. Brandeis at that time was a practicing attorney and a very suc- 
cessful practicing a’ torney, and he had been serving over several years 
as something of a public counsel in many cases. 

He had reached the conclusion that the Sherman Act and the Anti- 
trust Division of the Department of Justice would not provide us with 
the protection of a free economy that we would have to have. 

Just about that time, I think it was in 1902, President Theodore 
Roosevelt created the Bureau of Corporations. Mr. Brandeis and 
President Roosevelt were very good friends and the expression of phi- 
losophy in the Bureau of Corporations was exactly the expression of 
the philosophy Mr. Brandeis had uttered on many occasions. 

From that time on you will find in Mr. Brandeis’ speeches, and also 
letters and writings, the theory of creating a Commission which would 
have the obligation and the power to stop in the incipiency those prac- 
tices and conditions, et cetera, which would result in certain restraints 
of trade and certain unfair and deceptive practices in the sale of goods. 

The whole theory that he expressed in the Federal Trade Commis- 
sion Act—and the act, while it did not give him what he wholly wanted, 
gave, I think, a large part of what he wanted, and he wanted a Com- 
mission to act to stop evils in their incipiency. 

Incidentally at that time as you will remember, he was also the very 
close friend, the confidant of and the counsel to President Woodrow 
Wilson. If you will read Mr. Wilson’s speeches and statements and 
read Mr. Brandeis’ speeches and statements, you will see how much 
in accord they were as to the purpose of this Commission. 

Mr. Evins. Thank you, Mr. Carson, for your very thoughtful state- 
ment which I am sure will be most helpful to the committee. 

We have an important vote on the floor on the minimum-wage prop- 
osition and the committee will have to stand in recess, unless there 
is no objection to the counsel proceeding with the asking of questions, 
if there is no objection of anyone present to the counsel asking ques- 
tions in my absence. 

The committee will take a brief recess. I hope to be back shortly. 

(Recess. ) 

Mr. Evins. The subcommittee will come to order. 

Mr. Carson. If you will let me finish that paragraph and let me 
submit this statement, Iwill submit to questions. 

Mr. Evins. The statement may be received. 
(The document referred to is as follows :) 


STATEMENT OF JOHN CARSON, FORMER COMMISSIONER, FEDERAL TRADE COMMISSION 
My name is John Carson. I was a member of the Federal Trade Commission 


throughout about 4 years. My term of office ended about 2 years ago. I was 
appointed by President Truman, and I accepted the appointment even though I 
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se declined to be interested in a similar appointment which had been proposed 
oO me some years earlier. 

I have been in Washington for about 38 years. I came to Washington in 1918 
to become the correspondent for some nationally known newspapers, was a mem- 
ber of the Press Galleries for many years, then was an administrative assistant 
and an adviser to a great United States Senator. Thereafter I became the Con- 
sumers Counsel, and therefore the Director of the Office of Consumers Counsel 
which was created by the Bituminous Coal Act. Thereafter I became the direc- 
tor of the Washington office of the Cooperative League, USA, and then I became 
a Commissioner of the Federal Trade Commission. Now I am a free-lance 
writer, or I am attempting to be that. 

I was asked, as I understood, to appear here and to present a statement of fact 
and opinion as to the effect of the reorganization plan which was proposed for 
the Federal Trade Commission by the Hoover Commission, was then approved 
by the Congress, and was then applied to the Commission. 

Despite my desire to conserve your minutes, I must present a bit of back- 
ground for the statements of fact and opinion I shall make. If I am to talk 
about the effect of the reorganization plan, I must establish some of the bench- 
marks for the purpose of measuring the effect. And if I could succeed in estab- 
lishing the validity of my opinion that the Commission was conceived to be, 
that it could be, and that it should be one of the most important of all the ad- 
ministrative agencies of Government, I would have no apology for the minutes 
I must use. I believe just that, and thereby I wa!lk in the footsteps of great 
men as I shall later reveal. I believe the success, or the failure, of the Federal 
Trade Commission to do the work it was given the opportunity to do will deter- 
mine the degree of success, or failure, for our democratic way of life. 

The Commission was conceived to be. and was created to be, primarily, a 
factfinding and fact-publishing agency of Government. 

That is the first benchmark I want to establish. It is, in my opinion, the 
most important of all the benchmarks. 

I contend the Hoover reorganization plan deprived four Commissioners of 
the right and the opportunity to participate in the finding of facts, and the 
publishing of facts. 

I eontend that the Hoover reorganization plan thereby denied to four Com- 
missioners their right and their obligation to fulfill those obligations of the law 
which are a part of factfinding and fact publishing. 

I contend that the Hoover reorganization pian placed this authority in the 
hands of the Chairman. 

Now let me try to support these rather gencral statements of fact and opinion. 

The finding of fact, and the publishing of facts, and all the work associated 
with the finding of fact and the publishing of facts—or in other words the work 
which I contend is the primary and all-important work to be done by this Com- 
mission—was not related only to the tria! of cases, or the judicial work of the 
Commission. Important as that factfinding and fact publishing which is re- 
lated to eases may be. and is, it makes up only a relatively small part of the 
factfinding and fact-publishing work the Commission should do if it would en- 
force the law. 

If there was one man who was more influential than were others in the con- 
ception of, and the creation of, the Commission—and there was—then that one 
man was Louis D. Brandeis. He was then a lawyer, and a very successful lawyer 
who had become recognized as the outstanding authority among the lawyers 
concerned with Government regulation of business. Incidentally, he was then 
giving much of his time and his limited energies and his immense store of 
knowledge to the public, giving it, and without compensation. He was acting 
as a public, or consumers, counsel in many important cases. He became in 
later years, as you know, a Justice of the United States Supreme Court. I 
think the historians of the future will agree that he was one of the greatest of 
all the Justices and that there were few who were his equal. 

Mr. Brandeis had decided, as a result of his work and study, that the Sherman 
antitrust law, and its enforcement by the Department of Justice, would not pro- 
tect, and encourage, a free economy in our country. In fact, as early as 1902— 
I think that was the year—the then President, Theodore Roosevelt, made a 
similar decision and acted to have the Congress create a Bureau of Corpora- 
tions. Inasmuch as Mr. Brandeis and Theodore Roosevelt were friends, and 
Mr. Brandeis was an admirer of President Roosevelt—at that time—and inas- 
much as the decision President Roosevelt made to create this Bureau of Cor- 
porations was in accord with everything that Mr. Brandeis had been saying 
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throughout many years, I suspect Mr. Brandeis had a marked influence in the 
work of creating that Bureau. That Bureau become the seedbed in which the 
seeds were planted and in which they were developed to become the blood sys- 
tem of the Federal Trade Commission. 

The creation of the Federal Trade Commission was the accomplishment of 
which President Woodrow Wilson was most proud. At least I think that was 
true, and of course I refer to his work as related to our domestic problems. He 
may have been prouder, or equally proud, of his other child, the Federal Keserve 
System. But if you will read his speeches, and his messages to the Congress, I 
think you will agree that he had a very kindly eye for the Federal Trade Com- 
mission. Then, if you will observe his phrases, and the philosophy he expressed 
in his advocacy of the Commission, you will discover the accord that existed 
between him and his good friend and counsel, Louis D. Brandeis. Mr. Wilson 
offered the Commission as being “a watchman on the tower,” and “an indispen- 
sable instrument of publicity and information” about the practices of business 
and the conditions in our economy. You may recall he appointed 3 laymen and 
only 2 lawyers to the Commission, and unless I have been misinformed he would 
have been happy if conditions had justified him in appointing 4 or even 5, laymen. 

To emphasize the conceptions had by Mr. Brandeis and President Wilson, I 
refer to an incident involving another friend, Mr. Gilson Gardiner. Gilson was 
an able newspaperman and one of the earliest of the band of crusading newspa- 
permen to be associated with KE. W. Scripps. He had been a friend of Mr. B an- 
deis, and in fact a confederate of his; and also a friend of Norman Hapgood, 
then the editor of Collier’s Weekly and another one of the confederates who 
helped to conceive the Commisison. Gilson got very angry about 11 months after 
the Commission began its labors. He wrote to Mr. Brandeis and complained, 
and with considerable rancor, that the Commission had been in office for 11 
months and had not tried 1 case. Mr. Brandeis replied that that fact did not 
disturb him, and he added that he hoped the Commission would devote the first 
one or 2 years of its life to the finding and publishing of facts, and not to the 
trial of cases. 

In this general connection, I think some of you may have had the somewhat 
delightful experience of listening to Justice Brandeis in his later years and when 
he was talking to some of his young friends. You may remember his words as 
those young friends indulged in somewhat vague and glib talk about “the knowl- 
edge of the law,” The Justice would say what he said to me on a number of oc- 
easions, and I quote accurately, “At least three-fourths of the cases I won as a 
practicing lawyer and three-fourths of the cases I decided from the bench were 
not won, or made, because of any knowledge of the law—they were won or made 
because of my knowledge of mathematics.” He was always interested in the 
facts. 

We can all agree, of course, that President and Mr. Brandeis were concerned 
with the finding of facts and the publishing of facts as related to cases which 
might be developed before the Commission. They were so concerned. But they 
were primarily concerned with the finding and publishing of economic facts as 
related to conditions in our economy. They were interested in having the Com- 
mission do such great public service as it did in the investigation of the electric 
utility industry. They were interested in having the Commission be “a watch- 
man on the tower” and to keep the Congress advised of the dangers ahead. 

Mr. Chairman, I think the Hoover reorganization plan served to destroy the 
opportunity for 4 members of the Commission—4 at least—to fulfill obliga- 
ion to seek for facts and to publish facts. The reorganization plan destroyed the 
opportunity—the freedom—for four Commissioners to fulfill the obligations they 
assumed when they took an oath of office to enforce the laws for which they be- 
came the trustees. The reorganization plan destroyed the opportunity for the 
Commission to function as an administrative law avency. The reorganization 
plan detached the Commission from the Congress and made it a subject of the 
President and the executive branch of the Government. The reorganization plan 
bred suspicion and discord and gossip and conspiracies in the staff of the Commis- 
sion and thus injured the morale, and I think injured it unto complete destruc- 
tion if the reorganization plan is continued. 

Therefore, I must petition the Congress to act, immediately, to repeal the reor- 
ganization plan and to restore the freedom of the Commission. I think the Con- 
gress owes to four Commissioners an opportunity to escape from a position which 
must be humiliating to them, as the position they occupy certainly demeans them. 
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At this point, I would have to differ with my good friend of almost 40 years, 
Commissioner Mead. I understood him to say that he would favor what we know 
as the rotating system for the naming of a Chairman. I would not. I would 
prefer to have the Commission elect its Chairman by democratic process. The 
Commissioners could have done just that in the years prior to the Hoover reor- 
ganization. I wish they had adopted that system. I would prefer to have a 
condition established where each Commissioner would have to assume the respon- 
sibility, or his measure of responsibility, for the election of a Chairman and with 
the additional rule that the Chairman would only continue to sit at the head 
of the table as long as he deserved to sit there—not for any fixed period, not for 
7 years or 4 years, or even 1 year, but only for as long as he deserved the honor, 
I want a Chairman who is responsible to the Congress and who would be a leader, 
an inspiration to his associates and for the staff to fulfill every responsibility of 
the law. I could never be happy with a plan of rotating chairmanships where 
Smith or Brown or White just happen to sit at a spot where they will drop into 
the Chairman's chair. 

I would like to see the Congress act to restore to the Commission its authority 
as that authority existed prior to the adoption of the Hoover reorganization plan. 
I wish the Congress would thus open the doors and windows of the Commission 
and invite the sunlight into the building. Then, I would like to have the Congress 
continue to have such studies made of the Commission as this committee is 
making and for the purpose of determining whether and its theory of attack on 
the most dangerous enemy our way of life and our country has constitute the 
most effective form of attack. When I refer to our most dangerous enemy, I 
refer to those conditions which some describe by the word “monopoly.” I prefer, 
however, the descriptive terms employed by others, and they are “economic ma- 
terialism,” or “materialistic secularism.” 

Now, I think I am obligated to attempt to support and justify some of the 
general statements I have made as I condemned the Hoover reorganization plan. 

I ask, What was the meaning of the reorganization plan as it was interpreted 
and applied to the Commission organization? 

The plan gave to the President. or the executive, authority to appoint a Chair- 
man, and incidentally to dismiss a Chairman. 

The Chairman was given authority to plun the work of the Commission, and 
to distribute the workload. 

The Chairman was given authority to nominate the directors of the policy- 
making bureaus of the Commission. 

The Chairman was given authority to direct the preparation of and the devel- 
opment of a budget. 

The Chairman was given complete, and absolute, authority over the so-called 
procedural work of the Commission and all of those concerned with procedural 
work. 

A very able and experienced United States Senator has said on several occa- 
sions, and rather recently, that if someone would give to him authority over the 
procedural work of any Government agency he would gain control over its policy 
work. I am confident the Senator was justified in making that statement inso- 
far as it might he applied to the Government agencies with which I have had 
association. It would certainly be true of the Federal Trade Commission—of 
my day. 

Let me examine a bit more into the facts because this is very important, in my 
opinion. 

The Chairman was given authority to nominate the directors of the policymak- 
ing divisions of the Commission. 

It was true that after the Chairman had nominated the policymaking directors 
of the important bureaus, the four Commissioners had the right to approve of, or 
to reject, his nominees. But the four Commissioners had no authority to name 
other directors. They could only wait until the Chairman might submit substt- 
tute nominees, and inasmuch as the work of the bureaus had to go on, the direc- 
tors who had been nominated and whose nominations had been rejected might 
continue to act as the directors of the bureaus until their successors were 

ualified. 

’ Now look at the party line the Hoover plan thus established. You had a Chair- 
man who was appointed by a President and who was a subject of the President 
because he held office as long as he satisfied the President. The Chairman was 
empowered to appoint the directors of the policymaking bureaus of the Commis- 
sion. The 4 Commissioners—2 of whom were assumed to not be associated with 
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the political party then in power, were immobilized insofar as being able to pre- 
sent a dissenting political opinion was concerned. They were, as all four Com- 
missioners were, powerless to restrain the Chairman. You thus have the oppor- 
tunity for the Chairman to create and organize an all-powerful administrative 
court, and you have in the four other Commissioners functionaries who are rele- 
gated to being something in the nature of administrative eunuchs. 

The Chairman of the Commission has also been given authority to plan the 
work or program of work, and then to distribute the workload. I emphasize that 
I would not say, and I would not believe, that the present Chairman, or any Chair- 
man of these days, would use that power to assign the workload so that friends 
might be favored or enemies punished. But I do say that the Huover reorganiza- 
tion plan developed a condition where such practices might be indulged, and it 
is a bad conditiun as related to any agency such us is the Federal Trade Com- 
mission. The pressures can be tremendous in cases that develop there. The 
pressures were tremendous in some of the work I had to do. I would dislike, 
until I abominated, a rule or program which gave to me unfettered authority as 
a chairman to develop a program of work and to assign the workload, and thus 
had to endure the pressures, or threat of pressure. 

I must now put emphasis on another obligation of the five Commissioners. 

The 5 Commissioners, the Chairman and the 4 other Commissioners, had to 
accept oaths of office to enforce the law. The Commission was created to 
discover, and then to stop, the acts and practices which might result in restraint 
of trade or in the commission of unfair or deceptive acts and practices in the 
sale and distribution of goods. They were to act to stop these acts and practices 
in their incipiency. When the acts and practices were such as to cause the 
Commissioners to believe that the law had been violated, the Commissioners 
were authorized to utter an indictment, or a complaint, and to provide for trial 
of the facts. But the primary obligation of the Commission was to discover 
and expose the acts and practices in their incipiency and to stop them, and stop 
them then and there. , 

I cannot possibly conceive of how 4 Commissioners—the 4 who were relegated 
by the Hoover plan to be judges in cases brought before them—can act to fulfill 
the obligations of their oaths of office to discover and to stop acts and practices 
in their incipiency if they are not only denied the tools to work with—they 
are not only denied that—but an iron curtain is cast up between them and 
the workers, and the area of work. 

The 4 Commissioners were told—we were told—that we were to devote 
ourselves to work on cases and that the Chairman must assume all the adminis- 
trative work of the Commission. The Chairman, it must be emphasized again, 
had absolute authority over the policymaking directors, over the plan or program 
of work, over the distribution of the workload, and of course complete authority 
to determine the welfare of all employees involved in procedural work—that is 
complete authority subject, of course, to any protection the employees might 
get through the civil service laws. 

The 4 Commissioners were denied the opportunity, and the right, to associate 
themselves with the work of the employees. But even if a Commissioner were 
not denied that opportunity, or if he refused to accept any such restriction upon 
his authority—and I was one who refused—the Commissioner soon learned 
that employees might be afraid to talk with him and they would certainly be 
afraid if, by any chance, they might give to a Commissioner information which 
might be embarrassing to a Chairman, and the members of his court. 

I have great regard for the men and women who make up the organizations in 
these administrative agencies. I have been associated with many of them, and 
have been involved in their work for almost 40 years. In the Federal Trade 
Commission there were men and women who might have been, and in some 
cases I know they would have been, far more competent to fulfill the obligations 
imposed on a Commissioner than would the average Commissioner. I know, 
and know with certainty, they would have been more competent than I was 
to do the job. 

As I honor these employees, I do not question them, or disparage them, because 
of the fear they may have—and usually do have—about their economic security. 
Some Members of the Congress and I have fought over this battleground in years 
past, but I still have to stand firm and say I have the utmost of compassion for 
the Government worker who has a wife and who has children and whose job 
stands between them and hunger. 

It was not long after the reorganization plan became effective that I noticed 
the old pathway to my door was not being used as it had been by the employees. 
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Some employees, usually those in the higher ranks, continued to come to talk 
with me. But often, or at least now and then, some of those said something to 
remind me that he had some fear that he might be guilty of a transgression. 
From the first day that I became a Commissioner, I adopted the practice of 
visiting in the offices of men and women who were laboring over some particular 
problem. I wanted to know what they were doing, and why they were doing it. 
But I had to abandon that practice after the Hoover plan was adopted if I would 
be fair to employees. I began to fear that I might subject them to criticism, or 
inyolve them in some way in an action which might cause them to suffer. I just 
did not want to expose them to punishment. , 

That was in the days when we had a Chairman who was a very kindly man 
and a very patient man and a very benign man. He was one who had no greed 
for power. Then, we had a President who told those he appointed to the Com- 
mission that neither he nor any official of the Presidential staff would ever inter- 
fere in the work of the Commission. I think we all knew that his promise was 
as good as a gold banknote. I believed, and in fact I knew enough to know, that 
if anyone associated with the President had attempted to interfere in my exercise 
of my responsibilities as a Commissioner they would have been punished. We 
were fortunate to have the Commission administered under those conditions. 
And yet the Hoover reorganization plan inspired and created and bred in the 
Commission the seeds of discord and suspicion and the gossip and the scuttle- 
butt which become the deadly poisons to an administrative organization. 

Turn now to the administrative law process. It is, as I understand it, not a 
process which calls for the work of judges. It calls for the work of adminis- 
trators. The Commissioners were expected to become schooled in facts and 
skilled in the measurement of the effects of contending economic pressures. They 
were expected to labor to become experts in dealing with all the problems that 
were envisioned by the laws entrusted to the Commission. They were expected, 
as members of an administrative law tribunal, to labor individually, but always 
collectively, to fulfill all the obligations of the law. They were expected to get 
their hands into the facts, to taste them and test them and measure them, and 
then determine what they might do in accordance with their authority to pre- 
vent any incipient evil that might evolve out of those facts. 

The authority of the Commission was entirely that of the injunction or the 
authority to stop acts and practices, but to stop them in their incipiency if they 
were evil or if they were such as might induce us to believe they would result in 
violation of the law. We might, if the acts and practices had reached the point 
where we had reason to believe they had resulted in violation of the law, utter a 
complaint or an indictment. But it was the desire of the great, the able, the wise 
Mr. Brandeis to have the Commission act to avoid, if possible, the need for indict- 
ment and trial. He had, as he often told me, almost unbounded confidence in 
the will and the ability of people to defend themselves if they were given the 
advantages of information, of facts, of education. 

How are we to advance the administrative law processes—that is, if we are 
one of four Commissioners—if we are denied the right to get our hands and our 
minds into the job of discovering facts and testing them and measuring them 
against the obligations imposed on us to discover and stop evil practices? I 
think the Hoover reorganization plan denied the right to four Commissioners to 
be a part of the administrative law process. 

Now let me turn to two circumstances that irked me. One was the prepara- 
tion of the budget. That, I believe, is a task which is a sacred one. But here in 
the Commission we had a budget prepared under the direction of a man over 
whom we had no authority. We had no authority over his work, had no author- 
ity to act until the budget was prepared and a mass of statistical fact was placed 
before us for our approval, and for our signatures. Then, at that late hour, and 
after the stew had been put together and bended, we were given the right to 
examine the budget and to examine and cross-examine any employee or official 
about any matter presented by the budget. I was not competent to do that job. 
I was not competent to sit at a table, cast my eyes over tables of figures, discover 
something that might invite examination, and then accomplish anything through 
examination and cross-examination. I just could not do it, and therefore I de- 
clined to continue to approve of any budget requests until I was given complete 
freedom to examine into all the work of the Commission, to know why and how 
and by whom it was being done. 

But then, let us proceed to the more important problem. Those who sign a 
budget request and then accept the moneys granted in answer to their requests 
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become, in fact, the trustees for those public moneys. They become the trustees 
as those moneys are spent. I cannot see how that conclusion can be escaped. 
But here—if I had signed the budget requests—I would have assumed obliga- 


tions of trusteeship and when I knew I was being denied the opportunity to ful- 
fill those obligations. 


Gentlemen, I believe that the reorganization plan imposed on the Commission 
an unmoral condition as related to administrative work and administrative re- 
sponsibility. I think it is an unmoral condition, a condition without morals, when 
we impose responsiblities on any man or woman, and particularly on any vulner- 
able subordinate, and then do not give him or her the authority to fulfill the obliga- 
tions of the responsibility imposed. That unmoral condition runs through the 


administrative work of the Federal Trade Commission since the Hoover plan 
became effective. 


This is no place, I understand, to talk about cases and casework. But, if I 
have the time and the opportunity to refresh my memory, I would like to return 
and to talk about cases and casework when the committee reaches that point of its 
work. I have to disappoint some of my good friends, some of my best friends, 
in the Commission when I reach this field of discussion becaue I do not have the 
respect for the efficacy of indictment and trial and judgment that is had by these 
good friends. I have to agree with what I think was the philosophy of Justice 
Brandeis and Woodrow Wilson. But if cases and casework are to be the all- 
important work of the Commission, then I think I can demonstrate that the laws 
must be amended in many particulars and in degree which will sharpen the teeth 
and strengthen administrative jaws. I have little of hope that the consumer 
will be protected if we must depend on casework and the laws are left as they 


now are, 

Mr. Carson. I want to say for the purpose of emphasis, I think if 
you will read the history of the conception of this Commission, Mr. 
Brandeis and Mr. Wilson were wholly interested in creating a Com- 
mission which would have as its primary obligation the finding of facts 
and the publishing of facts. 

That meant not only the finding of facts and publishing of facts as 
related to cases, it meant the finding of facts and publishing of the 
facts that resulted in the conditions which should be stopped in their 
incipiency if the Commission wanted to enforce the law. 

I think, as I recall, another good friend of mine of those days was 
around here. His name was Gilson Gardiner. He was one of the origi- 
nal E. W. Scripps newspaper men. Gilson was not only a correspond- 
ent for newspapers, he was also a crusader, a great friend of Brandeis. 
He participated with Brandeis in the development of this Commission. 

Gilson wrote to Mr. Brandeis about 11 months after the Commis- 
sion was in office and he complained bitterly to Mr. Brandeis that “The 
Commission has now been in office for 11 months and it has not tried 
one case.” Mr. Brandeis replied that fact did not disturb him one bit. 
He added that he hoped the Commission would devote the first years of 
its life to the findings of facts and the publication of facts and would 
not be concerned about cases. 

I am also interested in Justice Brandeis’ conception of the work of 
the Commission. He honored me by inviting me into his friendship 
and in his later years I spent many an afternoon with him. I used 
to enjoy a statement he made for the benefit of young lawyers he had 
at his teas, occasionally, and who were apt to talk about the importance 
of the knowledge of the law. Mr. Brandeis would say, as he smiled 
occasionally as he said to me on two or three occasions, “At least three- 
fourths of the cases I won as a practicing lawyer and three-fourths 
of the decisions I made from the Bench were not made because of 


knowledge of the law, they were made because of my knowledge of 
mathematics.” 
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He was afraid, I think, that the Commission would become over- 
whelmingly burdened with the theory of becoming a court. I think 
that was Mr. Wilson’s fear, also. He appointed only two lawyers 
to the Commisison. He appointed three nonlawyers. Unless I am 
misinformed he would not have been chagrined if he had been presented 
with a condition which would have permitted him to appoint 4 lay- 
men, or even 5 laymen. 

I say that because I believe that the whole theory of administra- 
tive law as I understand administrative law, is that the decisions you 
make are a natural development of the facts and that any Commis- 
sioner who is a Commissioner must be concerned with getting his hands 
into the facts, kneading, molding them and tasting them, so that 
finally a decision may be born. 

I would like for you to tell me how four Commissioners who are 
relegated to the position of judge of a court down there, how they 
can fulfill their obligation of law under the administrative law process, 
if they are denied the opportunity to associate with the producers of 
facts, men who are developing these facts and to know why and how 
they are developed, for what purpose and how they are going to do 
it. In my opinion. they cannot. Again, Mr. Brandeis’ theory—and 
I think it is a sound theory and is the one I would like to see enforeed— 
was that this Commission was to be a watchman on the tower, as Mr. 
Wilson said, be “an indispensable instrument of publicity and in- 
formation.” It was to be constantly aware of its duty to advise the 
Congress of the United States. 

T would like to know how the four Commissioners on this Commis- 
sion can possibly be watchmen on the tower and discover the conditions 
in their incipiency, conditions which might result in cases to be tried 
but which also might be treated more effectively otherwise, if we fol- 
lowed the concept imposed by the Hoover Plan. 

I think for example the greatest work that the Commission ever did, 
the greatest public service it ever did and it was a service comparable 
with the service done by any other domestic agency of Government, 
was done in the investigation of the electric utility industry. That 
was a work which was not related to any “case.” It was related to 
work to be done by the Congress. It provided us with the factual in- 
formation that enabled us to create TVA, and REA. 

Incidentially I was a very, very close friend of Bob Healey who 
directed that work and I associated with him in the work. I can talk 
from experience about that work. 

T fee] that where you have a condition imposed on 4 men, on 4 Com- 
missioners where they are denied their opportunity to fulfill what I 
think is their obligation under their oath of office, the Congress is not 
fair with them. The Congress should either relieve them of the pasi- 
tion they now occupy, or should restore to them the authority to ful- 
fill their obligations. 

Let me give you another example of a condition that I abhorred. 
We were permitted to approve of a budget after the budget had been 
made. We weren’t permitted to have any authority to hire or fire the 
budget director, no matter what he was doing or to even know whether 
he was competent, unless we could gain some knowledge through 
bringing him into a session and cross-examining him. 
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We were permitted to approve a budget only after the stew had 
been completed and the pot was put before us. Then, after a few 
hours in a Commission session, we were permitted through cross- 
examination to discover something in the stew that we might object to. 
I was not that competent. I assume others must be, but I was not 
that competent. I don’t think you can deal with a mass of statistical 
facts and tables and then, through questioning of this director or that 
director for a few hours or 2 or 3 hours, determine whether you are 
justified in signing your name to a request for money, of the Congress, 
and for the administration of these laws. 

I labored very hard over the budget because, in my opinion, that 
is a sacred obligation that lies om every executive officer of Govern- 
ment. I labored very hard, but I found in the day and 2 days that I 
labored I could not be satisfied that I was competent to sign my 
name to the request for money, or to the budget. So I refused to sign 
the budget requests. 

Then there is another situation which impelled me to refuse to sign 
the budget requests. Incidentally, I told our Chairman that I would 
be very glad to be exposed as having refused. When you sign a budget 
request to the Congress for money, sign the statements, and make 
requests of that kind, I think you assume an obligation of trusteeship 
to the Congress for the expenditure of that money. 

You have signed the statement saying that this money will be used 
for certain purposes. I think you become a trustee for the expendi- 
ture of that money. I tried to say to the Commission at that time, 
“You want me to sign a request for money and become a trustee for 
its expenditure and then by a reorganization act you deny me the 
right to know anything about how that money is being spent.” That 
was, and is, another unmoral concept of government. 

I just won’t do business that way. It is an unmoral condition of 
organization that I abhor, Mr. Chairman. 

I am just talking now out of memory. I have very few records. 
I took none away that I recall. I am not supplied with a secretary 
any more. I am doing this myself. 

Mr. Evins. You state the LCC has tried both systems and they have 
concluded 

Mr. Carson. I don’t think so. I didn’t state that. 

Maybe somebody else did, I didn’t. I think they have always had 
the rotating system of chairmanships. 

Mr. Evins. You point out that the Cabinet officers are subject to 
the control of the President and direction from the Chief Executive, 
whoever he may be, including the Attorney General. 

Mr. Carson. Mr. Chairman, yes; but I don’t want any organization 
of Government that exercises a judicial function to be subject to the 
dictation of the President. 

Look what you have, Mr. Chairman, you have a Chairman ap- 
roe by the President. You have a complete party line from the 

resident down, if they want to use it. You have a Chairman ap- 
pointed by the President, who in fact names the policy directors for 
the Commission, who holds in his hands the welfare and economic 
security of every clerk and so on in the Commission. 

Mr. Evins. Mr. Carson, would you go along with the statement of 
Commissioner Mead for the recommendation of a strong capable exec- 
utive director subject to the direction of all the Commissioners. 
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Mr. Carson. I always thought that should have been done, Mr. 
Chairman. 

Mr. Evins. He should be subject to the direction of all the Commis- 
sioners, the full Commission. 

Mr. Carson. That is right. 

Mr. Evins. Rather than any individual commissioner ? 

Mr. Carson. That is right. 

That was discussed at one time and I was very much in favor of it. 

Mr. Evins. I noticed in your comments and comments of other 
witnesses that you have referred to the Commission as quasi-judicial 
and quasi-legislative but we have more recently had thrown into the 
use of language quasi-executive. 

Do you adopt that? 

Mr. Carson. No; I don’t. Once you establish executive authority, 
there is no quasi from then on, it is executive-executive, because that 
kind of power develops power and the exercise of power breeds the 
appetite for power. I have sympathy for the fellow that assumes that 
responsibility, Mr. Chairman. I would not say that this Chairman, 
or the last Chairman, or any Chairman in the future, would use the 
opportunity, that he has under this theory of organization, to use all 
the power he has. 

Where he has the authority to develop a program of work and direct 
the distribution of work and so on, he has the authority in fact to 
direct and control the answers. He has authority to make decisions 
favoring friends or punishing enemies if he wants to use that author- 
ity. I don’t want to believe that any man will ever sink down to doing 
that. Although I have no doubt 

Mr. Evrns. The possibility for abuse exists? 

Mr. Carson. It is there, and there is no possibility to review the 
actions of abuse, Mr. Chairman. 

Mr. Evins. May we say that the founding fathers of the FTC— 
a and Woodrow Wilson—would not recognize the Commission 
today ! 

Mr. Carson. Not at all, Mr. Chairman. I began on Capitol Hill 
in 1918, March 1, 1918, and I think any one of your friends that know 
me, and I at one time knew practically every Member of the Senate, 
knew them very well and most of the Members of the House, they will 
say I was pretty active around Capitol Hill. The Commission 
throughout my association with it, since 1918, and that was when Bill 
Colver was down there, the Commission was always under the attack 
of people who wanted to destroy it. I think the people who put over 
the Hoover plan are the same people who wanted to destroy it. 

They wanted a weak Commission, an executive director who would 
be a subject of a President. 

Mr. Evtns. You stated something about four of the commissioners 
being detached from the Congress. 

Mr. Carson. I think they are judges now. Of course the whole 
Commission is detached from the Congress, Mr. Chairman. 

But there are four Commissioners who are detached from any ad- 
ministrative authority down there. 

Mr. Evtns. The Chairman is attached to the White House and the 
other four commissioners are detached from the Congress, with whom 
are they attached ? 

Mr. Carson. I think they are somewhat compelled to be—— 
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Mr. Evins. The Chairman whomever he may be, as the present 
system prevails. 

Mr. Carson. That is right, whoever he is. 

Mr. Evins. Did you testify that the system destroys the right of 
four. Commissioners with respect to the fulfillment of their obliga- 
tion ¢ 

Mr. Carson. I did, Mr. Chairman, very much so. I don’t know how 
they can possibly fulfill their obligation. 

Mr. Evins. You testified that four Commissioners under the pres- 
ent system are left without any authority over policy matters. 

Mr. Carson. They were in words given authority over policy; yes. 
I think the statement was that their jurisdiction over the matters of 
policy is reserved to them. 

Mr. Evins. But those who control the procedure control the policy ? 

Mr. Carson. That’s right. 

Mr. Evins And did you testify that four of the Commissioners in 
your opinion under the present system are left with authority only to 


approve but not to suggest the names of other personnel for key 
bureau heads? 


Mr. Carson. That’s right. 

Mr. Evins. That is really a new idea to me. 

Mr. Carson. It is a strange idea. 

Mr. Evtns. They can only rubberstamp what is brought in? 

Mr. Carson. They can either approve or reject but they could not 
name the substitutes or had no authority to suggest any. 

Mr. Evins. You are not saying that any bad ones have been recom- 
mended under the system. but suppose an improper person was recom- 
mended, then the other Commissioners could not do anything about 
it under the system ? 

Mr. Carson. That is right. 

Mr. Evins. They could not suggest an alternate? 

Mr. Carson. They might have been permitted to, tolerated, but to 
have any authority to actively suggest an alternate; no. 

Mr. Evtns. You testified that four Commissioners were left without 
authority except to approve the budget as submitted to them? 

Mr. Carson. That is in effect what the situation is. Yes, sir. 

Mr. Evins. You feel that an inquiry such as this is a wholesome 
thing for the study of the oneration and functions of the Commission ? 

Mr. Carson. Well, Mr. Chairman, I hope to see the day when the 
Congress will be permitted by its workload—I know the workload 
that is on you people here—to maintain a constant and continuous 
investigation of these agencies of Government. And you have, Mr. 
Chairman, the Congress has established the authority to do just 
that in the Comptroller General’s Office. In fact the Comptroller 
General’s Office had all the authority that the Hoover Commission 
had. We never needed the Hoover Commission. 

Mr. Evrns. There has been the passage of a few acts in the past 
few years by the Congress to recapture some of the control of the 
executive agencies of Government that seem to have been delegated 
and lost over the past several years. 

Mr. Carson. I hope the Congress proceeds, Mr. Chairman. 

Mr. Evins. Mr. MacIntyre of the staff. 

Mr. MacIntyre. Mr. Carson, yesterday, during the course of our 
proceedings the General Counsel of the FTC was testifying and con- 
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siderable testimony was given concerning the quantity limit proceed- 
ing, involving rubber tires. Were you acquainted with that proceed- 
ing? 

Mr. Carson. I remember it. 

Mr. MacInryre. May I ask you, were you the supervising Com- 
missioner over that proceeding ? 

Mr. Carson. I was. 

Mr. MacIntyre. May [ask you, do you have any recollection of any 
motion that you placed before the FTC concerning the parties to whom 
the Commission should direct that proceeding be assigned for handling 
it in court after the Commission had issued its rule ? 

Mr. Carson. I am burdened with this situation, that I have not main- 
tained any association with the Commission since I left the Com- 
mission. I just did not want to intrude upon the work of my 
successors, not at all. 

I have had no association, no opportunity to review the records of 
the Commission. I would have to talk out of memory, and whatever I 
would say would be subject to correction. I will go back in memory. 

I think you, Mr. MacIntyre, had some association with this. You 
will remember that the Commission had petitions on many occasions 
to invoke the quantity limit provisions of the law. The Commission 
had done something on that case. 

They made some investigations in that case long before I went to 
the Commission. The Commission was doing nothing when I be- 
came a Commissioner, doing nothing with the record in the case. 
I am very sure of that. The Commission was doing nothing. The 

matter was just hanging fire. 

Again I think Iam right i in that—I am almost positive I am right— 
that I volunteered to take the case and see what we could do with 
it, because I felt that the Commission was obligated to make use of 
that provision of the law—the quantity limit provision. 

Mr. MacIntyre. Pardon me, Mr. Carson. I am asking about a 

eriod of time that followed the Commission decision in that matter. 

o you have any recollection of any action taken directing the mem- 
bers of the staff who were to handle that procedure in court ? 

Mr. Carson. Yes, and I would again have to go back to the records, 
because as I am getting along in years. I will be 66 soon and my 
memory fades a good deal now ‘and then. 

The Commission on my motion brought before the Commission, 
Mr. Sheehy and you and Mr. Layton. 

Mr. Layton had been doing some work, as I understood all of the 
work of preparing the case under your direction and Mr. Sheehy’s 
direction, as I recall. 

The purpose of that conference was to impress upon Mr. Sheehy 
and Mr. Layton and you our desire—I don’t think there was any 
objection to it—that the case should be in your hands, primarily in 
Mr. Layton’s hands subject to your direction and Mr. Sheehy’ s direc- 
tion. There was a discussion at the time about the General Counsel’s 
Office and its authority. I think we had them in. Inasmuch as they 
had not been very friendly or—they were not unfriendly, they had not 
been too much interested I thought in the case at that time—I was ve e 
anxious to have Mr. Layton be responsible, subject to Mr. Sheehy’s 
and your direction. 



















FEDERAL REGULATORY COMMISSIONS AND AGENCIES 169 


Mr. Macinryre. Is it your recollection that the Commission then 
directed that the Bureau of Antimonopoly and not the Office of the 
General Counsel handle that case in court ? 

Mr. Carson. That is my recollection. 

Mr. MacIntyre. I want to read you a few lines from the record of 
yesterday’s testimony. I will summarize. It was to the effect that 1 
or 2 men from the General Counsel, namely Mr. Truly and perhaps 
one other were assigned to assist Mr. Layton, but will you describe 
whether or not they were to be under Mr. Layton’s supervision in the 
Bureau of Antimonopoly or whether they were to be with the General 
Counsel ? 

Mr. Carson. While I was in the Commission—I left in September 
1953—while I was in the Commission, there was at no time that I would 
have permitted, without the most emphatic opposition, any removal 
of the authority that was had by the Antimonopoly Division over that 
case. I was determined that that case was going to be finished to the 
best of my ability. I was going to see that it was finished. 

I had not been and I stated—I am sure that they keep the minutes 
and there may be a minute of the statement made in the conference of 
the Commission where the Chief Counsel and one of his assistants were 
present. I am sure that I stated frankly, as I always tried to be frank 
in what I said, that I was not entirely happy over their belief in the 
case, not confident about their enthusiasm for the case, whatever you 
want tocall it. 

Whereas Mr. Layton I was convinced had expressed confidence, 
under your direction and Mr. Sheehy’s direction. He had done a very 
fine job, a very conscientious job, of trying to apply that provision 
of law. I was not going to let anyone get the case away from him. 
If they ever did that while I was there, I knew nothing about it. 

Neither Mr. Truly nor anybody else had any authority that was 
superior to that of Mr. Layton. 

Mr. Evins. Thank you, Mr. Carson for your helpful testimony. 

Mr. Carson. Thank you very much. 

Mr. Evins. Mr. MacIntyre says that Mr. Akerman and Mr. Murch- 
ison should be the next witnesses, but before that I would ask Com- 
missioner Gwynne or Commissioner Secrest, if either of those present 
Commissioners would desire to make a statement to the committee. 


STATEMENT OF HON. ROBERT T. SECREST, MEMBER, FEDERAL 
TRADE COMMISSION 


Mr. Secrest. I have no statement to make. If there is anything 
further during the course of the committee’s investigation that I could 
answer, I will be glad to do that. 

Mr. Evrns. I would like to ask either of you gentlemen who have 
just heard Mr. Carson’s testimony as to whether or not you feel that 
some of your duties or responsibilities have been deleted under this 
reorganization proposal, and that you now have, as he testified, au- 
thority to approve a bureau chief who is recommended, or authority 
to approve the budget as submitted ? 

Mr. Secrest. I was never there under the rotation system, so I 
know nothing about it except what I have heard. Under the present 
system while the Chairman has considerable authority—and it was 
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given to him by Congress, it is not anything that any Chairman asked 
for; I don’t think Senator Mead wanted it in particular, but it was 
handed to him and also the present Chairman—I think on many mat- 
ters that are exclusively in the province of the Chairman, he has 
brought them to the Commission table I know, on all promotions and 
salary raises that prior to their being announced he brings those to 
the table, the executive director reads them as to who they are and 
as to the basis on which they were made, generally I think on pro- 
ductivity and one thing and another. So in many of the things that 
are exclusively his, he does share them with the Commission. 

Mr. Evins. Not having served under the other system where the 
Commissioners had more authority than they do now 

Mr. Secrest. I have no knowledge what the system was when they 
all operated under the rotating system. 

Mr. Evins. Commissioner Gwynne, would you care to make a com- 
ment? This is Commissioner Gwynne, former distinguished member 
of the Judiciary Committee and a former member of the House, 


TESTIMONY OF HON. JOHN W. GWYNNE, MEMBER, FEDERAL 
TRADE COMMISSION 


Mr. Gwynne. I have no prepared statement. I did not expect to 
be a witness. I would be glad to answer any questions that you might 
have in mind. You have, however, raised some questions here, one 
is a subject upon which there is a good deal of disagreement as to 
whether a permanent chairman is preferable to a rotating chairman. 

f course I never served, Mr. Chairman, under anything but the 


present system. However, I was for 12 years on the Judiciary Com- 
mittee and we had considerable contact with the Federal Trade Com- 
mission and with the various agencies of the Government. And I 
have some ideas about them. 

I think the bane of law enforcement in this country, Mr. Chair- 
man, whether in agencies or in the courts, is the endless delay, the 
poor organization they have. The inefficient way in which they func- 
tion. And Mr. McCulloch, if you will look back in the records of 
the Judiciary Committee, I think you will find quite independent from 
Mr. Hoover’s suggestion that I suggested one way to solve those prob- 
lems would be to have a permanent chairman whose duty it was to 
see that the proper organization was maintained and the proper efli- 
ciency was at all times in operation. 

The Federal Trade Commission is an organization for which I have 
great affection and I am heartily in accord with the ideals of main- 
taining competitive business and small] business. 

We speak of the FTC as being an arm of Congress and so on. In 
reality it is an arm of the law. It is an independent agency func- 
tioning under the Constitution and subject to all the checks and bal- 
ances provided therein. It isa peculiar organization and every agency 
is in that it has various functions. There is first the judicial function. 
If that is all we had, then a rotating chairman would be the proper 
solution. Just as we have in my State supreme court, where the func- 
tion of the chief justice is simply to see that the cases get in and that 
they are heard. 

We have other functions that are legislative. We have, for instance, 
in this quantity limit that you were talking about, that is, it has always 
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been my thought that in adopting that quantity limit rule, the Com- 
mission was exercising a legislative function. ‘They were completing 
the work in accordance with the blueprint of the Congress. There it 
would not make much difference whether you had a permanent chair- 
man or a rotating chairman. 

But there is another very important branch of the work and to me 
it is the most important thing of all, and we should never forget that 
the FTC isa prosecuting agency. 

After all we do not lay down the policies. In a sense, you people 
do. Congress lays down the policy that there shall be competition, 
that there shall not be mergers to the extent that competition is de- 
stroyed. How do we accomplish that? Well, as people violate the 
policies and violate the laws that you gentlemen pass, it is our duty to 
see that they are hailed before the bar of justice. We have an ex- 
tensive organization. Investigation for instance, that is where it 
starts. Our people are all over the country, pounding the pavement, 
going into the books and records of corporations, trying to find out 
what the truth is. Hundreds of cases. You would not believe. I am 
amazed at the amount of work that the Commission has. 

Then when that is done, the case must be litigated. The case must 
be presented through the hearing examiners and to the Commission 
and finally to the courts. 

That of course is not the laying down of policy. That is action. 
That requires action and that requires efficient action. After all the 
proof of the pudding is inthe eating. I think that under Mr. Howrey’s 
chairmanship, the Commission has made tremendous progress, Mr. 
Chairman. 

We have eliminated these delays. But we still have a long way to 
go. The Commission is functioning more efficiently. It is giving the 
taxpayer more for his dollar than for a long time, in fact ever since I 
have known the Commission. 

Mr. Mead was the only other permanent Chairman as I understand 
it, and I think he too did a great work. He cut down this backlog of 
cases. He brought in an efficiency that they were not able to get under 
the old system. 

Well you might say Jim Mead and Ed Howrey are unusual people, 
very capable. That is true, yet I think that a lot of it is due to the 
fact that the responsibility is put right on them. 

I have heard a lot of talk about the rest of the Commissioners hav- 
ing nothing to do down there and nothing to say. There is nothing 
to that, Mr. Chairman. I am absolutely free to go to the Chairman 
or anybody else and give him my views. And most of the matters 
are discussed at the Commission table. 

Here, for instance, we some time ago embarked on an industrywide 
study of the insurance business. That was the result of many con- 
ferences at the Commission table and I don’t remember with whom 
the idea originated but nevertheless we all had our say about it. 

The same thing is true with practically everything down there. 

Mr. Evins. Mr. Commissioner, the Chairman, when elected, has 
historically and traditionally been the chief of all administrative func- 
tions. Do you not feel with an able and competent executive director 
that you could be relieved of this responsibility you are speaking of, 
thereby giving the full Commission efficiency ? 

80630—56—pt. 1——12 
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Mr. Gwynne. We do have an executive director now. 

Mr. Evins. I am asking Mr. Commissioner, do you think this Execu- 
tive Director should be under the authority and direction of the full 
Commission ? 

Mr. Gwynne. He is. I would say he was. 

Mr. Evins. He is under the direction of the Chairman at the present 
time. 

Mr. Gwynne. I know it. But he reports to us. He comes in regu- 
larly and makes his reports. We have no hesitation to call him into 
our offices to find out what is going on. 

Mr. Evrns. You do not feel then that as the previous witness, as one 
of the four Commissioners, you are not given the full right under 
your obligations that you assumed when you became a Commissioner ? 

Mr. Gwynne. I certainly do not agree with that. There have been 
times down there when I have not agreed with the Chairman. There 
have been times when the Chairman has made a mistake. He has dis- 
sented from some of my cases and in those instances I know he is wrong. 
Nevertheless, there is no restriction on me, and I have not the slightest 
hesitation to urge my views about anything that goes on in the Com- 
mission, and I do it. That goes for the staff and the Chairman and 
everybody else. 

Mr. Evins. The committee is trying to give all five of the Commis- 
sioners an opportunity for free expression. 

Mr. Gwynne. Mr. Chairman, as I said, I did not ask to be appointed 
on the Commission. I am here. I enjoy the work. I think it is an im- 
portant work. I think we are doing well. I think we are. I think 
the Chairman is doing well. 

Mr. Evins. I think we all agree that the Chairman is a strong 
chairman. 

Mr. Gwynne. He is a man of character, efficiency, and honor, and 
I resent personally the innuendoes that have been made here about 
it. If you want my opinion, I am giving it to you. 

Mr. Evins. Your opinion is well received for the record. 

Everybody agrees that the Chairman is a very able lawyer and a 
strong Chairman. This committee is looking at the system. 

Mr. Gwynne. And a man absolutely conscientious. 

Mr. Evtns. You as a former member of the Judiciary Committee 
and a former Member of Congress recognize that the FTC was in- 
tended and should be an arm of the Congress, the legislative branch 
and not of the executive? 

Mr. Gwynne. I agree with you 100 percent. 

We are not an arm of the executive. And in my judgment, we are 
not an arm of the Congress. We are an independent agency. The 
Congress created the FTC under exactly the same constitutional 
authority as that under which they created the courts in the Terri- 
tories and the District of Columbia. 

Mr. Evins. The original concept was that the FTC was an arm 
of the Congress, they were set up independently. Now they are get- 
ting away from that situation. 

Mr. Gwynne. Let me say this, Mr. Chairman. I mean that the 
Commission has the responsibility of trying these cases and making 
their own decisions on them, of investigating these cases to the best 
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of their ability, but at all times, they are hedged about by the law that 
7m ~~ le write. You lay down the policies. 

vins. Let me ask you one further question, Mr. Gwynne. Do 
you feel or do you not feel that the Chairman under the present sys- 
tem is then, as the system exists, in a stronger position to influence a 
decision of the Commission than are the individual other four Com- 
missioners ? 

Mr. Grwnne. Do you mean a decision of a case? 

Mr. Evins. Ultimate decision of a case. 

Mr. Gwynne. Of a lawsuit? 

Mr. Evins. No; of the case reaching the Commission in its initial 
stages under investigation and the closing or prosecution of a case in 
its final stages? 

Mr. Gwynne. I don’t see how he is, Mr. Chairman. Here is what 
happens. They go out and investigate a case. Many of them I don’t 
hear about. A complaint comes in and they investigate. 

Mr. Evins. Many of them don’t reach your attention ? 

Mr. Gwynne. True. The ones that do—they decide to authorize or 
recommend a complaint. Those complaints are sent around to the 
individual Commissioners, not just to the Chairman. They are sent 
around to the members of the Commission. And that member of the 
Commission brings the complaint in and either recommends it or 
recommends against it. 

Mr. Evins. You do not feel then that the Chairman is in a stronger 
position today to influence the ultimate decision of a case before the 
Commission than any of the other Commissioners ? 

Mr. Gwynne. No; I frankly don’t see that, Mr. Chairman, really. 
Every stipulation, every settlement is handled the same w: ay. It 
comes up through the staff. We have to rely a great deal on the staff 
naturally. I do. 

Mr. Evrns. You don’t feel then that you have a lesser position of 
importance than the Chairman on the Commission ? 

Mr. Gwynne. The Chairman has certain specific duties of course, 
but what I say is this. When it comes to a matter of policy and a 
matter of deciding a case, I think that my vote is just the same as his. 
I am just as free to vote with him as I am against him. 

I wonder if I could add another word. That has to do about this 
reorganization. 

Mr. Evins. Go ahead, Mr. Gwynne. 

Mr. Gwynne. When I came on the Commission, that was after the 
Heller committee survey had been authorized, but they were there 
working at it and they came in and talked to me. I dare say they 
talked to everyone about what he thought could be done to improve the 
machinery of the Commission, to make it function better. I recom- 
mended—I don’t pride myself to think that I was the one who got it 
done—but I recommended that the first thing to do was to cut out 
the endless paperwork and Jet every member on the staff take some re- 

onsibility, not just pass the buck along and get some perfunctory 
O. K. by a Commissioner, but use his own judgment. 

I always thought the Commission should not be a slave to the staff. 
I am just as firmly convinced that the staff ought not to be slaves to 
the Commission. That was done. If I could give you an average 
day under the old system and an average day for me. 

r. Evins. You did not serve under the old system. 
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Mr. Gwynne. Yes; I did. I am talking now of the system before 
the reorganization. 

Mr. Evins. Before the Hoover Commission reorganization ? 

Mr. Gwynne. Before the Heller committee reorganization. 

Mr. Evins. Did you serve as a Commissioner prior to the Hoover 
reorganization plan A ? 

Mr. Gwynne. No;I have already discussed that. 

Mr. Evins. You stated that you had not served under the other 
system. 

Mr. Gwynne. That is right. 

Mr. Evins. How can you testify then if you—— 

Mr. Gwynne. Mr. Chairman, if you give me a minute I will tell 
you what I mean. 

Mr. Evins. Proceed. 

Mr. Gwynne. I ain now talking about the reorganization. 

Mr. Evins. Not the Hoover Commission but the Heller report. 

Mr. Gwynne. No, which was adopted as a result of the Heller Co. 
survey. They put that in operation in July 1, of 1954. So I served 
under both. An average day for me under the old program was this. 
I would come down in the mornnig and here would be a great mass of 
records. ; 

It was my duty to look through them and report on them to the 
Commission. Here would be a case where we had gone out and investi- 
gated and every person who had any responsibility in it said, why 
there is not a case here, it ought to be closed. Nevertheless I took a lot 
of time in going over that record and O. K.’ing what they had said. 
In that 6 months’ period I think I only disagreed with them a few 
times. 

If you go back in the record of the Commission you will find that 
about 95 percent of the time the Commission did agree with the staff on 
these closings. 

Among all that stuff would be some important matters such as com- 
plaints and settlements and stipulations that I had less time to work 
cn because I was bothering with these things that ought to have been 
settled further down. 

Now the program is this. Cases where there is no dispute are settled 
and do not come to me asa Commissioner. The record comes of course. 
I can dig into if I feel so inclined. The matters that come to me are 
complaints, stipulations, consent settlements, and of course all merger 
matters come to a Commissioner, regardless, and all closings where 
there is a dispute in the staff, and the Commissioner resolves it. 

In fact the workload on these complaints and on these settlements 
and on these orders has so increased in my office, Mr. Chairman, that 
if I had to bother myself with those closings, I wouldn’t do the work, 
I couldn’t dothe work. That is the story. 

Mr. Evins. Then you have wholesale closings by the staff that 
never reach the Commission under this system ? 

Mr. Gwynne. Yes. When the staff agrees, they close it. They go 
out and try these lawsuits. I am the motions Commissioner and I 
have discouraged in every way I have discouraged anybody on the 
staff stopping in the middle of his work and come running to a Com- 
missioner to weep on his shoulder. Let him do his job. Let him try 
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his lawsuit and I have tried to discourage, as motions Commissioner, 
interlocutory appeals. Try your case, that is what you are there for. 
Then bring it up. 

Mr. Evins. Your testimony Mr. Commissioner—check me if I am 
correct—points up the fact that while previously Commissioners took 
individual action on a motion to close the case now they do not but 
leave it up to the staff. 

Mr. Gwynne. That is not right. 

Mr. Evins. A great number of cases, you testified, up to 95 percent. 

Mr. Gwynne. The cases they close are cases where there is no dis- 
pute. They all agree. 

Mr. Evins. Your duties under the new system have been consider- 
ably lightened and lessened than under the burdensome other method ? 

r. Gwynne. No, sir; I work harder now than when I came here. 
You know why? Because we are digging into pay dirt. We are put- 
ting our time on complaints. We are trying cases, we are listening 
to cases. 

Mr. Evins. You said when you came in in the morning you were 
loaded with papers and now you don’t have it. 

Mr. Gwynne. That is right. My desk was loaded with papers that 
never should have come to me. 

Mr. Evins. Mr. Commissioner, this committee appreciates immensely 
your fine thoughtful testimony. I do personally, and we are delighted 
to have your statement. Unless there are other further questions, and 
unless the Commissioner wishes to state something further, we will 
proceed with other witnesses. 

Thank you, Mr. Gwynne. 

The committee will call Mr. Akerman and Mr. Murchison. We will 
ask both of these gentlemen to come to the desk together. Will you 
gentlemen both be sworn ? 

Do you solemnly swear that the testimony you are about to give be- 
fore this subcommittee will be the truth, the whole truth, and nothing 
but the truth, so help you God? 

Mr. AxerMan. I do. 

Mr. Mourcuison. I do. 

Mr. Evins Please give to the reporter your name and the official 
position which you hold with the Commission. 


TESTIMONY OF ALEXANDER AKERMAN, JR., EXECUTIVE DIREC- 
TOR; AND DAVID C. MURCHISON, LEGAL ADVISER AND ASSIST- 
ANT TO THE CHAIRMAN, FEDERAL TRADE COMMISSION 


Mr. Axerman. Mr. Chairman, my name is Alexander Akerman, 
Jr., I am a resident now of Virginia, a former resident of the State 
of Florida and I was born in Macon, Ga., in 1910. I was educated in 
the public schools of Georgia and Florida. 

Mr. Evins. What is your position with the Commission ? 

Mr. Akerman. I am the Executive Director of the Commission. 

Mr. Evins. What is your name? 

Mr. Murcutson. My name is David C. Murchison and I am legal 
adviser and assistant to the Chairman of the Federal Trade Commis- 
sion. 
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Mr. Evins. Mr. Murchison, give your address for the reporter. 
Mr. Mourcuison. Westmoreland Hills, Md. 
Mr. Axerman. Mr. Chairman, could I make a request. Inasmuch 
as the tba cases are left with me this morning, I would like the ques- 
tions to come on that preferably as early in the thing as we can so this 
record won’t be closed without my being asked about the tba question. 
Mr. Evins. I don’t know that the committee will inquire about the 
tba cases at this time. The committee will direct itself on inquiry 
without being told by the witness as to how to proceed. 
Mr. AxerMANn. I was only making a suggestion. 
Mr. Evins. Your request is not well received at this point. 
Mr. MacIntyre. Mr. Akerman, how long have you been Executive 
Director at the Federal Trade Commission ? 
Mr. Akerman. Since March 1954. 
Mr. MacInryre. In your position as Executive Director what is 
your civil service grade? 
Mr. AKERMAN. My civil service grade is Grade 17. 
Mr. MacIntyre. One of the supergrades? 
Mr. Axerman. Yes, sir. 
Mr. MacIntyre. What salary does that carry today ? 
Mr. AKERMAN. It was $13,000 on the old pay scale, I believe it is 
$13.975 now. I haven’t received a check under the new pay scale but 
I think that is correct. 
Mr MacIntyre. I would like for you to turn to question No. 6. 
Mr. Axerman. In which set? 
Mr. MacInryre. Which was in response to the questionnaire of the 
subcommittee chairman of May 6. 
Mr. Axerman. Is that the first one? 
Mr. MacIntyre. The second one. 
Mr. AKerMAN. Yes, sir. 
Mr. MacInryre. I believe you have answered orally here all of the 
substance of that question except that relating to an exhibit. Is that 
correct ? 
Mr. AKERMAN. Yes, sir. 
Mr. MacIntyre. Now, I pass to you what is marked as “Exhibit 2.” 
Is that document responsive to the portion of question 6 dealing with 
your present job description ? 
Mr. AkerMANn. I would assume so, Mr. MacIntyre. 
Mr. MacIntyre. That was what the Commission sent in response 
to— 
Mr. Akerman. I think that is what is known as my job description. 
It is on file with the Commission. 
Mr. MacIntyre. That is something that the Civil Service Commis- 
sion has approved as correctly stating your duties and functions in 
your present position, is that correct ? 
Mr. Akerman. Yes, sir; being a supergrade they had to take in- 
dividual action on that one. 
Mr. MacInryre. I would like to ask that that be received in the 
record if I may. 
Mr. Evrns. Let it be received and properly identified for the record. 
(The document referred to is as follows :) 
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ExHIBiIt No. 2 


EXECUTIVE DIRECTOR 



























I. NATURE AND PURPOSE OF WORK 
A. Introduction 


The Executive Director of the Federal Trade Commission, under authority of 
the Federal Trade Commissioners, who derive authority from acts of Congress, 
has unrestricted authority for action except for conformance with policies of the 
Federal Trade Commission. Authority for executive and administrative respon- 
sibilities for the Commission is, under Reorganization Plan No. 8 of 1950, vested 
in the position of Chairman who in turn delegates to the Executive Director 
administrative and executive authority in all administrative and management 
matters. The Executive Director takes action on almost all such matters, taking 
directly to the Chairman only the most important in order to avoid diverting 
the Chairman’s time from substantial legal matters. The Executive Director 
recommends additions and modifications to policies under which the Federal 
Trade Commission can most effectively administer such legislation as the Federal 
Trade Commission Act, the Wheeler-Lea Act, the Clayton Act, the Webb- 
Pomerene Export Trade Act, the Wool Products Labeling Act of 1939, the Lan- 
ham Trade Mark Act, the Robinson-Patman Antidiscrimination Act, the Insur- 
ance Act (Public Law 15, 79th Cong.), the Fur Products Labeling Act, and the 
Flammable Fabrics Act, in achieving the principal responsibilities of the Federal 
Trade Commission, which are: 

(1) To promote free and fair competition in interstate commerce in the interest 
of the public through prevention of price-fixing agreements, boycotts, combina- 
tions in restraint of trade, other unfair methods of competition and unfair and 
deceptive acts and practices (Federal Trade Commission Act, sec. 5). 

(2) To safeguard the consuming public by preventing the dissemination of 
false or deceptive advertisements of feods, drugs, cosmetics and devices (Fed- 
eral Trade Commission Act, secs. 12 to 15). 

(3) To prevent certain unlawful price and other discriminations, exclusive 
dealing and tying contracts and arrangements, acquisitions of the stock of com- 
petitors, and interlocking directorates (Clayton Act, secs. 2, 3, 7 and 8). 

(4) To protect producers, manufacturers, distributors, and consumers from 
the unrevealed presence of substitutes and mixtures in manufactured wool prod- 
ucts (Wool Products Labeling Act of 1939). 

(5) To supervise the registration and operation of associations of American 
exporters engaged solely in export trade (Export Trade Act). 

(6} To apply for cancellation of registered trademarks which are deceptive, 
immoral, scandalous, or which have been obtained fraudulently, or which are in 
violation of other provisions of the Lanham Trade-Mark Act (Lanham Trade- 
Mark Act of 1946). 

(7) To gather and make available to the President, the Congress and the 
public, factual data concerning economic and business conditions as a basis for 
remedial legislation where needed, and for the guidance and protection of the 
public (Federal Trade Commission Act, section 6). 


B. Duties 


(1) Kinds of duties —The Executive Director is responsible for the overall 
management of the work of the Federal Trade Commission, under the Chairman 
and the Commissioners, and directly supervises the day-to-day operations of the 
four operating Bureaus (Bureau of Litigation, Bureau of Investigation, Bureau 
of Economics, Bureau of Consultation), and the field offices of the Commission. 


He has administrative and technical supervision over all the work of these 
Bureaus and field offices; and 


(a) Coordinates the case work of the Bureaus; 


(b) Consults with these Bureau Directors on technical problems that would 
normally go to the Chairman or the Commission and resolves such problems at 
his level whenever possible, or if not, takes the problems up with the Chairman 
or the Commission personally ; 


(c) Resolves conflicts between these Bureau Directors in regard to adminis- 
trative and technical problems ; 


(d) Plans and organizes the work of these Bureaus and field offices ; 
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(e) Reviews and evaluates the programs of the Commission designed to effect 
the proper equilibrium in our free enterprise system and puts into effect changes 
and modifications required by a constantly evolving social and economic order ; 

(f) Evaluates all major complaints and takes appropriate action through in- 
terested Bureau chiefs ; 

(g) Guides the day-to-day work of the Commission in all aspects through su- 
pervision and review of all work not directly in the area of the Commissioners 
themselves ; 

(h) Gives general supervision and nontechnical policy guidance to adminis- 
trative housekeeping matters such as space, supplies, equipment, etc.; gives gen- 
eral administrative supervision to the budget, personnel, and organization and 
management programs of the Commission. 

(2) Responsibility for the work of others.— 

(a) The Executive Director is responsible for the technical and administra- 
tive supervision of the work of the four operating Bureau Directors and for 
supervision of the work of the Budget Officer, Personnel Officer, and management 
and organization officer who are under his administrative direction ; 

(b) The Executive Director has complete responsibility for implementing, 
through the Bureaus and Divisions of the Federal Trade Commission, the policies 
and decisions of the Chairman and the Commissioner. He initiates new or 
revised plans for organization, and implements administrative procedures in 
conformance therewith as necessitated by work fluctuation, changes of emphasis 
on work done by units or as a result of new legislation. He reviews, in co- 
operation with the General Counsel, the Secretary of the Federal Trade Com- 
mission, Directors of Bureaus and chiefs of Divisions, programs and procedures 
of the Commission for the purpose of making recommendations thereon to the 
Commission for adjusting the program and procedures as may be necessary for 
administering the Federal Trade Commission Act, Public Law 15, the Clayton 
Act. the Robinson-Patman Antidiscrimination Act, the Wheeler-Lea Act, the 
Webb-Pomerene Export Trade Act, the Wool Products Labeling Act, the Lanham 
Trade-Mark Act, the Fur Labeling Act and the Flammable Fabrics Act, at the 
lowest possible cost to the Government and with the greatest effectiveness in 
protecting the interest of the public. 


If. SCOPE AND EFFECT OF WORK 


The actions, recommendations and decisions of the Executive Director deter- 
mine the degree of efficiency of the work of the Commission and in the final 
an* lysis the extent to which a healthy national economy results. 

The actions, recommendations and decisions of the Executive Director affect 
certain other agencies such as the Department of Justice, the Department of 
Commerce, Food and Drug Administration, and others with work programs 
closely related to the Federal Trade Commission, by maintaining close working 
relationshins with the officials of these agencies in order to prevent overlapping 
or duplication. Also the actions, recommendations and decisions of the Execu- 
tive Director determine to a marked degree the correctness of data on economic 
and business conditions which are made available to the President, Congress, 
representatives of other Government agencies and the public for their guidance 
as well as to serve as a basis for remedial legislation for the protection of the 
public. 

III. SUPERVISION AND GUIDANCE RECEIVED 


The Executive Director, under authority of the Federal Trade Commissioners, 
who derive their authority from acts of Congress, and in executive and ad- 
ministrative matters under the authority of the Chairman of the Federal Trade 
Commission, who derives his authority from Reorganization Plan No. 8 of 1950, 
has unrestricted authority for final action except for conformance with their 
policies. Is responsible for recommending new policies and modifications to ex- 
isting policies in order to increase the effectiveness with which the Federal 
Trade Commission can administer legislation for which it is responsible. 


IV. MENTAL DEMANDS 


(a) The position of Executive Director requires an unusual degree of initiative 
in matters requiring both administrative and executive action in that a deter- 
mination must be made by the Commission of the existence in industry of certain 
unwholesome practices against the good of the consuming public. Following such 
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determination the organization of the Federal Trade Commission must be utilized 
in order to operate with the greatest possible economy as required under relatively 
limited appropriation, thereby bringing about in the most economic manner 
practicable the correction of such unwholesome practices for the public good. 

(b) This position requires a high degree of originality, creativeness and inge- 
nuity, in shaping and directing an organization which, under a limited appro- 
priation, is able to obtain valid data concerning unwholesome activities in 
industry that can be supplied to the President, Congress and the general public 
as a basis for remedial legislation when needed for the protection of the public. 

(c) Acuteness of judgment is necessary in determining the best course of 
action (1) in prosecuting to a satisfactory resolution current problems handled 
by the Federal Trade Commission in which there is a work delay because of a 
difference in opinion between Directors of various technical units, (2) in deciding 
when certain conditions are found to exist in industry, the significance of these 
conditions and practices and the degree of importance to be attached to them; 
that is, whether or not action should be taken to correct these practices, whether 
or not such action would eradicate the practice that tends toward monopoly but 
would at the same time be detrimental to free enterprise, and (3) in determining 
which method of legal action possible under existing legislation would most 
expeditiously bring about the desired results. 

(d) Other significant mental demands required in this position are: (1) ability 
to comprehend immediately the legal aspects of all phases of the work of the 
Commission, (b) ability to be well informed of all significant problems of the 
Commission because of the necessity of passing judgment on such problems or 


resolving differences on Such problems as they are raised by heads of the units 
in coordinating their work with related units. 


Vv. PERSONAL WORK CONTACTS 


The Executive Director maintains a close working relationship with officials of 
the Department of Justice, the Department of Commerce, the Food and Drug 
Administration and other Federal agencies having work programs related to the 
work of the Federal Trade Commission in order to avoid duplication in work. 


VI. OTHER 


The following abilities and aptitudes contribute to the effective accomplishment 
of the duties and responsibilities of the position of Executive Director : 

(a) Knowledge of law and previous legal experience which will make possible, 
without delay, the making of decisions involving relationships between the legal 


work and the informative work of chemists, medical officers, economists and 
auditors; 


(b) Ability to recognize and inspire good supervision in all subordinates; 
(c) Physical ability coupled with ability to turn rapidly from one to another 


of a constant stream of callers from units of the Commission and of the general 
public; 


(d) Mental ability to turn from one to another of a succession of widely vary- 
ing subjects, all of which comprise related work of the Commission: 
(e) Ability to create proper esprit de corps among the staff members at all 


levels. 
Mr. MacIntyre. Referring, Mr. Murchison to the reply to question 
No. 7 which was submitted by the FTC in response to the question- 


naire of the chairman of this subcommittee that he submitted to the 
Commission on May 6, I will read that: 


Please provide the committee with a statement of the present job descrip- 


tion, grade, and salary applicable to the position of the special assistant to the 
Chairman. 


Would that apply to you? 

Mr. Murcuison. That is an incorrect designation. 

Mr. MacIntyre. What is the correct designation ? 

Mr. Murcuison. I don’t know that there is a job at the FTC called 
special assistant to the Chairman. The title that I have been given 
there is “Legal Adviser and Assistant to the Chairman”. In other 
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words I am a legal assistant to the Chairman in his capacity as chief 
judicial officer. I am his assistant or administrative assistant so far 
as the duties as chief executive officer of the Commission are concerned. 

Mr. MacIntyre. So the correct title to your position is as of now 
and as of the time that question was put “Special assistant to the 
Chairman—no, Legal Adviser and Assistant to the Chairman?” 

Mr. Morcutson. That is correct. 

Mr. MacIntyre. What is your grade? 

Mr. Mourcuison. Grade GS-16. 

Mr. MacIntyre. That is also a super grade? 

Mr. Murcuison. Yes, that’s right. 

Mr. MacIntyre. And what is the salary as of today ? 

Mr. Murcuison. As of today I believe it is $12,900 under the recent 
pay increase. 

Bir. MacIntyre. How long have you held that position, Mr. Murchi- 
son ? 

Mr. Murcnison. I have been in this position or a comparable posi- 
tion since April 1, 1953. 

I believe it was the first day the Chairman took office. I accom- 
panied him to the Commission as his assistant. 

Mr. MacIntyre. I see. Since that date, since he took office you 
have have been performing essentially the same duties as you are now 
performing ? 

Mr. Morcnuison. I believe that is essentially correct, yes. 

Mr. MacIntyre. In response to question No. 7 to which we have 
referred the FTC sent up what was designated exhibit 3. I hand 
that to you and ask you to examine it and to state whether or not it is 
the job description of the position you fill and have been filling. 

Mr. Mcrcuison. Well, it would take some time for me to read it. I 
honestly have never read this job description, Mr. MacIntyre. It is 
four pages long. 

Mr. MacIntyre. I would like for you to examine it carefully be- 
cause the Commission has sent it up as your job description. 

Mr. Morcuison. I will identify it as my job description, although 
T have never read it. I believe that this is the job description approved 
by the «“ivil Service Commission. 

Mr. MacInryre. As descriptive of your functions and duties. 

Mr. Mourcuison. That is correct. 

Mr. MacIntyre. Of your present position. 

Mr. Mourcuison. That is correct. 

Mr. MacIntyre. I would like to have that received if you please, Mr. 
Chairman. 

Mr. Evtns. The document may be received and appropriately 
marked for the record. 

(The document referred to is as follows :) 


Exuistt No. 3 
LEGAL ADVISER AND ASSISTANT TO THE CHAIRMAN 


I. NATURE AND PURPOSE OF WORK 
A. Introduction 


This position of Legal Adviser and Assistant to the Chairman is located in the 
‘Office of the Chairman of the Federal Trade Commission. The Commissioners 
of the Federal Trade Commission are charged with the responsibility of admin- 
istering the Federal Trade Commission Act, sections 2, 3, 7, 8, and 11 of the 
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Clayton Act and amendments thereto, the Webb-Pomerene Export Trade Act, 
the Wheeler-Lea Act, the Robinson-Patman Act and amendments thereto, the 
Anti-Merger Act of 1950, the Lanham Trade Mark Act, the Oleomargarine Act, 
the Wool Products Labeling Act, the Fur Products Labeling Act, and the Flam- 
mable Fabrics Act. Each Commissioner is responsible for supervising the im- 
mediate staff of his office and for approving appointments made by the Chair- 
man of the heads of major administrative units. The Commissioners are also 
charged with performing necessary functions with respect to revising budget 
estimates and determining the distribution of appropriated funds according to 
major programs and purposes. The Chairman of the Federal Trade Commis- 
sion, under Reorganization Plan No. 8 of 1950, is the executive head of the agency, 


and is responsible for the executive and administrative functions of the 
Commission. 


B. Dutics 


As expert adviser and consultant to the Chairman, incumbent assists the Chair- 
man in the performance of his judicial functions, as follows: 

Before presentation to the Commission for final determination, incumbent 
studies and examines motions, together with briefs in support of and in opposi- 
tion thereto, attends oral arguments thereon before the Commission, and reports 
to the Chairman with his recommendations. 

After consideration and report with recommendations by the Division of Com- 
pliance, Office of the General Counsel, or any special attorneys, examines and 
analyzes respondents’ reports of compliance and the results of investigations 
conducted to ascertain whether or not particular orders or agreements to ceuse 
and desist previously issued or approved by the Commission are being complied 
with, and advises the Chairman with respect thereto. 

Studies and examines before final execution by the Chairman all findings as to 
the facts and orders to cease and desist in formal cases proposed to be issued by 
the Commission and advises the Chairman with respect thereto. 

In appeals to the Commission from initial decisions of hearing examiners, or in 
review of such decisions upon the Commission’s own motion, reviews the files 
including the evidence, the law, and appropriate procedures in the case, and 
recommends to the Chairman action deemed appropriate. 

Studies, examines, consults when necessary with appropriate directors or chiefs 
of divisions, and suggests changes in language, substance, conclusions, or recom- 
mendations with respect to: Formal reports of investigations conducted under 
the Export Trade Act, together with drafts of proposed recommendations ; pro- 
posed agreements to cease and desist, together with recommendations ; proposals 
for and recommendations pertaining to the initiation or disposition of industry- 
wide or project investigations ; proposed trade practice rules for industry groups; 
and. reports of general and economic investigations conducted by the various 
divisions of the Commission. 

After decision of a formal case by the Commission and approval of drafts of 
findings and orders, incumbent prepares, for the public record, a draft of an 
opinion of the Commission supporting the decision or a separate concurring or 
dissenting opinion of the Chairman. 

As required, considers and studies proposals submitted to the Commission by 
counsel for the Commission or for respondents, involving cases pending in the 
several circuit courts of appeals of the United States for review of the Commis- 
sion’s order to cease and desist theretofore issued, looking to the settlement and 
final determination of the case, advises the Chairman with respect thereto and 
prepares memorandums for the Chairman’s signature after analysis of such pro- 
posals. 

The Chairman, as executive head of the agency, has the statutory duties of 
appointment and supervision of personnel; distribution of business among such 
personnel and among the various bureaus and divisions of the Commission ; and 
the use and expenditure of funds. 

The Legal Adviser and Assistant to the Chairman formulates agency policy 
with respect to the appointment and supervision of personnel, the selection and 
assignment of work, in broad outlines, to the various bureaus and other adminis- 
trative units, and the use and expenditure of funds. The policy thus formulated 
is subject only to the approval of the Chairman as head of the agency, and the 
incumbent reports directly to him. Thereafter, the Legal Adviser and Assistant 
turns over the policy thus formulated and approved to the Executive Director 
for execution and implementation. 

Incumbent initiates policy with respect to the preparation of yearly budget re- 
quests. Incumbent formulates policy with respect to which of the Commission’s 
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law-enforcement programs will receive emphasis, as compared to those that will 

not, development of new programs, discontinuance of old programs. Formulates 

policy determinations concerning the overall fiscal level at which the agency will 

operate, or will ask to operate. Development of consistent justifications are 

peas ag) prepared by operating units under the supervision of the Executive 
irector. 

Incumbent formulates agency policy with respect to the conduct, where neces- 
sary, of reduction-in-force programs, determining the relative importance of the 
programs and activities of the Commission's various bureaus—as the basis for 
the decision as to which areas will be affected by reductions. 

Formulates agency policy recommendations with respect to the types and kinds 
of cases that will be investigated, so as to assure a proper and effective admin- 
istration of the laws committed to the Commission. 

Formulates policy recommendations as to the types and kinds of economic 
surveys and investigations that will be undertaken by the Commission’s Bureau 
of Economics under section 6 of the Federal Trade Commission Act. 

As the principal assistant to the head of the agency, the Legal Adviser and 
Assistant also serves as a representative of the Chairman and the Commission 
in interagency conferences with the Department of Justice (the Attorney Gen- 
eral’s office and the office of the Assistant Attorney General in Charge of the 
Antitrust Division) to review significant investigations contemp'ated or com- 
menced, and to discuss what proceedings, if any, should be brought, and which 
agency is best equipped to handle them. This activity involves important con- 
siderations to be taken into account with respect to which agency should pro- 
ceed and to assure that. once a proceeding is undertaken, consistent and coordi- 
nated interpretations of law are followed. Evidence justifying criminal prose- 
cution and severe punishment should be the province of the Department of 
Justice. On the other hand, Commission administrative procedures available 
should be utilized in cases where ronderous machinery of court trial might other- 
wise achieve a result not in the public interest. Important relevant factors to be 
considered are, for example, prior proceedings against the industry, the statute 
involved, present-day conditions of competition, venue for trial, and importance 
of the Federal Trade Commission’s specialized administrative background. 

Incumbent serves as representative at White House level in matters requiring 
consu'tation, coordination or approval. He appears as witness for Federal Trade 
Commission in congressional hearings. He represents the Chairman as spokes- 
man before industry and professional groups. 

In the field of foreign trade and internationa! restrictive business agree- 
ments, incumbent consults with the Department of State to arrange for the 
reflection of the views of the Chairman ard the Commission in the position 
taken hy the United States in international conferences. 

The T.eval Adviser and Assistant position is the most important staff nosition 
in the Federal Trade Commission, requiring the formulating of overall Com- 
mission policies and renresenting the Chairman at top level inter-agency policy 
sessions. At such meetings he has the authority to decide on issues and speak 
for the Chairman. 4 

II. SCOPE AND EFFECT OF WORK 


As Tegal Adviser and Assistant to the Chairman, the decisions, actions, and 
recommendations of the incumbent affect all phases of the Commission’s work, 
poliev and procedures, as well as decisions in the legal proceedings before the 
Commission. 


IIt. SUPERVISION AND GUIDANCE RECEIVED 


Incumbent has the widest latitude for independent action and reports only 
to the Chairman. Jurisdictional guides are the Federal Trade Commission 
Act, certain sections of the Clayten Act, as amended by the Robinson-Patman 
Act, the Export Trade Act, the Wool Products Labeling Act, the Fur Products 
Labeling Act, and the Flammable Fabries Act. Procedural guides are the Ad- 
ministrative Procedure Act of 1946, and the rules and policies issued by the 
Commission. 


IV. MENTAL DEMANDS 


The duties and responsibilities of this position require mental skills and 
abilities of the highest order. The Legal Adviser to the Chairman must posvess 
a thorough knowledge of the laws administered by the Commission, its rules 
and regulations, policies and procedures. The highest degree of legal judgment 
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is required in formulating overall Commission policies and representing the 
Chairman at top level interagency policy sessions. 


V. PERSONAL WORK CONTACTS 


Incumbent has close contact with the directors of the various bureaus and 
with chiefs of divisions of the Federal Trade Commission, with the Executive 
Director, the Commissioners; with Members of Congress, the heads of other de- 
partments and agencies of the Government, with leaders of industry and their 
representatives, and with the general public. 


Mr. Evtns. Mr. Akerman, you may be excused subject to being re- 
called when we have further testimony that we need. 

Mr. MacIntyre. I do have additional questions for Mr. Murchison. 

Mr. Murchison, do you have knowledge of the existence of a group 
of men of which you are a member and it is known as the so-called No. 2 
men in this adininistration ? 

Mr. Murcuison. You are very flattering. I am happy to be pro- 
moted to a No. 2 man in this administration, which is a very outstand- 
ing administration. ‘To be responsive to your question, | do—com- 
pletely separate and distinct from my functions in my present job at 
the FTC—belong to something wiih is in the nature of a social or- 
ganization composed of assistants to the heads of the Cabinet depart- 
ments and independent agencies and, as a matter of fact, I have been 
chairman of the group. 

Mr. MacIntyre. How long have you been chairman? 

Mr. Murcutson. Since it was organized. 

Mr. MacIntyre. How long is that ? 

Mr. Murcutson. Shortly after the change of administration. I 
think in April of 1953. Or perhaps early June of 1953. 

Mr. MacIntyre. Name all the other members of that that you can 
name, if you please ? 

Mr. Murcuison. It isa very distinguished group of men. 

Mr. MacIntyre. We want to know who they are. 

Mr. Murcuison. John Lindsay, Executive Assistant to the Attorney 
General; Anthony Russo, Confidential] Assistant to the Attorney Gen- 
eral; William Kilburne, Special Assistant to the Secretary of Com- 
merce; Jack Weitzel, Special Assistant to the Secretary of the Treas- 
ury. Ican furnish a list. 

I am sure they would be flattered to have this publicity if you will 
accept a list in the record. I think there are around 34 in all right 
now. I will try to name them all. They are very outstanding men. 
In fact they are some of the most outstanding men I have met in Gov- 
ernment, and I have worked under both administrations. 

Mr. Yates. It is really a tribute to you that you should be chairman. 

Mr. Morcuison. I think it is. 

Mr. MoCuiincn. Did I understand you to say that this is a social 
group ? 

Mr. Morcuison. We get together once or twice a month and we have 
dinner together and talk about the problems of government, how we 


can cut redtape and so forth. We have guests. A number of peo- 
ple have come and spoken to us. 
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I might add that this group that you have mentioned includes not 
just the executive departments; it includes all agencies of the Govern- 
ment, people in my position in the Government. 

Mr. MacIntyre. In the different executive departments? 

Mr. Murcuison. That is correct. And the independent agencies, 
as well. 

Mr. MacIntyre. On the regulatory, so-called independent agencies 
have they No. 2 men in there such as you are? 

Mr. Mourcuison. No; they don’t have them “in there.” 

Mr. MacInryre. But representatives of those are in there as you 
are? 

Mr. Murcuison. No; they don’t represent anybody except them- 
selves. 

Mr. MacIntyre. The people holding positions in those as you are 
holding a position at the FTC are uiguehene of this group? 

Mr. Murcuison. They do hold comparable positions. 

Mr. MacIntyre. To yours? 

Mr. Murcuison. But they are not guilty by virtue of that asso- 
ciation. That is purely coincidental. 

Mr. MacIntyre. You spoke at these meetings about discussing prob- 
lems of government. Would you enlighten the committee on some 
of those problems; that is, briefly describe some of them; name and 
describe some of them? The more important problems that you have 
discussed. Let us take the most important problems; we don’t have 
to discuss too many. 

Mr. Murcuison. What is most important is a matter of opinion with 
which they may disagree. 

Mr. MacIntyre. Let us have your opinion ? 

Mr. Murcuison. We discuss ways and means to communicate with- 
in the Government to avoid the endless letter writing that takes 
place—the endless paperwork when agencies communicate with each 
other. We find it much more efficient to be able to pick up a telephone 
and call each other up and say “can you do this” or “can you do that” 
in the discharge of the functions of your agency so it will be possible 

to eliminate a lot of letterwriting. I think one member of the group 
has suggested that more of us ought to get out and make public ap- 
pearances in the colleges and universities and tell what a fine job this 
administration is doing and the improvements that we have been 
making at the FTC for instance. 

Mr. MacInryre. In carrying on these communications you had a 
number of them with Mr. Charles Willis at the White House by tele- 
phone, didn’t you? 

Mr. Morcuison. Not in this connection. 

&. Me. Macinryre. You did have a number of communications with 

im? 

Mr. Mourcuison. I will be perfectly frank—I don’t believe that Mr. 
Willis has called me more shan once on the telephone since I have 


been at the FTC—maybe twice. I have received 99 percent of my 
telephone calls on this subject from Members of Congress and the 
Senate. I don’t believe Charlie Willis has called me on more than 
2 or 3 occasions at the most since I have been in office. 

Mr. MacIntyre. Did Mr. Sherman Adams, the assistant to the 
President, address you and your group of which you are chairman on 
some occasions ? 
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Mr. Murcuison. Yes, I believe he did. 

Mr. MacIntyre. On a number of occasions? 

Mr. Murcuison. No, on one occasion. 

Mr. MacIntyre. He discussed problems of Government that he ex- 
pected to come before you on that occasion, did he? 

Mr. Murcuison. He did not speak on any problem that would come 
before us on official business in our various agencies. He spoke gen- 
erally about the administration and its record of achievement and so 
on. He didn’t discuss the affairs of any individual agency. 

Mr. MacIntyre. Your general policy, not any specific policy, but 
the general policy was his discussion. 

Mr. Mourcuison. I would not say general policy but the general 
record of improvements and achievements that have taken place which 
he feels are worthy of note. 

I think he probably gave us a speech that he has given to any num- 
ber of groups. He joined us one evening and I am sure he had to take 
off from a very busy schedule to be with us. He was with us for a short 
time and had to leave. 


ae McIntyre. He felt it was important enough so he had to do 
that. 

Mr. Mourcuison. He was courteous enough to accept our invitation. 

Mr. Evins. Mr. Murchison, in the early days of the second Roosevelt 
Administration, they had a group of bright young men around Wash- 
ington, they called them the Harvard brain trusters. I wonder if your 
group has given itself a name? 

Mr. Morcuison. I am just a country boy and I did not go to Har- 
vard. I believe we do have a few members who may be otherwise—but 


I don’t know whether it is comparable or not. I think it is a darned 
good idea to consider. 


Mr. Evins. I am sure you have a splended group and a fine group. 
Any further questions, Mr. MacIntyre? 

Will you hold yourself available, Mr. Murchison ? 

Thank you very kindly. 

Mr. Murcutson. I certainly shall. 

Mr. MacIntyre. With the chairman’s permission I would like to 
read into the transcript of the record an excerpt from each of these 
documents which have just been received into the record. I will first 
read from a portion of Mr. Akerman’s job description sheet and these 
are direct quotations from that: 


He has administrative and technical supervision over all of the work of these 
bureaus and field offices, and: 

(a) Coordinates the casework of the bureaus; 

(b) Consults with these bureau directors on technical problems that would 
normally go to the Chairman of the Commission and resolves such problems at 
his level whenever possible, or if not, takes the problems up with the Chairman 
of the Commission personally ; 

(ec) Resolves conflicts between these bureau directors in regard to adminis- 
trative and technical problems. 

(d) Plans and organizes the work of these bureaus and field offices; 

(e) Reviews and evaluates the programs of the Commission designed to effect 
the proper equilibrium in our free-enterprise system and puts into effect changes 
and modifications required by a constantly evolving social and economic order; 

(f) Evaluates all major complaints and takes appropriate action through in- 
terested bureau chiefs; 

(g) Guides the day-to-day work of the Commission in all aspects through 


supervision and review of all work not directly in the area of the Commis- 
Sioners themselves. 
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Now I would like to read for the record some 3 or 4 paragraphs 
from the job description sheet of Mr. Murchison. 

Mr. Yates. Before you do that, may I ask a question ¢ 

Mr. Evins. Yes. 

Mr. Yates. When Mr. Akerman appeared before the Appropria- 
tions Committee in 1954 he was known as Secretary of the Commission. 

Mr. Akerman. Yes, sir. 

Mr. Yates. When did the change take place ? 

Mr. Akerman. March of 1954. 

Mr. Yates. Roughly 4 weeks after you appeared before our com- 
mittee ? ; 

Mr. Axerman. Right, sir. 

Mr. Macintyre. Now I read from the job description sheet of Mr. 
Murchison: 


The legal adviser and assistant to the Chairman formulates agency policy 
with respect to the appointment and supervision of personnel, the selection and 
assignment of work, in broad outlines, to the various bureaus and other adminis- 
trative units, and the use and expenditure of funds. The policy thus formulated 
is subject only to the approval of the Chairman as head of the agency, and the 
incumbent reports directly to him. Thereafter, the legal adviser and assistant 
turns over the policy thus formulated and approved to the Executive Director for 
execution and implementation. 

Incumbent initiates policy with respect to the preparation of yearly budget 
requests. Incumbent formulates policy with respect to which of the Commis- 
sion’s law-enforcement programs will receive emphasis, as compared to those 
that will not, development of new programs, discontinuance of old programs. 
Formulates policy determinations concerning the overall fiscal level at which 
the agency will operate, or will ask to operate. Development of consistent justi- 
fications are thereafter prepared by operating units under the supervision of 
the Executive Director. 

Incumbent formulates agency policy with respect to the conduct, where neces- 
sary, of reduction-in-force programs, determining the relative importance of the 
programs and activities of the Commission’s various bureaus—as the basis for 
the decision as to which areas will be affected by reductions. 

Formulates agency policy recommendations with respect to the types and 
kinds of cases that will be investigated, so as to assure a proper and effective 
administration of the laws committed to the Commission. 

Formulates policy recommendations as to the types and kinds of economic 
surveys and investigations that will be undertaken by the Commission’s Bureau 
of Economics under section 6 of the Federal Trade Commission Act. 

Incumbent serves as representative at White House level in matters requiring 
consultation, coordination, or approval. He appears as witness for Federal 
Trade Commission in congressional hearings. He represents the Chairman as 
spokesman before industry and professional groups. 


Mr. Evens. Mr. Counsel, I might comment that it sometimes pays 
to read these job descriptions to realize how important we are. 

Mr. Murchison, you just testified that you were a country boy, and 
I think you have made good. 

Mr. Yates. Which part of the country are you from ? 

Mr. Evins. It might also be concluded from hearing both of these 
job description sheets that these two gentlemen formulate the policy 
for the Commission in most all fields in which they will allow the Com- 
missioners to listen to their advice. 

_ The committee will stand adiourned until 10:30 tomorrow and to- 
morrow we will meet in room 228. 

(Whereupon at 3:20 p. m. the committee adjourned to reconvene at 

10:30 a.m. July 20, 1955.) 














THE ORGANIZATION AND PROCEDURES OF THE FED- 
ERAL REGULATORY COMMISSIONS AND AGENCIES 
AND THEIR EFFECT ON SMALL BUSINESS 


WEDNESDAY, JULY 20, 1955 


House or RepresENTATIVES, 
Suscommitres No. 1 on Recutatory AGENCIES, 
OF THE SELECT CoMMiIrreE To Conpuct A Stupy AND 
INVESTIGATION OF THE PRoBLEMS OF SMALL BUSINESS, 
Washington, D. C. 

The subcommittee met, pursuant to recess, at 10:30 a. m. in room 
228, House Office Building, Washington, D. C., Hon. Joe L. Evins 
(chairman of the subcommittee) presiding. 

Present: Representatives Evins (presiding) and McCulloch. 

Also present: Everette MacIntyre, staff director and general coun- 
sel; Wm. Summers Johnson, assistant staff director and chief econ- 
omist; Clarence D. Everett, staff member; and Victor P. Dalmas, as- 
sistant to minority members. 

Mr. Evins. The committee will come to order. 

It has been necessary that we change our hearing room for the time 
being. It is possible that tomorrow we may be back at the other com- 
mittee hearing room if we have hearings tomorrow. 

The hearings continue on the subject of maintaining the Federal 
Trade Commission, if possible, as an independent agency, free from 
the influence of the Executive. There are some of us that feel that 
that was the intended purpose in enacting the original act. 

We certainly are not competing with the Summit meetings, but it 
is significant that the hearings started on the same date that the meet- 
ings over there were convened. 

One of the principal reasons that many have thought that the Fed- 
eral Trade Commission was created was that it would be independent 
of other branches of Government, free to exercise its decisions without 
outside influence from the White House or elsewhere. If the Fed- 
eral Trade Commission is to become absorbed by, or a part of, the 
Department of Justice, many feel that it will have lost its usefulness. 

In short, one of the purposes in creating the Commission was to have 
two watchdogs in the public interest in the field of antitrust law en- 
forcement. One of the questions now is whether we have two watch- 
dogs and, if so, are they being held on the same leash. 

The hearings will continue to determine what effect the recent reor- 
ganization and the Hoover Commission proposals have had upon the 
mdependence and operation of the Federal Trade Commission in the 
public interest. 
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Now, on yesterday, following review of the testimony, some refer- 
ence was made to a statement by Senator Bricker without citation, and 
I have had the members of the staff locate that statement, and it is not 
lengthy. I should like to read it. This is from the Congressional 
Record, volume 96, part 6, page 7372. It is not always that a south- 
as Democrat quotes from Senator Bricker, but I would like to 
rea 

Mr. Evins. In 1950, when this proposition was up on accepting this 
reorganization proposal, Mr. Bricker stated this to Senator Johnson 
of Colorado: 





Does the Senator agree with me that if this reorganization plan were to be 
adopted, it would give the President almost as much direct power over these 
administrative agencies, which are arms of the Congress, as if the Supreme Court 
had not decided adversely to the President in the case involving the removal of 
Mr. Humphrey in 1934. 

Mr. JoHNSON of Colorado. If we adopt this reorganization plan, we would 
completely reverse the Humphrey case. 

Mr. Bricker. That is my judgment, and I am glad the Senator agrees with 
me in that. In other words, if we were to adopt the President’s plan, he would 
be able to completely control the activities of the Commission through the Chair- 
man, whom he would have the power to remove also. Is that not correct? 

Mr. JoHNson of Colorado. If this plan goes through, the President can appoint 
the Chairman and he can remove him, do anything he wants to do, and the 
Chairman will be completely under his political control from the day he is ap- 
pointed until the end of his term. 

Mr. Bricker. The Supreme Court held in 1934 that the President of the United 
States had not the power to remove, because it would give him power over a 
regulatory agency, which, under the Constitution, he couid not have. 

Mr. JoHnson of Colorado, That is true. 

Mr. Bricker. Under the plan now before the Senate, the Chairman would. be 
given control over the money that is appropriated, control over the personnel, 
under the appointing power of the President, which would be in substance ex- 
actly the same thing the Supreme Court said the President could not have. 

Mr. Jounson of Colorado. That is my understanding. 

Mr. Bricker. I thank the Senator. 


Those are the remarks of the senior Senator from the State of my 
colleague on this proposition. 

We have had several requests from outside witnesses to be heard, 
and I believe that in our announced schedule we can supply these out- 
side witnesses with time. The first witness to be included among 
these will be former Commissioner Stephen J. Spingarn. 

Mr. Spingarn will come around and be seated. 

Mr. Sprnearn. Thank you, sir. 

Mr. Evins. Proceed, Mr. Spingarn. 

Mr. Sprncarn. Mr. Chairman, if I may I would like to be sworn, 
because some of the things that I say may be unflattering to the FTC 
as presently constituted and perhaps—— 

Mr. Evins. You be seated, Mr. Commissioner. I want to say 
some flattering things about you first, that you are a distinguished 
lawyer, a distinguished membez of the bar, and have had a most distin- 
guished record of service in the military service of our country, as 
a former White House administrative assistant, and later a member 
of the Federal Trade Commission. 

Since, you request it, Mr. Spingarn, we will, of course, administer 
the oath. 

Do you solemnly swear that the testimony which you are about to 
give before this Committee will be the whole truth and nothing but 
the truth, so help you God ? 

Mr. Sprncarn. I do. 
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TESTIMONY OF STEPHEN J. SPINGARN, FORMER COMMISSIONER, 
FEDERAL TRADE COMMISSION 


Mr. Evins. Mr. Spingarn, the Commission would appreciate the 
benefit. of your observations and your recommendations on this overall 
proposition with which the committee is concerned. 

Mr. Sernearn. First of all, for the record, my name is Stephen J. 
Spingarn. IL reside at 1900 Q Street, Washington, D.C. Lama lawyer 
and a.former member of the Federal Trade Commission. 

I served on the Commission from October 25, 1950, to September 25, 
1953, when my term expired. 

I want to say, too, that I was not aware until yesterday evening that 
I was going to appear this morning. So if my testimony is not as well 
organized as it ought to be, I hope the committee will bear with me. 

Mr. Chairman, from your opening statement on Monday when you 
started, these hearings, 1 understand that the two main issues that you 
are tangling with here are whether the FTC is effectively enforcing the 
laws, under its jurisdiction and, secondly, whether the FTC is operat- 
ing independently of Executive direction. 

I want to address myself primarily to the second question, although, 
of course, the two are very much interrelated, needless to say. 

First of all, you all know—I do not think I will labor this at all— 
about how and why the FTC was set up back in 1914, and the theory. 
In a very oversimplified fashion, as I understand the story, about 
twenty-odd years’ experience with the Sherman Act had shown that 
usually it was quite a difficult task to unscramble monopolies after they 
had been composed, something like trying to make eggs out of an ome- 
let, and that something else was needed. 

So: the Commission was set up and the Clayton Act also was passed 
in 1914, and the principal purpose was to attempt to strike at anticom- 
petitive practices in their incipiency before they had grown full-flung 
into monopolies, and nip them in the bud, and also to carry on exten- 
sive economic investigations with the purpose of advising the Con- 
ary and the public on significant or dangerous trends in the monopoly 

eld, 

One basic theory behind the Commission was that it should be an 
independent agency, not responsible to the President, but responsible 
primarily to the Congress for its quasi-legislative functions, and to the 
courts for its quasi-judicial functions. 

Of course, as you know and as you have already discussed, that was 
confirmed by the Supreme Court of the United States in 1935 when 
the Humphrey decision was issued. 

Now, the question is, where does the FTC stand today from the 
standpoint of its independence from Executive domination? My opin- 
ion is that by a series of encroachments, by a series of acts over many 
years, some of them less and some of them more significant, that in- 
dependence that the Commission was supposed to have has been largely 
destroyed, and the Commission today is almost completely the creature 
of the President and the executive branch. 

Let us take up some of these events and encroachments that I speak 
of in some kind of order. First of all, I do not know when—I do 
not know how far back this goes, but it goes back probably—I am just 
=. the Budget and Accounting Act of 1921, anyway, a very 

ong way—the Commission’s budget estimates in the first instance are 














190 FEDERAL REGULATORY COMMISSIONS AND AGENCIES 





subject to the review, approval, revision, and cuts of the Bureau of 
the Budget, the President’s Bureau of the Budget; and the Bureau of 
the Budget, as you gentlemen on the Hill are probably aware, has 
become increasingly a more powerful agency in the executive branch. 
It was very pateerbad by the time President Truman came along and 
it is even more powerful today. 

Back in 1952 it fell upon me at the request of then Chairman Mead 
to get up the budget presentation for the Federal Trade Commission 
and present it to the Bureau of the Budget, our estimates for the fiscal 
year 1954. This was in the fall of 1952. 

At that time I looked into the appropriation history of the Commis- 
sion, and I discovered that during the 7 or 8 preceding years, roughly 
the period shortly after the end of World War II, up to that then 
date, which was then the fiscal year 1953 that we were in, in the fall 
of 1952, that the Commission’s budget estimates had been cut on an 
average of 31 percent over those 7 or 8 years by the Bureau of the 
Budget. On the other hand, when they got to the Congress, the addi- 
tional cut was only an average of about 13 percent. So in other words, 
the President’s Bureau of the Budget was exercising much greater in- 
fluence, you might say, on the Commission’s appropriations than the 
Congress itself was. 

As one illustration of how powerful and how arbitrary it seemed 
to me the Bureau of the Budget was, the Truman Bureau of the Bud- 
get and President Truman in the fall of 1952 authorized an appropria- 
tion estimate for the Federal Trade Commission of $5,500,000, and 
that was the appropriation estimate that Mr. Truman submitted to 
the Congress in January 1953. 

Among the items that that included were $186,000 for a consumer 
dollar study, a very important project. Some of you: gentlemen may 
remember hearing about it. The idea was to—at that time prices were 
high, and particularly farm prices, that is, food products; nevertheless, 
the farmer’s share of it was decreasing and you had this curious picture 
of the producer getting less money while the consumer was paying 
more money, and the question was, where was that spread going; who 
was getting what share of it between the producer and the consumer. 
That was the idea of what the consumer dollar investigation was sup- 
posed to show, if it had ever come into being. 

Well, the Truman budget contained that item in the $5,500,000, but 
when Mr. Eisenhower was inaugurated, immediately the new Director 
of the Budget, Mr. Dodge, reviewed all the appropriation estimates 
and some time later—it was March 16, 1953—he advised the Trade 
Commission that the appropriation estimates had been cut $1 million, 
that is, from $5,500,000 to $4,500,000. 

We asked that he reconsider the matter—we asked for an oppor- 
tunity to go over and discuss it with him. We were turned down. 

Moreover, Mr. Dodge did not advise us how that cut of $1 million 
was to be allocated. But what happened was that one of his staff men 
down the line called up our budget officer, Mr. Glendening, on the 
telephone, and told him orally how the cut was to be allocated. 

I should say that one of the items that the Budget staff said, was to 
be eliminated was the $186,000 for the consumer-dollar study, which 

Mr. Truman had authorized and, in fact, which he spoke publicly about 
as a very fine thing. 
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We wrote the Director of the Bureau of the Budget and explained 
to him that we had received this oral advice from his staff to our staff, 
and that we would like it confirmed in writing by the Director of the 
Budget, since it was a pretty important matter. And. Mr. Dodge 
replied declining to advise us how the cut should be allocated, saying 
that we had been informed orally by his staff, and that was sufficient. 
And so there we were. We could not even get a statement in writing 
from the Director of the Budget after his staff had told us that the 
cut should be allocated this way and that way, confirming in detail 
what his staff had said, a very curious situation, and obviously, 
it seemed to us, pretty arbitrary. 

At that point Mr. Howrey was confirmed and became Chairman 
of the Commission on April 1, 1953. I urged that he join us in re- 
questing the Bureau of the Budget to reconsider the matter and take 
an appeal to the President, if necessary, but Mr. Howrey decided that 
he could not do that, and while I made a personal appeal, over my 
own signature, to the President of course, it was futile and nothing 
came of it, and my two Democratic colleagues on the Commission, 
being perhaps more realistic men than I was, did not join me in the 
Bre because as they stated to me and Mr. Howrey, it was useless, 
obviously, unless the new Chairman would join in it. And, of course, 
they were quite right from a practical standpoint. 

Well, that isthe Bureau of the Budget. 

Mr. Evins. You mean, Mr. Spingarn, that someone from the White 
House called 

Mr. Sprncarn. From the Bureau of the Budget. 

Mr. Evins. The Bureau of the Budget. Well, they are connected 
with the White House; are they not ? 

Mr. Serncarn. The Executive Office of the President, yes. 

Mr. Evins. They called someone in the Federal Trade Commis- 
sion 

Mr. Srrncarn. Our budget officer. 

Mr. Evins. Mr, Glendening? 

Mr. Sprnearn. Yes. 

Mr. Evins (continuing). And told you how much the cut would be 
and where the cut would be? 

Mr. Sprncarn. The—— 

Mr. Evrns. Did they also tell you where it would take place? 

Mr. Srrncarn. The total amount of the cut was not secret. Mr. 
Dodge had advised us that it would be a $1 million cut. But what the 
staff men advised Mr. Glendening was how that cut should be allocated 
among our estimates, you see, which item should be stricken out. 

Mr. Evins. He not only told you how much, but told you where you 
should cut? 

Mr. Serncarn. Where; that is right. 

Mr. Evins. And over the telephone? 

Mr. Sprncarn. Over the telephone. And Mr. Dodge refused to con- 
firm it in writing. We had already been advised by his staff. That 
was sufficient. 

Mr. Evins. You were forced into a situation where you had no 
recourse ¢ 
Mr. Sprncarn. We had no recourse. 
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I do not say there was anything novel about this method of handling 
it. I do not say that it was not done by the Bureau of the Budget in 
previous administrations. It was. But—— 

Mr. Evins. You are illustratin 

Mr. Sprncarn. I am simply illustrating the power of the Presi- 
dent’s Bureau of the Budget over a so-called independent agency. 
Item 1. 

Mr. McCuttocn. I should like to ask, where were the cuts effected 
in the other fields, the other $900,000 or $800,000 ? 

Mr. Sprncarn. I do not have a detailed recollection of that, but gen- 
erally a lot of the money, as I recall, came out of an estimate to en- 
force the new Anti-Merger Act of 1950, which 

Mr. McCunzocu. Do you have any idea in round figures ? 

Mr. Sprncarn. No, I do not. At this late date I do not recall. 

Mr. McCutiocn. You remember this one particularly ? 

Mr. Srrnearn. I remember this one clearly, but the others—m 
impression is that a great deal of it came out of the antimerger fund, 
and some of it came out of other antimonopoly, the Bureau of Anti- 
monopoly funds. 

Mr. McCuttocn. Notwithstanding the action of the Commission, 
did the authority exist in the Commission to allocate the funds gen- 
erally as the Commission saw fit ? 

Mr. Sprnearn. Well, all I can say is—you mean, could we have re- 
fused to accept the advice of the Bureau of the Budget ? 

Mr. McCutiocu. Yes. For instance, if it had been the decision of 
the majority of the Commission that this food study was a matter of 
first importance and that it was not going to be undertaken by any 
committee of the Congress, could you still have retained that amount of 
money to have carried on this food-study investigation ? 

Mr. Sprncarn. That isa good question. I do not know legally what 
the answer is, and I am not sure there is any legal] answer, because the 
problem would be that we have to go up against the Bureau of the 
Budget every year, and if we disobeyed their instructions last year 
they make it very tough for us next year. And as a matter of policy, 
let us say, if not of law, agencies are more than inclined to acquiesce 
in the decisions of the Bureau of the Budget in such matters. 

Mr. McCuttocnu. There should be some courage in the executive 
and administrative officials of agencies as well as in other fields of Gov- 
ernment, it seems to me. 

I am not making any particular reference to your decision in this 
case, but there still remains a duty, in my opinion—and I do not intend 
to preach—for people in public office to do that which they think is 
right. That is an observation that I shall hold to and I hope that it 
is practiced by people in public office of responsibility, at least. 

Mr. Sprncarn. There certainly is that duty. On the other hand, if 
you put an agency or a man in a position where you put another man 
over him with a baseball bat in fis hand and he strikes him on the 
head every time he rises up, you are not likely to find that courage and 
independence; are you ? 

Mr. Evins. Mr. Spingarn, did the new Chairman show any affirma- 
tive initiative and action and strong assistance in this regard? 

Mr. Sprncarn. I regret to say that the new Chairman did not. He 
acquiesced. He made no protest and he acquiesced in the cut and, of 
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course, without his support it would have been impossible to do any- 
thing, as my colleagues realized. 

So we lost that appropriation and we lost that $1 million and the 
Congress cut us a few hundred thousand dollars more, and there we 
were. 

Mr. Evins. The Federal Trade Commission traditionally has always 
had a hard battle on appropriations, getting the funds needed and nec- 
essary to carry out a vigorous and full antimonopoly enforcement 
program. 

Mr. Sprnearn. It has, indeed. 

Now, that is the Bureau of the Budget, which is a Presidential 
agency. 

Secondly, there is a question of—again speaking of encroachments 
on the independence of the Trade Commission—secondly, there is the 
question of legislative clearance. Under a Presidentially authorized 
practice dating back, I believe, to the thirties, the Bureau of the Budget 
is the legislative clearance agency for the executive branch. That is 
to say, all the agencies of the executive branch must, under Presi- 
dential directive, submit their proposed legislation or their proposed 
recommendations on pending legislation to ) the Bureau of the Budget 
for clearance before sending it to Congress. And the purpose of that— 
and it is perfectly sensible insofar as the purely executive agencies are 
concerned—is to coordinate the recommendations within the executive 
branch so that at least there will, not be disparate recommendations 
made without knowing that they are being made, so that one agency 
may consider the views of another—let us put it that way—before it 
makes its own recommendations. 

But the directive also runs to the Federal Trade Commission and, 
again rightly or wrongly, the Trade Commission has acquiesced in the 
directives and it clears all of its legislative proposals and all of its 
recommendations on legislation with the Bureau of the Budget. 

I do not mean to say that they change our recommendations, but 
they can hold them up and sometimes do for a long time, and again it 
represents something of an encroachment, it seems to me, on the inde- 
pendence of the Trade Commission. 

Mr. McCutxocn. I should like to inquire—— 

Mr. Sprncarn. Now, maybe 

Mr. McCuttocu. At that point, if you think that the independent 
agencies, all of the independent agencies, should be relieved from that 
requirement ¢ 

Mr. Sprnearn. Yes. 

Mr. McCuniocn. That is your studied judgment ? 

Mr. Sprncarn. I think that it should—let me put it this way. I 
think, as a matter of fact, that it was the fault of the Federal Trade 
Commission, somewhat along the lines you just mentioned, in that they 
acquiesced in this decision. It is my understanding—I am reasonably 
but not definitely certain—that the Interstate Commerce Commission 
has never acquiesced in this legislative clearance machinery of the 
Bureau of the Budget. They may submit or they may not, but they do 
it as a matter of their own initiative, you see, and not as a matter of 
course. 

I think that that is what the Commissions should do, and it is quite 
possible that the Commissions could do that administratively without 
any legislative pronouncement on the matter. I think they could. 
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Well, the next thing—and I have not gotten to the most important 
point yet—the next thing is the question of appeals to the Supreme 
Court in Commission cases, the question of seeking certiorari where 
the Commission has lost a case in the court of appeals and wishes to 
take an appeal to the Supreme Court. 

It is my understanding—and I speak not from personal knowl- 
edge—that once upon a time, early in its history, the Commission 
handled its own appeals to the Supreme Court, but that sometime in 
the twenties, I have been told—in any event, it is the situation now— 
that was changed, I believe by statute, and now the Commission must 
go through the Department of Justice, the President’s Attorney Gen- 
eral, and the Attorney General, or more specifically, the Solicitor Gen- 
eral, decides whether or not to seek certiorari in a Commission case. 
And again that represents perhaps not a major or all-important pro- 
cedure, but again it represents a little further encroachment on the 
independence of the Commission. 

Mr. McCuttocu. Is it your studied advice to the committee that 
there should be no necessity of getting final advice and approval of 
the Department of Justice in the matter of the procedure to the 
Supreme Court in such matters ? 

Mr. Sprnearn. I certainly see no objection to the Commission dis- 
cussing the matter with the Solicitor General, but I think that the de- 
cision should be the Commisison’s and not his, whether or not car- 
tiorari should be sought. That I do think. 

Mr. McCutxocn. And do you think that that should be the pro- 
cedure in all independent agencies ? 

Mr. Sprnaarn. Yes, I do. 

Mr. McCuttocu. It is your opinion, then, that the Department of 
Justice should not have the final decision on such matters with re- 
spect to any matters that have their origin in independent agencies ? 

Mr. Sprnearn. Yes, sir. You see, one of the reasons the Commis- 
sion was set up was because the public and the Congress, back in 1914 
felt, rightly or wrongly, that the political winds sometimes swept 
through the Department of Justice and that political factors some- 
times entered into its decisions. An assuming that that unhappy situ- 
ation might occur in a given case, a Solicitor General or an Attorney 
General who was so minded could block the Commission, perhaps, in 
bringing a very meritorious appeal, could they not ? 

Mr. McCuttocn. I presume so. But if you were the Attorney Gen- 
eral of the United States would your position be the same. 

Mr. Sprncarn. That, sir, is a question that I cannot answer, because 
a man’s thinking is naturally shaped by the job he holds, to some 
extent. I would think if I were the Attorney General—I do not 
know, I can only speak as an ex-Federal Trade Commissioner, speak- 
ing for the independence of my agency, as the Attorney General might 
speak for the prerogatives of his. 

Mr. McCuiiocu. Of course, the reason I ask that question is that 
we are sitting here trying to determine ultimately that which is best 
for the country, and we naturally are, or I certainly am, interested 
in getting the viewpoints of people in various positions, so that my 
final decision might be influenced by all factors. That is the reason 
I ask that question. 
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Mr. Sprncarn. The worst that can happen, it would seem to me, 
would be that the Commission would burden the Supreme Court with 
unnecessary and vain appeals which the Supreme Court could, of 
course, reject. I do not see any serious problem that arises if the 
Commission is granted this authority. 

Finally I come to the most important encroachment, and that, as 
you are probably aware, is Reorganization Plan No. 8 of 1950 which 
established a strong Chairman of the Federal Trade Commission ap- 
pointed by and serving the discretion of the President and trans- 
ferred from the Commission to him all the executive and administra- 
tive functions of the Commission which he is supposed to exercise 
subject only to the general policies laid down by the full Commis- 
sion, and specifically it gives him, as you know, control over the ap- 
pointment and supervision of personnel employed by the Commission. 
the distribution of business among such personnel and among the 
administrative units of the Commisison and the use and expenditure 
of funds. 

So the Chairman under the reorganization plan, which was sent 
to Congress by President Truman on the recommendations of the first 
Hoover Commission, hires all the personnel of the Commission, sub- 
ject only to the limitation that in the case of a half dozen or so bureau 
chiefs, he nominates them in the first instance and the Commission 
can vote them up or down. The full Commission cannot pick its own 
man, but they can vote up or down the Chairman’s choice on these 
half dozen or so bureau chiefs. And similarly he fires, assigns, re- 
assigns, demotes or promotes all the personnel of the Commission, 
subject again only to that same limitation, I assume, with respect to 
the half dozen bureau chiefs. 

He reorganizes the Commission, and at least below the bureau level, 
that is, when reorganizations do not sweep across major bureau lines, 
he does that entirely on his own initiative. That is, units below the 
bureau level he can reorganize without consulting the Commission. 

Mr. Evins. Mr. Spingarn, those matters which you have just been 
testifying upon have been the subject of considerable testimony before 
this committee beginning from Reorganization Plan No. 8. As you 
were at the Commission when this plan came into effect, could you 
tell this committee what part the other Commissioners had in the 
matter of decisions with respect to selection of personnel ? 

Mr. Srrncarn. I am glad you asked me that question, because it 
permits me to correct a misapprehension that I think this committee 
might have. 

ommissioner Mead yesterday, or Monday, in his testimony was 
under the impression that I had been at the Commission when Reor- 
ganization Plan No. 8 was adopted. But actually his memory was in 
error, because the plan was adopted in May 1950, and I did not reach 
the Commission until October 1950. So I cannot tell you about what 
happened at the Commission at that stage. 

ut I do want to say this, that at that time I was entirely in favor of 
Reorganization Plan No. 8. I had no experience with an independent 
commission before I came there. I saw nothing at all—— 

Mr. Evtns. In the light of overall experience and observation and 
from study, you now conclude that Reorganization Plan No. 8 is 
very bad ? 
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Mr. Sprncarn. I do, indeed, sir. And I would like to—— 

Mr. Evins. Now, could you answer my question, to tell this com- 
mittee what part other Commissioners had in the selection of personnel 
after you became a member of the Commission ? 

Mr. Sprncarn. Yes. Well 

Mr. Evins. Did you help make the decision on selecting an attorney 
for the staff ? 

Mr. Sprnearn. No. 

Mr. Eyrns. Or an economist? 

Mr. Sprnearn. No. Again 

Mr. Evins. Did you ever select any clerical personnel or typists? 

Mr. Sprnaarn. Well, the only personnel that a Commissioner, other 
than the Chairman, selected personally was his own legal assistant 
and his secretarial help, his immediate office. 

Mr. Evins. You mean one of the five Commissioners down there 
appointed by the President of the United States, since this plan went 
into effect, had no authority, even though you were in the Commission, 
to select any of the staff, any of the personnel, any of the clerks, any 
of the economists, any of the statisticians, any of the lawyers, except 
just your own legal assistant and one clerk ? 

Mr. Sprncarn. With the sole exception, which I already mentioned, 
we other Commissioners could vote up or down the Chairman’s choice 
of bureau chiefs. 

Mr. Evins. Now, tell me this: I do not know. Did the Commission 
have a controversy at one time over whether or not the other four 
Commissioners had authority to have a voice in the selection of the 
bureau chiefs? Did such a dispute take place? In other words, was 
the Chairman’s power questioned as to whether or not he had authority 
to select the bureau chiefs solely, or did other Commissioners have a 
part in that? 

Mr. Srrncarn. No, sir. I do not recall that there was any serious 
debate over the selection of the bureau chiefs because the reorganiza- 
tion plan was pretty clear that with respect to them, at least, the Com- 
missioners had this approval or disapproval. But there was a differ- 
ence of opinion as to whether they should not have the same authority 
with respect to at least the next echelon down, let us say, the division 
level. But the Chairman asserted that he had complete authority over 
the division chiefs and that he did not have to nominate them and have 
them confirmed by the other Commissioners, and that principle stuck. 

Mr. Evrys. At what level was that? 

Mr. Sprnearn. That is the next echelon down below the bureau 
chief. A bureau would be divided into divisions, you see, and the ques- 
tion would be—— 

Mr. Evrys. The bureau chiefs were confirmed by the Commissioners 
after they were nominated by the Chairman? 

Mr. Sprncarn. Yes. 

Mr. Evins. And the subbureau chiefs were not even nominated for 
confirmation ? 

Mr. Sprnearn. And there was an argument as to whether they 
should not be subject to the same rule as the bureau chiefs, but it did 
not work out that way. 

Mr. Evins. Did you or the other Commissioners have authority to 
recommend appointments or to make any appointments ? 
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Mr. Sprncarn. No, except our immediate offices. 

Mr. Evins. Tell the committee whether or not you or other Com- 
missioners had any authority with respect to assignment of cases or 
distribution of the workload of the Commission, or making any deci- 
sions on the workload of the Commission. 

Mr. Sprncarn. In theory we had the authority to decide how appro- 
priations should be allocated by major programs and purposes, as I 
understand it, but in practice that did not seem to give us much voice 
in the affairs of the Commission. 

I want to say this, that when I came to the Commission I approved 
of Reorganization Plan No. 8. I had no reason to doubt that Re- 
organization Plan No. 8 was not a very good plan. I did not question 
it. But after I had been there for 2 years—and this was while Chair- 
man Mead was still Chairman, whom I respect and admire very much 
and who I am proud to claim is my good friend—I found that al- 
though I as a Commissioner had nominal responsibility for the major 
policies and program of the Commission, I did not feel that I had any 
authority to carry out my responsibility. 

Mr. McCvuttocu. I should like to interrupt right there. Didn’t the 
entire Commission determine the policy of the Commission in major 
lines ¢ 

Mr. Sprrncarn. That, of course, was the theory of the thing, and 
in principle I suppose we did. But here was the difficulty. In order 
to determine—this was a practical working difficulty—in order to 
determine policy major you have to know what day-to-day operations 
are, do you not? You have to have a pretty fair knowledge about 
that. And I found that when I started to try to advise myself by 
consulting in detail members of the staff, by sending them memo- 
randums asking them questions, by calling on them for any extensive 
amount of information, that the Chairman regarded this as an en- 
croachment on his authority, and he and I would eventually get into 
a hassle over the matter, in which, of course, I would always be de- 
feated, naturally, so that my good friend, Jim Mead, and I used to 
have some occasional sharp discussions on this matter, but I am glad 
to say that peace and harmony have been restored between us. 

But the point is that it is 

Mr. Evins. In other words, the Chairman always held the trump 
card ¢ 

Mr. Srrncarn. The Chairman always held the trump card; that 
is right, because 

Mr. Evins. And even though there are four other members on the 
Commission. 

Mr. Sprncarn. Well, the staff knew that their lifeline depended 
on him. What would you expect if it came to a showdown between 
the Chairman and a Commissioner, and the staff had to decide who 
was right ? 

Mr. Evins. We have had some testimony that there was no en- 
croachment upon the jurisdiction or the responsibility or the duties 
of other Commissioners. Your experience is to the contrary, and 
even under a Democratic Chairman ¢ : 

Mr. Sperncarn. Even under a Democratic Chairman. 

And I want to say that I am not composing these views for the 
purpose of the present conference, or present hearings, because when 
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I left the Commission I made a public statement dated September 21, 
1953, on the question of the Commission’s independence, and what I 
regarded as the inequities of Reorganization Plan No. 8, and I ask 
that that be inserted in the record somewhere at an appropriate spot. 

Mr. Evrns. I have not seen this statement, Mr. Spingarn. It will 
be received and will be given appropriate consideration. 

Mr. Sprnearn. Fine. 

(The press release is as follows :) 


[Press release] 


FEDERAL TRADE COMMISSION, 
Washington, D. C., September 21, 1953. 


STATEMENT BY COMMISSIONER STEPHEN J. SPINGARN ON COMPLETING His TERM 
AS FEDERAL TRADE COMMISSIONER 


My term as Federal Trade Commissioner expires on September 25 and I am 
leaving Government service at that time. : 

I have no illusions that I have made any great contribution to the Commis- 
sion’s work during the 3 years I have been Commissioner. In any event, that 
is an appraisal which is better left to others. But I have learned a number of 
things about the practical aspects (as distinguished sometimes from the theoret- 
ical) of how an antimonopoly agency such as the Federal Trade Commission 
should operate in order to serve the public interest most effectively. I think these 
are of sufficient value to be worth recording : 

(1) To be worth its salt the Commission must be truly independent.—Such 
was the intent of Congress when it established the Commission in 1914 on Presi- 
dent Wilson’s recommendation. In 1935, the Supreme Court—a conservative Su- 
preme Court on which the first appointee of Franklin D. Roosevelt had not yet 
taken his place—confirmed the independence of the Commission from Presidential 
and political domination by its famous decision in the Humphrey case. 

The Commission should be basically responsible only to the Congress which 
gave it its charter and to the courts which review its quasi-judicial actions. If 
the Commission falls under the domination of the President it can accomplish 
little that cannot be accomplished by the Department of Justice, which is prop- 
erly an executive branch agency under the direct control of the President. Under 
such circumstances, the Commission might as well be abolished. 

That the trend is definitely in the direction of executive domination of the 
Commission is indicated by the fact that its budget requests submitted to Con- 
gress are not really its own but those of the President’s Budget Bureau, that the 
Commission must secure clearance from the Budget Bureau in recommending 
legislation, and that the Commission's reorganization plan which became effective 
in 1950 unduly centralizes power over the staff (as well as other matters) in the 
hands of the Chairman who is more responsive to the President than to the Com- 
mission since he is designated as Chairman by the President and serves as such 
at the will of the President. 

With their power over appropriation requests, legislative recommendations, 
and utilization of the staff thus eliminated or sharply curtailed, the Commis- 
sioners other than the Chairman have little else to do but render decisions on 
particular cases. But through his control of the staff the Chairman can effec- 
tively determine which cases shall ever reach the Commission for decision. He 
does not need to give specific directions to the staff to accomplish this result. 
The staff’s knowledge of his views on particular issues is quite enough. 

This is a far cry from the role of a “body of experts” which the Commissioners 
were originally intended to be. 

It is true that these changes, resulting in a centralization of power, took place 
during Democratic administrations. But this is irrelevant to the substance of 
the issue. The hard fact remains that no group of men can be said to constitute 
an “independent” body worthy of the name if control over appropriation, over 
legislation, and over staff is lodged elsewhere. This is true in 1953; it will be 
equally true 4 years hence if a Democratic President is elected in 1956. 

(2) To be effective, the Commission must have a highly competent and un- 
cowed staff which genuinely believes in the objectives for which the Commission 
was established.—This means that members of the staff must also enjoy a large 
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degree of independence. Such independence is necessary if the Commission is to 
attract really able men in the first place. Young men of competence und in- 
tegrity will be reluctant to choose public service in the Commission as their 
careers when it becomes known that the staff is to be attacked each time the 
administration changes. And when promotions and dismissals are made for 
political reasons, those staff members who have already invested many years of 
their lives in the Commission’s work and who are not dismissed will almost in- 
evitably find that their work and their professional judgments are warped by the 
political winds. =y'Li2, y 

There are ominous signs that political considerations are beginning to dictate 
staff appointments, reassignments, promotions, and dismissals. This develop- 
ment will be much harder to resist because of the increasing concentration of 
Executive power over the Commission to which I have already referred. 

Just as the Commission was originally intended to be independent, it was also 
intended to have a degree of continuity and experience with the problems with 
which it must deal, and to provide a degree of consistency in its interpretation 
and enforcement of its laws. It was for this reason that Commissioners were 
given long terms (7 years) and that those terms are staggered. 

But if continuity is important in the Commission itself, then it is at least 
equally important in the staff. In their work the staff must continually be 
referee between the public interest and some particular business interest. Hap- 
pily, the public interest coincides with the interest of healthy, vigorous, com- 
petitive business. There is no such thing as being “antibusiness’—a term so 
popular with the business journals—and at the same time being propublic in- 
terest. Indeed, the competitive free enterprise system was and is conceived as 
the system best serving the public interest. That is why we have chosen this 
particular system and seek to maintain it. Every member of the staff knows 
this. I have known no member of the staff who is antibusiness. 

Ubviously the conflicts are not between the public interest and business interest 
as such. They are between public interest and monopoly interest. These con- 
flicts arise when a challenge is raised to some unfair method of competition by 
which some business interest hopes to enhance its profits or monopoly control, 
or when the details of such a situation are set out in a factual report. Accord- 
ing to the custom of the day, it is quite natural that these interests make both 
public and private attacks upon those members of the staff whom they believe 
to be responsible for exposing or challenging their unfair practices. But if such 
staff members are now to be fired or demoted and are to be replaced by persons 
whose views are commended by the regulated, then the Commission will lose its 
reason for being. 

Of course, the staff needs fresh blood from time to time. But the newcomers 
should be brought in on the basis of ability and belief in the Commission’s objec- 
tives rather than on the basis of political orientation. I think I can fairly say 
that I have practiced what I preach. When I first came to the Commission in 
1950, I picked a Republican to be my legal assistant from a group of capable 
candidates for the job, most of whom were Democrats. I picked the man I did 
because I thought he was the ablest lawyer in the group and because he convinced 
me that he believed in vigorous enforcement of the antitrust laws. He did a fine 
job as my legal assistant and he is today the General Counsel of the Commission. 

This brings me to a collateral observation: If the Commission is to serve its 
purpose, then there must be intelligent and uncensored exposition of the point of 
view of Commissioners who are in the minority on particular issues. And there 
cannot be intelligent and uncensored exposition of minority views unless minority 
members have the same access to staff assistance as Commissioners who are in 
the majority, and equal access is possible only if staff members are confident that 
they will not be penalized for assisting minority members, whether Democratic or 
Republican, in developing independent appraisals of a particular set of facts or 
in documenting their point of view. 

(3) The Commission should not be afraid to deal with controversial matters 
and should be tough enough to take its lumps for doing so.—If the Commission 
concentrates on noncontroversial and trivial matters it will probably make few 
enemies but it will not be doing the job for which it was intended, and it wil! not 
be worth its keep. 

Monopoly interests are powerful and they have large financial stakes in contin- 
uing their monopoly practices, They have many media available for expressing 
their point of view. There are certain to be roars of rage and threats of reprisal 
from those quarters against any Federal Trade Commission which effectively does 
its job of preventing or exposing monopolistic practices. The Commission should 
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be completely fair in its dealings with business, big or little, but the Congress and 
the country should be wary of a Commission which is too highly praised by the 
business community: A good umpire’s value is not gaged by his popularity with 
the ball players. 

(4) The Commission is substantially too small for the job it has and it should 
actively seek adequate appropriations.—Virtually all objective authorities who 
have examined the matter agree that the Commission’s appropriations are wholly 
inadequate. When present reduction in force is completed, the Commission will 
have 600 employees or less. This is about 15 percent less than it had im 1939 (er 
indeed than it had in 1918), although in the intervening years the problems with 
which the Commission has to deal have enormously increased in size. Moreover, 
figures now available to the Commission indicate that economic concentration— 
the well-spring of the monopoly power which the Commission was set up to 
fight—has also increased. It is as if the population of a community and its 
crime rate increased severalfold while at the same time the police force was 
reduced. 

The principal fault seems to lie with the technicians of the Bureau of the Budg- 
et who are adept at slashing appropriation estimates without regard to whether 
they are for oyster forks for naval officers’ messes or for antimonopoly work. 
These technicians are apparently unable to lift their eyes from the bark on the 
trees to the whole forest. They have displayed no ability to differentiate hetween 
the more or less routine functions of government and those vital activities which 
have a far-reaching impact on our economy and on the maintenance of our free 
institutions. 

However, the Commission, too, has been at fault for not more aggressively 
seeking adequate appropriations over the years. Like the Budget Bureau, the 
Commission itself must realize that the size of antitrust appropriations represents 
a top-level economic and political judgment in the best sense of the term. The 
Commission should not be content to accept as final the decisions of the budget 
technicians but should vigorously carry its fight for adequate funds to the White 
House and to the Congress. 

(5) The Commission should strongly resist the current efforts to weaken or 
emasculate the antitrust laws.—Some of these efforts are already detectable in 
our midst. Others are visible on the horizon. In opposing such pressures, the 
Commission should not pull its punches because its views may be unpopular in 
some powerful quarters. It should draw on its expert eeonomic and legal staff as 
a reservoir of information with which to support good antitrust legislation and 
oppose bad. It should freely furnish Congress with its best judgments on all 
legislative matters affecting competition and provide it with facts in support of 
those judgments. If a majority of the Commission is not willing or able to do 
this, the burden falls on the minority to do so. 

(6) The Commission should strongly resist efforts to influence its quasi- 
judieiat decisions in extra-legal ways.—One of the best ways to do so is to publiely 
pinpoint such efforts as they oceur. The Commission probably is not the recipient 
of as much pressure of this sort as some other quasi-judicial Commissions, notably 
those which issue certificates of convenience and necessity, but such pressures 
are not unknown here. One such effort was defeated within the last year in the 
way I have mentioned ; that is, by publicly pinpointing it. 

(7) The Commission should select its cases more advertenthy.—At present and 
for the foreseeable future, the Commission’s funds are woefully inadequate for 
the task at hand. This makes it essential that the Commission select with the 
greatest care the cases in which it is going to expend its meager resources. It 
must stop emulating the oyster, taking only whatever comes in on the tide. In- 
stead, it must focus its energies on those particular cases which affect the broadest 
publie interest and hold the greatest promise of deterring monopoly and promoting 
competition. This means that the Commission must increase the sige of its eco- 
nomie staff. It is the economic staff which must be relied upon to furnish the 
Commission with current economic intelligence as to’ where monopoly sorespots 
in the economy are developing in order that the Commission may then bring its 
maximum leverage to bear on those particular points. It is the economic staff 
also which must be relied upon to furnish the Commission with practical judg- 
ments as to the effects of orders which the Commission contemplates issuing. 

(8) The Commission should do more work in the economic reporting fleld.— 
The Hoover Commission concluded that this phase of the Commission’s work 
constituted its most valuable contribution. Many laws have stemmed directly or 
indirectly from the Commission’s economic reports, including such splendid public 
interest statutes as the Securities and Exchange Act, the Publi¢ Utilities Holding 
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Company Act, the Robinson-Patman Anti-Price Discrimination Act, and the 
Antimerger Act. It is sad to have to report that the Commission has fewer 
economists assigned to this work today than ever before in its history, and that 
several of the very best of these have recently received their reduction in force or 
demotion notices. It is perhaps only a coincidence that this is one of the most 
controversial areas in which the Commission operates, but I am allergic to this 
type of coincidence. 

(9) The Commission should not rely on unenforceable voluntary agreements 
to discontinue illegal practices in the antimonopoly field Unquestionably, a good 
deal of useful work can be done through voluntary procedures in the field of false 
and misleading advertising. The antimonopoly field is another matter. Although 
voluntary procedures may appear plausible and alluring, it is too much to hope 
that businessmen will discontinue highly profitable monopolistic practices on the 
basis of unenforceable voluntary agreements. The chief result of such agreements 
will be to delay the day when effective enforcement and the resulting protection 
of the public can be obtained. 

(10) The Commission should make the meaning of its work more understand- 
able to Congress and the public—The Commission’s complaints, orders, rules, 
stipulations and even its annual reports to Congress and its press releases tend to 
be cloaked in legal gobbledegook which often has very little meaning to those who 
are not trained as lawyers. The Commission should try to translate its legal 
verbiage into simple and understandable language which the general public as 
well as the business community can understand. 

(11) The Commission should not wrap its quasi-judicial robes too tightly 
around itself—The Commission should remember that, in addition to its legal 
case work, it is also entrusted with important policy and fact-finding functions. 
It should be prepared to exercise these functions and defend itself for doing so 
against the inevitable attacks. If the Commission stands mute in such contro- 
versies on the grounds that it is not appropriate for quasi-judicial officers to do 
otherwise, the Congress and the public-will be denied the benefit of the impartial 
factual data which the Commission was intended to provide. This would mean 
that only one side of public issues of great importance to the country would 
receive adequate discussion and explanation. 

Antimonopoly work is in the best traditions of both our great political parties. 
I hope that both parties will give less lipservice and more substance to these 
traditions than they have in the past. 

The record of my own party in antimonopoly matters has not been as good as 
it should have been. But from present indications, its record will probably stand 
up pretty well against the record of the new administration. 

The recent history of other great countries strikingly demonstrates the roll 
which monopoly (in the form of the great cartels) can play in the destruction of 
economic and personal liberties where it is unhampered by effective antitrust 
laws. Our American antitrust laws are unique in the world. I believe in their 
objectives. I think most Americans do. I think too that most Americans share 
my conviction that, except in those limited situations where monopoly is inherently 
necessary by the nature of things, honestly competitive private enterprise is 
vastly preferable to government ownership. But lipservice to these ideals isn’t 
enough. They must be translated into practical realities. And that means 
maintaining effective antitrust laws enforced by able, honest, and independent, 
unfrightened men, given enough money to do the job. 

As a Democrat, perhaps I should be delighted with the political issue which 
would be given to my party, if the Republicans should scuttle or sabotage our 
antitrust laws and programs. However, as an American, I feel that this work 
is much too important to our economic and political freedoms to be treated as a 
partisan issue. I hope that both parties will treat it in accordance with its true 
importance to our free institutions rather than as a political shuttlecock. 

As a first step toward treating this problem on its merits, I urge that Congress 
reexamine the status of the Federal Trade Commission in order to determine what 
legislation is necessary to restore to the Commission the independence from 
presidential domination necessary for it to carry on effectively the antimonopoly 
job which Congress has assigned to it. 


Mr. Sprncarn. Can I give you some examples of the incidents that 
reflect perhaps the power of the Chairman ? 
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As I see it, the Commission is now composed of one giant and four 
pygmies, but the giant himself has an even greater giant boss, which 
is the President of the United States. 

Mr. Evins. And would you say that the staff, also appointed by the 
Chairman, also supports his policies ? 

Mr. Sprncarn. ‘That is part of the picture; yes, sir. 

Mr. McCutiocn. I would like to ask this, and this may sound like 
an improper or a mean question, but I do not mean it to be. Are you 
going to tell us about the good features of this centralized authority, 
because in all governmental activities there is some argument for cen- 
tralized authority and responsibility and, on the other hand, there is 
some for diffused responsibility and diffused authority? And I would 
like to know some of the good features that you have found when you 
come to that point of your presentation. 

Mr. Srrncarn. I would like to answer you right now, Mr. McCul- 
loch. That is a good point and I am glad you mentioned it, because I 
should have stated it. 

The good feature, certainly, is that a strong head gives greater effi- 
ciency. There is no question about that. One-man leadership is 
more efficient than five-man leadership. 

Mr. Evins. Now 

Mr. Sprncarn. Could I just go on one step further ? 

Mr. Evtns. Go ahead. 

Mr. Sprncarn. Now, that of course, brings you into a tangle between 
independence and efficiency. In principle, a totalitarian country, a 
dictatorship, at least from the short-range standpoint, is more efficient 
than a democracy because it can make decisions more quickly if only 
one man has to make them and he has no Congress or judiciary to 
worry about. 

But we have staked our lives and future on the fact that, with all 
its inefficiencies, our democratic system is better in the long run, and 
I am sure that no one in this room would quarrel with that. 

So I can see how the efficiency concept would appeal, and it has a 
certain weight. But in my opinion, it stultifies the independence of 
the Commission and you have to weigh the two things in balance. 

Mr. McCuttiocu. That is right. Well, now, can you point out some 
specific benefits that have resulted from this Reorganization Plan No. 
8? In other words, was the work of the Commission materially ex- 
pedited? Were more cases disposed of while you were a member of 
the Commission than for the like period before? How was morale 
in the office, and so on ? 

We have delved into the question of office personnel, and maybe even 
office politics, in the Federal Trade Commission, even before I was on 
this committee, and I would like to know how you found things when 
you came there and how you found things within the Commission with 
respect to employee morale when you left, that is, under a past adminis- 
tration which had the decentralized authority as compared to that 
which you found at the end of the period when you had been there 
under the centralized authority. 

Mr. Serncarn. The difficulty I have in answering your question, 
Mr. McCulloch, is that I was there only under the centralized author- 
ity, so that I have no—— 

Mr. McCutiocn. Yes. But you went in soon after Reorganization 
Plan No. 8 had become effective. 
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Mr. Srrnearn. Yes. 

Mr. McCutzocu. And you probably had some of the repercussions 
and some of the reverberations of the dissatisfactions and complaints 
of the previous administrations, had you not ? 

Mr. Srrncarn. I can say this, that Jim Mead, the then Chairman, 
made it a special project of his to expedite the Commission’s cases 
and to dispose of as rapidly as possible the backlog which was very 
substantial when he became Chairman, and he did a very fine job 
of that, and I understand that Mr. Howrey has continued that good 


job. 

Mr. McCutiocnu. And did not 

Mr. Sprinearn. My 

Mr. McCuttocu. Was not morale better at the end of your term in 
office than it was at the beginning, and is not morale, generally speak- 
ing, pretty good down there now, so far as you know ? 

Mr. Sprrncarn. Well 

Mr. McCuttocu. Or is it worse than it was? 

Mr. Srrncarn. I want to say this 

Mr. McCutxocu. Is it worse than it was? I would like to know that. 

Mr. Sprncarn. I think that morale was distinctly improved on the 
Commission during my 3 years there, that is, between 1950 and 1953, 
and that is a jewel in Jim Mead’s crown. 

Now, I have only, shall we say, collateral information on the situa- 
tion since then, since Jack Howrey became Chairman, and, of course, 
it must be realized that it represented a change of administration, and 
there were all sorts of earth-shaking things in the wind, which I 
would like to mention in a moment. 

Mr. McCuttocn. Heads were knocked together, probably ? 

Mr. Sprrncarn. Heads were knocked together, probably. And I 
would say that the morale of certain people in the Trade Commission, 
some of them undoubtedly in this room, has definitely been improved, 
those who have been selected for the key jobs. Those who have been 
demoted or fired or cast aside or otherwise feel they had their desks 
shot out from under them, obviously their morale has deteriorated. 

Mr. McCuttocu. And if those things were done in accordance with 
fact and in a fair and equitable way, that is one of the things about 
which we just cannot doanything. . 

Mr. Srrvcarn. If it was done that way. Just as an anecdote, may I 
give you one more morale situation 

Mr. Evrns. Yes. 

_ Mr. Sprncarn. That I ran into not so long ago? 

After my term ended in September 1953, I did not go back to the 
Commission until this spring. One day I was down there and I had 
lunch with Jim Mead, at his invitation, and after I had lunch I went 
down to see a friend of mine, who will be anonymous for obvious 
reasons, just to pay a social call. I had not seen him in, I think, a year 
or a year and a half, a Commisison staff man, I mean. I went into his 
office and he jumped up. He was glad to see me, but as soon as he 
shook by hand he rushed to the door and locked it. [Laughter.] 

Not only that. While I was there another friend of mine called— 
he had apparently seen me in the corridor—and asked if I was around, 
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and the man in whose office I was, in my presence, told him on the 
phone that he had no idea where I was. (Laughter.] 

After that, he began to get very nervous, and a few minutes later 
he suggested maybe I ought to leave, which I did. So—— 

Mr. McCutiocn. Mr. Chairman, before he leaves this—— 

Mr. Evins. Mr. Spingarn, this may be humorous and everyone is 
laughing, but it has very serious implications concerning the question 
that the gentleman from Ohio has asked on the question 

Mr. Sprnearn. I felt like a clandestine conspirator. 

Mr. Evins. On the question of morale. On the question of morale, 
I think it very aptly illustrates the morale situation, if the situation 
prevails that the two situations he has given would certainly indicate. 

Mr. McCoutxocn. Mr. Chairman 

Mr. Sprncarn. May I add that that is not the only case. I had 
rather a similar happenstance on another visit down there recently 
with another man. 

Mr. McCutsocn. Mr. Chairman, I am most serious in the line of 
questions that I have been asking. 

Mr. Evtins. Let the gentleman proceed with the completion of his 
statement. Then E have a few questions, and then I will be pleased 
to yield to my colleague and friend. But let him proceed with his 
statement. 

Mr. Spervearn. Right. 

Now, I want to give you one instance, one actual instance in Com- 
mission history which may throw some light on the value and effect of 
Reorganization Plan No. 8 insofar as personnel is concerned. 

I wrote a little memorandum for the files, my own files, on this at 
the time, because it seemed to me so significantly interesting, and my 
file memorandum is dated August 11, 1953, and I gave it the title 
“First Commission Split on Appointments.” It is only two para- 
graphs long. May I read the memorandum? 

Mr. Evins. Yes. 

Mr. Sprncarn (reading) : 

At Commission meeting today with only Commissioner Mason absent, Chair- 
man Howrey asked for approval of his previous recommendations (sent to us 
by his note of August 6) of the appointment of Robert Parrish to be Executive 
Director and Alex Akerman, Jr., to be Secretary and Director of the Bureau of 
Administration. Mr. Howrey said that he had Mr. Mason’s vote for these appoint- 
ments and Mr. Caretta indicated his approval. However, Commissioner Mead 
indicated that he could not go along and expressed his concern about the trends 
that had begun in the Commission by putting a political appointee from the out- 
side in key spots. Also the business of layering present officials with new ap- 


pointees or creating two jobs where only one grew before. In this connection 
Mead referred to Fitzhugh Green over Duncan Price— 


who was the then director of information— 
the two new appointees proposed in place of Scott Daniel— 
who was the Secretary and Executive Director at that time— 


and the new personnel director being placed over McAdams. I supported Mead. 
The Chairman— 


that is, Mr. Howrey— 


became quite angry. He said that he had been resisting enormous pressure from 
the Republican National Committee, that they had 8,000 applicants over there 
for whom they were seeking jobs, that he had made very few appointments here 
at the Commission, and since he was Chairman, he was entitled to the support of 
the Commission on such matters, and that if Mead and I were not going to sup- 
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port him on such matters, he could play tough too and start making a lot of 
changes around here or words to that effect. The meeting broke up without a 
vote but of course the Chairman has three votes on his proposal. 


Then I had an addendum the next day, August 12, 1953, an addendum 
that I wrote to this memorandum: 


Same matter discussed amiably at Commission meeting today with all present. 
The tempers had cooled by this time. 


I paid tribute to Howrey for resisting pressures to date. We voted on Parrish- 
Akerman appointments and they were approved three to nothing with Mead and 


I not participating in the vote. 

Now, Jack Howrey told us—and I know he was quite sincere about 
it—that he had been resisting enormous presure from the Republican 
National Committee, and I believed him then and I believe him now. 
The fact is that that pressure did exist and it existed because he was the 
President’s man, and they had a right to look to him, because he was 
appointed by the President, and he served at the President’s discretion 
and will as Chairman. Query: Can he always resist those pressures ? 
More power to himif hecan. But can he? t 

I think that the situation is such that it is pretty tough for a man 
to resist them. 

Mr. Evrns. You indicate that the situation removes the Commission 
from its position of former independence ? 

Mr. Sprnaarn. Yes, that is quite right. 

Now, you have also, again adverting to the Chairman’s great power 
as a strong Chairman—you have also the present situation where the 
Chairman seems to be handpicking a Democratic minority member for 
the Commission. The nomination of Mr. William Kern of the staff 
of the Federal Trade Commission is before the Senate Interstate Com- 
merce Committee. In fact, I understand it is coming up today. 

Mr. Kern is a very able lawyer and a fine chap, and a bona fide good 
Democrat. 

On the Commission, you know, only three members can belong to the 
same party, and there are already three Republicans. So Mr. Mead’s 
vacancy which occurs this September—he was not reappointed—has to 
be filled by a Democrat. At least, it cannot be filled by a Republican 
under the law. 

But the question I raised as a matter of policy is: Can you have a 
strong minority, an independent minority, and certainly the Commis- 
sion cannot be very independent if the minority voice is still, if it is in 
hostage? Can you have such a minority if the Chairman can groom 
and handpick the minority members of the Commission ? 

Mr. Kern, as I say—there is nothing reflecting on him. He is an 
excellent man. He is a personal friend of the Chairman’s. They both 
belong to the Chevy Chase and the Metropolitan Clubs, which is in 
their favor. That is to their credit, to be sure. 

About a year ago Mr. Howrey selected Mr. Kern from the middle 
level, as it were, at the Commission, and gave him one of the top staff 
jobs, Assistant Director of Litigation, the No. 2 man in charge of all 
litigation, and apparently he has hand-groomed him, or he was hand- 
grooming him for this nomination which came along a few months 
ago and which is still before the Senate committee. 

Mr. McCunsocn. Did this man Kern—I believe you called him? 

Mr. SprnGarn. Yes. 
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Mr. McCutxocn. Did he have a good record in the Commission ? 

Mr. Spinearn. Yes, he hada evar record. 

Mr. McCuntocn. Has he done well since he was promoted ? 

Mr. Srrncarn. Of course, I have not been there, but I have no reason 
to doubt that he has not done a good job. And there is nothing in any 
way that reflects upon him puipanalen I am talking about a system 
rere. 

Mr. McCutnociut. And that system—— 

Mr. Sprncarx. Will he be as independent as Jim Mead, who does 
not owe his appointment to Jack Howrey ? 

Mr. McCuxtocu. That system has its shortcomings both in State 
government and in the Federal Government, and every one of these 
departments, does it not ? 

Mr. Evrys. But the gentleman is not endorsing the shortcomings? 

Mr. McCutiocu. No. I am wondering how we can get away from 
that sort of thing, and I would be glad to have the advice of the wit- 
ness or even the Chairman as to how we can get away from the rec- 
ommendation of people for appointment to public office, whether 
they be members of the Supreme Court or of independent agencies 
or any other places in Government. 

Mr. Evins. The gentleman’s testimony has not only pointed out 
the Chairman’s strong powers over the staff, but that he is reaching 
out and getting powers over the minority. 

Mr. McCutxocu. I think that is not unusual and is in accordance 
with history and experience over the last fifty if not one-hundred- 
and-fifty-odd years. 

Mr. Srrncarn. It seems to me that this is true: If you had no 
strong Chairman the situation would not exist, because if the powers 
were distributed among the full Commission, as they used to be, and 
there were a rotating chairmanship from year to year, the Chairman 
under those circumstances would be in no position to dictate who 
could fill the vacancy. He would not, moreover, be the President’s man. 

Well, another point that bears on this Reorganization Plan No. 8 
and the Chairman’s control over personnel is that in 1953, as I pointed 
out, we took a slash in our appropriations, and it ended up, I think, 
that we had about $125,000 less, or maybe it was $150,000 less, than 
we had during the previous fiscal year. In other words, there had 
to be a cut in the staff. Unfortunately, first of all, the Chairman de- 
layed in making the cut until well into the new fiscal year. This 
was understandable in a sense, because he was brandnew on the job. 
He had to get his feet on the ground. 

I can say from personal knowledge and my own files that I several 
times urged him in effect, “Let’s hurry up and get these cuts made, 
because the longer the delay, the larger the cut has to be.” 

You see, if you get into the new fiscal year with your present pay 
rate, you have to make a larger cut if it only covers 9 months than 
if you do it over a year. 

r. Evins. Mr. Spingarn, would you say that the present Chairman 
has now not only got his foot on the ground, but he has dug in very 
deep ? 

Mr. Sprncarn. Yes. 
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So eventually when he finally made the cut in September 1953 the 
cut that howl have been only $150,000 turned out to be $270,000, on 
an annual payroll basis. 

So then the Chairman started issuing notices of reduction in force 
to the staff. 

In the first place, after I found out that he had done this, I protested. 
I said that before he started firing people he had to come to the full 
Commission and they had to allocate the cut among bureaus. Even 
under Reorganization Plan No. 8 I said we had the right to decide 
by bureaus how much cut would be made in this bureau and how 
much in that, and after we laid down the policy, then the Chairman 
made the individual terminations. 

However, he denied my right. We had quite a hassle at a Commis- 
sion meeting, i believe it was on September 2, 1953—yes—and I made 
a motion that his reductions in force should be rescinded by the Com- 
mission, that the Commission should then proceed to decide where 
the cuts should be allocated, after it had laid down the policy; then 
the Chairman should make his cuts, and that was the way Reorganiza- 
tion Plan No. 8, in my opinion, provided. 

But Mr. Mason made a substitute motion to approve retroactively 
what the Chairman had done, and that motion, of course, was carried. 
So the cuts stood. 

Then looking at the cuts themselves, the Chairman said that they 
had prorated the cuts among the hureaus, that each bureau got its same 
proportional amount of the cuts. But as it looked to me, the cuts seemed 
curiously to pile up particularly in our Bureau of Economics, which 
was under considerable fire at that time because of a controversial oil 
cartel report that emerged from there, and a lot of our best economists 
were either fired or demoted seriously, and my figures seemed to show 
that the cut was much larger there than it should have been on a 
pro rata basis. And the day I left the Commission I wrote a letter 
to Angus McDonald, an official of the National Farmers Union, but 
more particularly a member of the Antimonopoly Conference, which 
is a group of small-business, labor, and farm organizations, which 
fight very hard against monopoly and have done some very construc- 
tive work. And he had asked for my information about the ap- 
propriation situation, and I wrote him a letter of September 25, 1953, 
and I ask, if you think it is worth while, that that letter, with or 
without its enclosures, go in the record, because it explains what I 
thought happened at that time, which again it seems to me, then and 
now, is a reflection of what a strong chairman can do. 

Mr. Evins. This is on the allocation of the budget ? 

Mr. Srrncarn. Of the cut. 

Mr. Evins. Of the cut in the budget. And the newspaper clipping 
attached is entitled “Domination of FTC Charged.” 

Mr. Sptncarn. Yes. 

Mr. Evins. That may be received. 

(The letter and enclosure referred to are as follows :) 


SEPTEMBER 25, 1953. 
ANnGus MacDonaLb, Esq. 


Assistant Legislative Representative, 
National Farmers Union, Washington, D. C. 
DeaR Mr. MacDonatp: In response to your request, I am glad to furnish you 
the following information about the appropriations situation and the reductions 
in force now being made at the Federal Trade Commission. As you know, the 
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Commission received much smaller appropriations than it asked for and than 
it needed to do an adequate job for the current fiscal year, 1954. However, the 
actual cut below the appropriations received during the previous fiscal year 
(which were also inadequate) was only $125,000, to which should be added 
$25,000 for penalty mail, a cost which the Commission must absorb for the first 
time this year. 

Nevertheless, Chairman Howrey has thought it necessary to make a personnel 
cut of $270,000. I believe that this figure is excessive because it makes no allow- 
ance for the normal attrition that every agency experiences as a result of deaths, 
retirements, resignations, or transfers of employees to other agencies. The 
$270,000 cut was computed as if there would be no decrease in staff by attrition 
during the fiscal year 1954. I understand that other Federal agencies have found 
it readily possible to assimilate cuts of as great as 10 percent entirely by attri- 
tion, without making any reductions in force. The $270,000 cut which Chairman 
Howrey is making represents only a little over 6 percent of the Commission’s 
appropriations. 

In this connection I would like to make the additional observation that part 
of the increase represented by the difference between $125,000 and $270,000 was 
due simply to the Chairman’s delay in coming to grips with the appropriations 
problem. As a consequence, reductions for a 12-month period now have to be 
accomplished in a 9-month period, thus increasing the number of people who have 
to be dismissed to effect the same savings. 

Nevertheless, at a meeting on September 8, 1953, the Commission, over my 
dissenting vote, approved the Chairman’s proposal for this $270,000 cut and his 
proposal for allocating the cut among the various bureaus of the Commission. 
The majority of the Commission approved this allocation on the representation 
by the Chairman that each of the operating bureaus would receive the same 
percentage cut (approximately 5 percent). It does not appear, however, that 
this representation has been adhered to in carrying out the cuts. 

Thus, the Chairman’s budget, which the Commission approved, called for a 
reduction of $25,680 for the Bureau of Industrial Economics for the entire fiscal 
year. When adjusted to a 9-month basis, and after allowances were made for in- 
grade promotions and payment of terminal leave, this figure becomes approxi- 
mately $36,000. Therefore, the question at issue is whether the Chairman reduced 
that Bureau by $36,000 or by some other figure. The facts are that, to date, the 
aggregate salary savings resulting from dismissals and demotions in the Bureau 
of Industrial Economics total approximately $70,000, or some $34,000 in excess 
of the budget cut approved by the Commission. This figure of $70,000 represents 
26 percent of the $270,000 overall cut for the Commission as a whole, although 
the payroll of this Bureau is only about 12 percent of the agency’s total payroll. 
Thus, this one Bureau, which is in the forefront of the fight against monopoly, 
has had to take more than twice of its proportionate share of the overall reduction. 

I am naturally concerned about the fact that these excessive and unnecessary 
firings will result in the Commission’s losing some of its ablest and most exper- 
ienced economists. All told, the Commission has 30 economists. Ten of these who 
have indefinite status, and whom the Commission must expect to lose in any case, 
have been dismissed. In addition, 1 outstanding economist with permanent status 
has been dismissed and 4 others have been given such severe demotions that they 
must be expected to leave as soon as they can locate jobs elsewhere. Thus, what 
the Commission as a whole intended to be a 5-percent cut in the whole Bureau of 
Industrial Economies (including the accountants and statisticians) will result 
in a loss of one-half of the economic staff. Even if it were necessary to center 
substantially all of the cuts in this Bureau in the economic staff, I am at a loss 
to understand how the firing and demotion of any permanent economists can be 
justified on the ground of necessary economy. 

reece re, STEPHEN J. SPINGARN, 
Commissioner. 


DoMINATION OF FTC CHARGED 


Stephen J. Spingarn, retiring Democratic member of the Federal Trade Com- 
mission, today charged that the business-policing agency is falling under the 
political domination of the White House. Congress intended the FTC to be an 
independent agency when it was established in 1914 and the Supreme Court con- 
firmed this in 1935, he said. 
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Mr. Spingarn, said now however, the Comission’s budget requests “are not 
really its own but those of the President’s Budget Bureau. * * *” 

In addition the FTC “must secure clearance from the Budget Bureau in recom- 
mending legislation * * *”’ he said. 

Mr. Sprncarn. So it seemed to me that the cut was too large, that 
it had the result of overcutting, and later I believe, although this was 
after I left the Commission, and it is hearsay, there was some hiring 
back, which of course, gave the Chairman an opportunity to make ap- 
pointments of other people than the original group. 

Well, another thing I would like to mention is the antibiotic in- 
vestigation, or proposed investigation. I understand—this is only 
hearsay with me—that several weeks ago, some time fairly recently, 
Chairman Howrey was before the House Judiciary Committee and 
someone on the committee or the staff at this hearing asked him if he 
were doing anything about investigation of the antibiotics industry. 
Of course, there is a lot of interest in that because of the Salk vaccine. 

My understanding is—and Chairman Howrey can correct me if I am 
wrong—that he said that the Commission was certainly going to make 
an investigation of that industry. 

Two years ago, while I was still on the Commission, it was my under- 
standing that such an investigation was launched. Anyway, we voted 
one. I have here a memorandum that I wrote Chairman Howrey 
dated July 14, 1953. We had had a recommendation from our chief 
economist, then Corwin Edwards, urging that we make an investigation 
of the antibiotics industry. The idea would be to see whether there 
were restraints or collusions in that industry which were artificially 
keeping the prices of these very important wonder drugs too high. 

Mr. McCuttocu. Might I inquire there, have you had any com- 
plaints from the public about cael alleged activity on the part of these 
companies engaged in the manufacture or distribution of antibiotics? 

Mr. Sprvearn. I do not recall at this time whether we had or not. 
As a matter of fact, possibly your own chief economist, who was in the 
Economics Bureau at the Commission then, might know. But I don’t 
recall. 

In any event, the chief economist did make this recommendation, and 
it was discussed at Commission meetings. And I wrote Mr. Howrey 
at that time: 

I believe that Corwin Edwards has made a good case for an antibiotics in- 
vestigation. The subject is important. It is of concern to the health of each 
citizen. Iam in favor of undertaking the investigation if this can be accomplished 
without sacrificing the even more important economic work outlined by you in 
your Ann Arbor speech. 

Mr. Howrey had made a speech out there saying he was going to re- 
vitalize the Commission’s economic work and make all sorts of wonder- 
ful economic investigations of monopoly matters. 


However— 
I wrote— 
Iam troubled by your statement— 


that is, Mr. Howrey’s— 


at the July 8 meeting and on previous occasions that you do not wish the anti- 
bioties investigation to be or appear to be an attack on the Patent System. As I 
understand it, you want to be sure than any investgiation of the antibiotics 
industry would only go into possible illegal abuses of the patent system and not 
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eoncern itself at all with possible legal abuses however prejudicial to the 
health of our people such legal abuses might be. If the Commission is now to 
adopt the policy of tailoring investigations in order to avoid giving offense to 
powerful interests, it will be abdicating the function of conducting general 
investigations. 

Then I went on at some length to explain my theory of Commission 
investigations, which are really not worth their salt unless they are 
controversial, because you are not striking pay dirt, ordinarily, when 
you make an economic investigation, if it does not pinch somewhere 
and if you are afraid, if you shy away every time there is controversy. 
The Commission’s great investigations have resulted in some wonder- 
ful legislation, like the Packers and Stockyards Act, the Securities 
Act, the Secarities Exchange Act, the Public Utility Holding Com- 
pany Act, and helped in passing the Robinson-Patman Act and the 
Anti-Merger Act; all these resulted from famous and very contro- 
versial investigations by the Federal Trade Commission. And obvi- 
ously you have to investigate the possibility of legal abuses, because 
those are cases where you may particularly need investigation. 
Where the things done were perfectly legal, but the law should be 
changed, because the public interest was being injured. 

So Mr. Howrey apparently was afraid that somebody was going 
to construe such an investigation as an attack upon the patent system. 
In any event, we discussed it at the next meeting, or a subsequent 
meeting, which was July 22, 1953, and we passed a resolution direct- 
ing that the antibiotics investigation take place. 

Mr. McCutxocn. Did you fix times when those investigations 
would begin, and were there any priorities among investigations? 
What did you have on the docket at that time? 

Mr. Srrncarn. Unfortunately, I do not have the resolution, the 
minute of that before me, and I cannot tell you specifically whether 
we did. My impression is that we wanted to fit this into other inves- 
tigations of our Economic Bureau. But we did direct the investiga- 
tion, and I added a minute at that time saying that I was voting for 
it on the understanding that it would be a no-punches-pulled investi- 
gation. 

Mr. McCuttocu. Let me ask you this. Do you know of any other 
investigations that have been approved by a resolution of the Commis- 
sion that have not been started as of this time? 

Mr. Sprncarn. At the moment I do not recollect any. But all I 
can say is that this direction went down to the Economics Bureau, and 
I do not know why, but apparently it has not been made, and it may 
be simply an appropriation situation, but I do point out that Chair- 
man Howrey at that time was acquiescing in a Presidential Bureau 
of the Budget $1 million cut in our appropriation, which would have 
amply provided for this and other investigations, if we had gotten it. 

Mr. Evins. Mr. Spingarn, do you think that there is any possibility 
of denying these funds for economic investigations that might em- 
barrass large business concerns that might be investigated, which had 
a= pol itical support to the present administration and the White 

ouse ? 

Mr. Sprncarn. Well, I can only say that that possibility is always 
present in this sort of a situation. In any event where a jugular line 
runs from the White House to the Commission it makes it more pos- 
sible than if such a line does not run. 
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Mr. Evrns. You pointed out the political pressures in the matter 
of appointments and of your inability to have anything to do with 
the selection of personnel at the Commission which did not prevail 
under the old system where all Commissioners had a part in the selec- 
tion of personnel regardless of party alinement. 

Mr. Spingarn, I want to ask a few questions because we will have 
to resume at 2 o’clock. We have an important vote on the floor. 

What was the date you testified that you left the Commission ? 

Mr. Sprnearn. September 25, 1953. 

Mr. Evins. At that time did you know or did you have any reason 
to think that Chairman Howrey had been to see the Solicitor Genera! 
and discussed with him the matter of seeking certiorari in the quan- 
tity-limit antimonopoly proceeding ? 

Mr. Srerncarn. None whatever. I was startled to learn of it yes- 
terday when I read the record of the Monday hearing. 

Mr. Evins. Would you have been surprised to learn that Chairman 
Howrey had discussed this case with the Solicitor General ? 

Mr. Srrncarn. I would have been very much surprised because he 
had pledged the Senate Interstate Commerce Committee when he was 
before them on his nomination that he was disqualifying himself in 
that case. 

I have those hearings before me. I think you are familiar with 
them. 

Mr. Evuys. You discussed the matter in committee meetings regard- 
ing this case ? 

Mr. Sprncarn. For instance here is page 13, Senator Magnuson who 
is now the Chairman 

Mr. Evins. We are familiar with that. Those matters have been 
included in the testimony and in the record. Tell us about any dis- 
cussions or assurances at the Commission regarding this matter. 

Mr. Sprncarn. He frequently stated and as far as I know scrupu- 
lously had at Commission meetings disqualified himself from partici- 
pation in anything remotely touching on that case or any other case in 
which he had been attorney for the litigant before coming to the 
Commission. 

Mr. Evins. What, in your opinion, is the practical significance in 
terms of progress of the quantity-limit proceeding and the practical 
public interest in the fact that the Solicitor General decided not to 
petition the Supreme Court in this antitrust case? What is the prac- 
tical significance in terms of progress and what is the practical signifi- 
cance from the point of view of the public interest, in your opinion ? 

Mr. Srrncarn. Well, of course, that is a matter of speculation but 
if the Solicitor General had agreed to seeking certiorari and if it had 
been possible to persuade the abate Court that the court of appeals 
was wrong and Judge McGuire of the district court was right, that 
would have meant that the rubber companies were out of court at 
that point and that would have advanced the enforcement of the 
quantity-limit rule tremendously. 

As it was with the court of appeals verdict, not appealed, why they 
went back into the district court and there they still are and there they 
may be for some time. 

Mr. Evins. You think that there was extensive public interest in this 
particular matter which the Commission had issued an order on ? 
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Mr. Sprncarn. Enormous public interest in the rubber industry and 
among small and independent tire dealers. 

Mr. Evrys. Chairman Howrey has told this committee that when 
the question of whether the Solicitor General should be asked to seek 
certiorari in the quantity-limit antitrust case was before the FTC he 
disqualified himself from participating in that case, yet he called on 
the Solicitor General and urged upon him a point of view on this 
same question. 

Is there any distinction between the ethics or the propriety of the 
Chairman participating on this question within the Commission and 
his participation in the decision on the same question with the Solicitor 
General ? 

Mr. Sprnearn. Well, if there is any distinction in my opinion it 
would be in favor of his having participated openly and frankly at the 
Commission table only with the other Commissioners rather than in 
his disqualifying himself at that point and then as I understand it, 
and I think Chairman Howrey should testify more fully on this point— 
and then without advising the other Commissioners, going to the 
Solicitor General to urge that certiorari be sought. 

You see, here is the situation. One Commissioner was either away, 
Mr. Mason, or was opposed to seeking certiorari. He was opposed to 
the rule from the beginning. 

Three Commissioners—Mead, Caretta, and Spingarn voted to re- 
quest the Solicitor General to seek certiorari. Mr. Howrey disquali- 
fied himself because he had been the Firestone Co.’s counsel. 

I don’t know when he went over—I am not clear on the exact date 
it may have been 2 or 3 days after I left the Commission or it might 
have been just before—but in any event if it happened while I was 
still there, I would certainly have been very much disturbed to learn 
that the man who had disqualified himself on voting on the question 
of whether we seek certiorari had gone over to be the Commission’s 
ee at the Department of Justice as to whether it should be 
sought. 

Furthermore, he apparently superseded the lawyers who had been 
handling the case, Mr. Layton and Mr. MacIntyre and Mr. Sheehy, 
and took with him the new General Counsel, Mr. Kintner, who is a 
very able lawyer but who was just recently appointed as General. 
Counsel and who as far as I know was relatively green on that case. 

So I think Mr. Howrey made a serious mistake frankly because 
here is the way I see this disqualification question. It is not just a 
question of his perhaps hurting the Government by participating in 
decisions in a case where he was counsel on the other side. There are 
two sides to this thing. The fifth amendment indicates that a litigant 
is entitled to an impartial 

Mr. Evrtns. Mr. Howrey testified that he asked the Solicitor Gen- 
eral to seek certiorari. He told the committee if he argued for it, or 
the other way around, there would be no question whether we would 
all condemn his conduct. 

Even Chairman Howrey would agree in that situation that he had 
done a wrong thing. I wonder what distinction you see in your mind 
in the propriety or the ethics in Chairman Howrey going to see the 
Solicitor General and arguing one way as against his going to see the 
Solicitor General and arguing the other way. 
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Mr. Sprncarn. I see no distinction, because he was required to dis- 
qualify himself totally. On the one hand if he argued against cer- 
tiorari, he was obviously favoring his own former client, wasn’t he, and 
that would be wrong. 

On the other hand if he argued for certiorari, he was perhaps un- 
duly favoring the Government in order to make it appear—I say this 
is a possible analysis of the situation—in order to make it appear that 
he was a man beyond reproach and was leaning over backward in the 
other direction and he was adversely affecting the interests of his 
former client. 

It seems to me his duty was to be absolutely neutral and not for 
either side under those circumstances and that is what a complete 
disqualification would have meant. 

Mr. Evins. In his action he certainly did not take into consideration 
the view of the majority of the Commissioners who had voted on the 
matter. In other words he had not even voted on the matter, and the 
three Commissioners who had voted to seek certiorari were not in any 
respect apprised of the secretive action which he was taking. 

Mr. Sprncarn. I was not apprised. I can’t speak for the other Com- 
missioners. I inferred from what Mr. Howrey said yesterday and I 
have not had a chance to read the record, that he did not advise the 
other Commissioners. 

Mr. Evins. Do you feel that Chairman Howrey’s admission that 
he called upon the Solicitor General and discussed with him the de- 
cision he should make in the quantity-limit matter has in any way im- 
paired his usefulness in your opinion on the Federal Trade Com- 
cission ? 

Mr. Sprncarn. That is a very difficult question to answer and I 
would like to say that I think it is premature probably to make a 
judgment as yet. I don’t think you gentlemen have gotten all the 
facts on that yet. 

I think Mr. Howrey ought to come forward and state under oath a 
good deal more information on this subject before a judgment is 
reached. Putting the best possible face on it, I think it was a very 
unwise thing for him to do, if I understand the facts correctly. 

Mr. Evins. Mr. Spingarn, the testimony you have given here, about 
various acts and the internal operation within the Commission has been 
helpful to this committee—and this is some notes I made during the 
course of your testimony—-while your testimony has been helpful, the 
situation which your testimony represents, to my mind, is a sad day 
in the history of the Federal Trade Commission. 

Controversies within the Commission, disputes, internal difficulties, 
differences, factional political wars, disharmony among the Commis- 
sioners, morale problems, personnel hovering in suspense, afraid to 
be seen, cowed, intimidated, fearing of loss of jobs—this is not whole- 
some for efficiency in the important work of the Commission. 

I say it is a sad situation because it represents a departure from the 
history of the Commission in the past. I know from the period of 
time when I attended the Commission meetings—sometimes there was 
some disagreement among the Commissioners, but it was always stated 
at the end of the meeting—what we say in this meeting is closed, the 
doors are closed when the Commission’s sessions are over and our 
differences are not aired in the press. There are no fights. This is a 
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harmonious Commission. The Commission always prided itself on 
being a harmonious Commission and achieving its work in the spirit of 
harmony, and the testimony which you have given indicates a depar- 
ture from the situation which has prevailed in the past. 

I wanted to make that comment, because those who are interested 
in the progress and the welfare and the work of the Commission and 
the important job that it has to do in the public interest want to see 
this great agency go forward and do an effective job, and I do not 
believe that it can do an effective job with situations prevailing as you 
have described them in your testimony. 

Mr. McCutzocn. Mr. Chairman. 

Mr. Sprncarn. I did have a few more points. 

Mr. McCutxocn. Mr. Chairman 

Mr. Evrns. I will hear you very briefly because the bell has rung. I 
want you to be fully heard. We have an important vote on the floor 
and the bell hasrung. But you go right ahead and ask your questions 
and the committee will adjourn until 2 o’clock. I want to make that 
announcement. 

Mr. McCutrocn. I think the question of morale is so important 
down there, Mr. Chairman and that is the reason I was so persisent. 
It seems to me that this question of morale is not one that has de- 
veloped lately. It has been a question of great concern, of lamentable 
concern as a matter of fact, for a number of years, before even I was 
on this committee. Because it appears that in a report, preliminary 
report of this committee which bears the date of January 1, 1951, 
which was committed to the Committee of the Whole House on the 
State of the Union and ordered to be printed has among other things 
this to say. All this evidence, I take it, having been available and in 
existence prior to January 1, 1950. And I am quoting from the report 
of this committee: 

There is convincing evidence that one of the main sources of trouble at the 
Federal Trade (ommission is the generally low level of morale among the 
employees. Among this evidence the following should be cited: 1. The internal 
strife and office politics that pervade the agency. 

There are 4 or 5 other lines in that paragraph which I shan’t read 
but which I will put in the record if I may. 

No. 2, and I quote again at least the first sentence: 

The many small cliques and groups whose chief interest is in personal au- 
thority and advancement. 

I end the quotes there; there are 5 or 6 or 7 more lines in the para- 
graph, all of which shall go into the record. 

0. 3: 





The pronounced feeling of unrest and dissatisfaction in many segments of the 
Commission. Too many persons have developed a feeling of hostility toward the 
whole program and those responsible for it. 


That is the entire third paragraph. 

Fourth paragraph and I am quoting it in its entirety : 

The presence of numerous prima donnas, persons who are looking for personal 
glorification and who seem to have scant appreciation of the need for teamwork 


and as one member of the staff said, every one wants to be a straw boss and no 
one wants to do the work. 


End of quotation. 
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Back in the West I guess the statement was that everybody wanted 
to be chief and none wanted to be braves. 
No. 5 and I quote again: 


Among the older employees an attitude of indifference toward the work of 
the agency, a reluctance to face new isssues and a determination that one’s own 
little domain shall not be disturbed. The Commission suifers from a heavy 
inbreeding resulting from the traditional practice of making promotions from 
within. 


And as an aside I am not now quoting, I think where promotions are 
made from within upon a basis of merit, that is a good thing. I am 
now quoting again, however : 


Employees have a strong proprietary interest in their jobs and resent threats 
to their claims. Permanency and security seem to be the chief ambition of many 
employees. This has prompted the phrase that to many employees the Com- 
mission represents a way of life. Some sections of the organization are cynically 
referred to as pastures for faithful employees. 


There are 4 or 5 more lines to that last paragraph now, Mr. Chair- 
man, I request that this page be put in the record. 

Mr. Evins. That is about the third time that has been read and we 
will have it in the record again. I think it is a very excellent statement 
from the committee and I think it might well be read many times to the 
Commission for their study. Whether in Republican or Democratic 
administrations or at any time, those situations should not prevail. I 
was speaking of the lack of harmony, the fights being out in the open 
and public. 

(The document referred to is as follows :) 


THE PROBLEM OF EMPLOYEE MORALE 


There is convincing evidence that one of the main sources of trouble at the 
Federal Trade Commission is the generally low level of morale among the em- 
ployees. Among this evidence, the following should be cited: 

(1) The internal strife and office politics that pervade the agency. It is to be 
expected that maneuvering for position would increase during a period reorgani- 
zation such as that which has recently occurred at the Commission. But the 
repeated changes in organization and assignments since 1946 have produced a 
feeling of uncertainly which seems to have placed a premium on interoffice deals, 
strategic alliances, and the other manifestations of office politics. 

(2) The many small cliques and groups whose chief interest is in personal 
authority and advancement. The comment is made too frequently to be ignored 
that “So-and-So is Commissioner ‘s man.” Or that “So-and-So is in with 
such-and-such a crowd.” The strengthening of one part of the Commission’s 
program is inevitably viewed by those interested in other work as nothing less 
than a raid on their activities. The work of the Planning Council seems to have 
been constantly attended by conflict over how the Council should be constituted 
and who should be in control. References are constantly made to the “palace 
guard,” the “inner circle,” the “little Commission.” 

(3) The pronounced feeling of unrest and dissatisfaction in many segments of 
the Commission. Too many persons have developed a feeling of hostility toward 
the whole program and those responsible for it. 

(4) The presence of numerous “prima donnas,” persons who are looking for 
personal glorification and who seem to have scant appreciation of the need for 
teamwork. As one member of the staff said, “Everyone wants to be a straw 
boss, and no one wants to do the work.” 

(5) Among the older employees an attitude of indifference toward the work 
of the agency, a reluctance to face new issues, and a determination that one’s own 
little domain shall not be disturbed. The Commission suffers from a heavy in- 
breeding resulting from the traditional practice of making promotions from 
within. Employees have a strong proprietary interest in their jobs and resent 
threats to their claims. Permanence and security seem to be the chief ambition 
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of many employees. This has prompted the phrase that to many employees the 
Commission represents “a way of life.” Some sections of the organization are 
cynically referred to as pastures for faithful employees. 

The committee is convinced that little improvement in the administration of the 
Federal Trade Commission and Clayton Aets can be expected until this situation 
is remedied. One of the most vital as well as difficult administrative problems 
confronting the present Commissioners is the restoration of a high level of morale. 
It should be given top priority among the Commission’s tasks of the immediate 
future. 

Mr. Evins. The committee will stand adjourned until 2 o’clock and 
if you gentlemen can come back at 2 o’clock, we would be glad to ask 
you further questions and hear you further. 

(Whereupon at 12 o’clock the committee recessed to reconvene at 
2 p. m. of the same day.) 


AFTERNOON SESSION 


(The subcommittee reconvened at 2 p. m.) 

Mr. Evrys. The committee will come to order. 

When the committee adjourned Mr. Spingarn was testifying and 
may resume his testimony if there is any further statement he as to 
make to the committee. 


TESTIMONY OF STEPHEN J. SPINGARN—Resumed 


Mr. Sprnearn. Thank you, Mr. Chairman. 

There were 1 or 2 other points that I wanted to make still bearing 
on the impact of Reorganization Plan No. 8 on the independence or 
lack of it of the Federal Trade Commission. 

One of the things that has happened in the last year or so was a 
new organization, internal, of the Docritiiiaadian: and that was adopted 
in 1954—I think it became effective on July 1, 1954—following a sur- 
vey by an efficiency management firm called Robert Heller Associates, 
of Cleveland, I believe. It is a curious thing that the main reorganiza- 
tion under the Heller plan seems to reverse ae the reorganiza- 
tion that the Commission adopted in 1950 at the recommendation of 
the first Hoover Commission. 

Prior to 1950 the Commission was organized on a so-called func- 
tional basis, that is, with all the investigative functions in one bureau 
and all the litigation functions in another bureau. Then the Hoover 
Commission came along and said it would be more efficient and it 
would conserve manpower and eliminate duplication and overlapping 
of effort and generally would steam up and help the Commission a 
great deal if they would reorganize along subject matter lines, that is, 
if they would put all the antimonopoly work, both investigative and 
litigation, in one bureau, and all the false advertising work, beth 
investigative and litigation, in another bureau. 

So in 1950, just before I came on the Commission, that was adopted 
by the Commission. Then along in 1954, after the Heller firm had 
made its survey, the Commission on the recommendation of the Chair- 
man, exactly reversed its field and reorganized the Commission back 
to where it had been before 1950, with the investigative functions. all 
in one bureau, the Bureau of Investigation, and the litigation fune- 
tions all in the other bureau, and the Chairman issued a press release 
at that time which sounded practically identical to me—anyway, it 
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was certainly very similar to the explanation the Commission had 
made in its annual report of 1950 about why it had adopted the exactly 
opposite Hoover Commission recommendation. 

The new plan, in other words, was going to conserve manpower and 
it was going to eliminate overlapping and duplication of effort and 
make for more efliciency, and so forth, the same “gobbledygook.” 

Well, I am naturally curious as to why Mr. Heller carried more 
weight than Mr. Hoover. It may be cynicism on my part, but the 
thought has naturally occurred to me that this reorganizational shuffle 
provided an excellent opportunity for eliminating, bypassing, or 
thrusting aside personnel whom the Chairman wanted to dispose of in 
a graceful manner, and moving other personnel to the fore, because 
the 2 early bureaus were abolished and 2 new bureaus created, and 
there was a lot of shuflling of assignments and people into new jobs. 

Mr. Evins. Mr. Spingarn, this committee is interested in all im- 
provements possible within the Commission and other regulatory 
agencies as to efliciency and the expedition of work and in carrying 
out and discharging the duties imposed upon them by the mandates 
of Congress. If these reorganizations helped that purpose this com- 
mittee will applaud that action. If they frusirate that purpose or 
do not accomplish the objectives, it is subject to criticism. 

Is it your view that neither of these or both have aided or have not 
aided ¢ 

Mr. Srrncarn. To be quite honest, my opinion is for whatever it is 
worth, that this is a good deal of tweedle-dum and tweedle-dee, that 
it did not really make a great deal of difference which setup you 
adopted, but that to reverse almost immediately within 3 or 4 years 
the organizational plan that had been earlier set up was not a good idea. 

Mr. Evins. In other words, it is your conclusion that it was a reor- 
ganization plan announced with a screened objective of shufiling so 
that you could change personnel 

Mr. Sprncarn. Yes. 

Mr. Evins. And not otherwise? 

Mr. Sprnearn. Yes. 

Chairman Howrey has—— 


Mr. Evins. Did you have any part in the decision to bring the 
Heller Associates in to survey the activities of the Commission ? 

Mr. Spincarn. Along with, I think, all the other Commissioners, 
I approved the Chairman’s recommendation that the Heller Associates 
be brought in. 

After all, the new Chairman, under the setup as it existed, whether 
it was right or wrong, the new Chairman was responsible for the exe- 
cutive and administrative functions, and he was entitled to take a new 
look at them. 

Mr. Evrys. In your opinion, did the organizational lines and the 
organizational changes in personnel have any effect upon the point of 
meee the kind of decisions that now come from out of the Commis- 
sion 

Mr. SrrnGarp. I don’t—— 


Mr. Evins. Would you say that the change of key personnel named 
by the Chairman would have any effect upon the kiied of decision that 


may come out of the Commission ? 


r. Sprncarn. Well, in the sense that the new men in the key spots 
Were appointees or nominees of the Chairman, and they knew they 
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owed their jobs to him and they naturally felt a sense of loyalty to 
him, I suppose it could fairly be said that it only served to further 
the domination of the Chairman over Commission policy. 

The Chairman appoints the investigative staff, for example. Now, 
the Chairman makes speeches frequently, as he should and as, of course, 
he does. He writes opinions on cases that are assigned to him. He 
votes on the other cases. His views on policy matters are well known 
to the staff and they do not have to ask him what his views are because 
they are a matter of record on practically everything, a public state- 
ment or a vote or an opinion, and the result is that, the setup being 
the way it is, there is a very strong likelihood that, human beings 
being the way they are, that the investigators are going to be inclined 
to pursue those cases which they think the Chairman will be interested 
in and to avoid those cases or to avoid those aspects of certain cases 
which his public utterances indicate he might be opposed to. 

This is the-——— 

Mr. Evrns. In other words, can it be fairly said that it is your view 
that if you had a chairman, regardless of who might be the chairman, 
and regardless of which political party that chairman might be a 
member of, if the Commission had a chairman that vigorously believed 
in the views and the philosophy and the spirit of the antitrust laws, 
then that philosophy would be imbedded and imbued within the staff 
of the Commission and promote a more vigorous enforcement of those 
laws ? 

Mr. Sprncarn. I think that might be true. 

Mr. Evins. If, on the other hand, that particular chairman had a 
record of opposition to enforcement of the antitrust laws, or if his 
speeches or if his views were known in opposition to certain phases 
of the antitrust laws, would you not say that that particular view 
might also permeate itself into the thinking or the philosophy or the 
work of the staff of the Commission which that chairman directed ? 

Mr. Sprnearn. I think in both cases that would be the very probable 
result. In either case I think it would be wrong, although of course, 
I am in favor of vigorous enforcement of the antitrust laws. 

I still do not think that there should be one-man domination of the 
Commission, even if he is a man whose views I share. 

Mr. Evins. Are there any questions or anything further that you 
have to say ¢ 

Mr. Sprncarn. Yes, sir; I want to say that Chairman Howrey has, 
of course, stated publicly at appropriation hearings and elsewhere, 
and I think before this committee, that the work and efficiency of the 
Federal Trade Commission have improved very much in this new 
reorganization. 

Now, he cites figures on cases and the number of complaints issued 
and the number of orders issued. 

I hope that this committee in the course of these hearings is going 
to analyze those figures very carefully, because it is very easy to make 
out a case of great activity if you do not differentiate the elephants 
from the rabbits or the watermelons from the peanuts. One big anti- 
monopoly case, like the Cement case, is worth thousands of false ad- 
vertising cases, of skip tracers and lotteries and hair tonics, and so 
forth, as far as its impact on the monopoly problem in this country is 
concerned, 
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Mr. Evrns. In other words, mere statistics of numbers is not always 
a good index of success of the work of the agency ? 

Mr: Srtnearn. Right. During one of its feeblest periods in the 
past, in the early forties, during the war, I believe when the Com- 
mission had been cut down to almost half its ordinary size, it was as 
I remember grinding out the largest number of cases in its whole 
history because it was handling these piddling little cases almost 
exclusively. Perhaps the-period I refer to was in the 1930's. 

Mr. Evins. Let me ask you this, Mr. Spingarn. If the Department 
of Justice or if the Federal Trade Commission or any regulatory 
agency pursued vigorously an important case, by all the processes of 
prosecution, and all the powers and forces which that Commission 
or agency might have behind it, and were successful in the winning 
of that suit, would you not feel that such an enemapie would serve the 
effect of retarding violations in a great many cases ? 

Mr. Sprnearn. Yes, sir. 

Now, one point that is particularly important in connection with 
the strong chairmanship 1s specifically the difficulty that the other 
Commissioners had in getting staff assistance to present their minority 
views effectively if they generally entertained views that were incon- 
sistent with the Chairman’s. I am talking about an institution, now, 
and not individuals. 

The point is that since the staff is now appointed and fired and pro- 
moted and demoted by the Chairman, if a minority Commissioner, a 
Commissioner who frequently disagrees with the Chairman’s views, 
seeks out: staff help, he finds that they are very unwilling and very 
reluctant to be associated with him in his endeavors because they are 
afraid that they may be stigmatized; they may not be regarded as a 
member of the team, and that their promotional and other oppor- 
tunities may be jeopardized. 

Mr. Evins. Now, did you know—— 

Mr. Sprnearn. I found that to be true even before Mr. Howrey came 
on the Commission, that on matters where Mr. Mead and I disagreed, 
the staff was—I do not mean to say they were not perfectly friendly 
and courteous, but it was obvious that there was a bit of reluctance on 
their part to assist me when I was in opposition to the chairman. 

Mr. Evins. To your knowledge did that situation ever exist when all 
of the members of the Commission had a coequal standing? 

Mr. Sprnearn. That I cannot say because I was not there at the 
time. I simply don’t know. 

I think that in any setup, it is important that the minority have 
equal access to staff help; otherwise the Commissioner is sort of thrust 
back into his office with his legal assistant and he is deprived of all 
the vast resources of staff knowledge and information that the majority 
has, and he is unable to support the minority view as effectively as 
he would be if he had the same access. 

_ Mr. Evins. Now, if a minority Commissioner, I mean as far as party 
is concerned, party alinement, or any Commissioner were on the team 
of the Chairman, then would he experience that difficulty ? 

Mr. Sprnearn. Certainly not. 

Mr. Evins. I mean, if you had a reputation in the Commission of 


—— consistently with the position of the chairman, you probably 
would not experience that. 
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Mr. Sprncarn. I should think it most improbable that you would 
experience that. 

I would be the first to admit that the old setup was not as good as 
it should have been. I am urging that you consider the repeal of 
Reorganization Plan No. 8, but I think if you go back, you ought to 
adopt a program for the Commission in which you would have a strong 
executive director who would be responsible to the full Commission 
and not merely to the Chairman, and then a rotating chairmanship. 
That may not be the perfect solution. Maybe there are better. I am 
convinced that the present setup is not the solution. 

One other matter I would like to mention as bearing on the question- 
able independence of the Commission, which this committee might look 
into, is the fact that I am informed—this is only hearsay, but I under- 
stand that it has been discussed before the committee already—that 
Mr. Murchison, the legal adviser to the Chairman, is the Chairman of 
an interagency group of top staff men throughout the Government. 
This, as | understand it, is composed to top staff people in both the 
strictly executive branch agencies and in—— 

Mr. Evins. Mr. Murchison testified to that and admitted it yesterday 
and the committee, I thought, rather applauded him in his success 
in that regard. 

Mr. Sprncarn. Of course, there is nothing improper about it. I am 
not suggesting that for a moment. The only thing that I am suggest- 
ing is, does it shed any light that the top staff man of a so-called 
independent agency would be the chairman of this mixed independent 
agency staff and executive branch staff group? Ifthe group is entirely 
social, if it is just a wine-and-food society, obviously that is of no 
importance. if they discuss policy and lay down monolithic policy 
across the board, that may be another story. 

At least, it may indicate that the distinction between the independent 
agencies and the executive branch is being more and more obscured 
and they are being merged. 

I think that concludes all I wanted to say on the functional inde- 
pendence of the Commission, except to express the hope that this: 
committee will consider the possibilities of a repealer of Reorganiza- 
tion Plan No. 8 and possibly some of the other items that I have 
mentioned. oy 

Mr. Evtys. Mr. Spingarn, if that repeal took effect, would you ad- 
vocate or favor a strong, able executive director under the direction 
of the full Commission ? 

Mr. Srrncarn. At present, that would certainly be the best pro- 
posal that I could make to you. 

Mr. Evins. Do you have any other recommendations to make to this 
committee ? 

Mr. Sprncarn. No. But I would like to comment briefly on the 
oe limit case again, if I may, unless you are tired of hearing 
about it. 

— Evins. No. This committee is very patient and we have lots 
of time. 

Mr. Srrncarn. This is an important matter, and I want my testi- 
mony to be crystal clear on it. 

As I understand the qualification situation that bears on Mr. How- 
rey with respect to cases involving his former clients, this is not: 
merely a voluntary act on his part. It is a legal requirement. It is 
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not a question of his discretion. I think he must do so. I say that 
because I think that the fifth amendment to the Constitution, which 
includes the Federal due process clause, and says that no person shall 
be deprived of life, liberty or property without due process of law, 
covers this situation, and the Supreme Court in a number of cases has 
held that one of the essential elements of due process is an impartial 
tribunal, as I understand it, the general rule is that in the case of 
judges, at least, that a judge who has been of counsel, who has been 
counsel for a party before he went on the bench, is disqualified by law 
from considering either the substantive or the procedural aspects of 
1 case involving that client. 

And the purpose of the rule is a very sound one, and it does not 
make any difference whether the judge, if he does decide a procedural 
or substantive matter, favors his former client or does not favor him 
and takes an adverse position, because the former client is also entitled 
to due process, and if in an effort to lean over backward, a judge sits 
on a case involving a former client and rules against him, then he 
may have done an injustice to that former client in an effort to show 
how fairminded he is. 

On the other hand, if he favors him, of course, he is subject to the 
criticism that he is unfair to the Government or to the opposing liti- 
gant, so that the rule is intended to work both ways, and it makes no 
difference what position the judicial officer takes, whether it is for or 
against his former client. It still is not proper, in my opinion, for 
lim to take any action with respect to either procedural or substantive 
matters. 

In this case, it seems to me that it would have been much more 
pare for Mr. Howrey to have voted at the Commission table that 
1e thought certiorari should be sought and explain his action to the 
other Commissioners, rather than to disqualify himself there, where 
it was a matter of record, and then go to the Justice Department and 
argue the merits of the matter in which he had disqualified himself. 

Mr. Evins. Thank you. 

Mr. McCut.tocn. Any questions ? 

Mr. MacInrvyre. I would like to ask a question, Mr. Chairman. 

Mr. Evins. Go ahead. 

Mr. MacInryre. Mr. Commissioner, do you recall] that during the 
winter of 1952-53, you caused to be submitted to the Commission’s 
Administrative Procedure Committee as it then existed a proposal that 
that Committee consider formulating and recommending to the Com- 
mission a rule to be included in its rules of practice that would operate 
against a Federal Trade Commissioner discussing with any interested 
party any matter pending before the Commission ? 

Mr. Sprygarn. Can you throw more light on that? I am straining 
my memory, but I am frank to say that I do not recall] that. 

Mr. MacIntyre. Those of us who have looked into the Administra- 
tive Procedure Act know it contains a provision on this question of 
disqualification, and that provision is that no member of the Commis- 
sion’s staff who has participated in an investigation or prosecution of a 
case may advise or consult with anyone in that body who has any duty 
to participate in the decision. 

Mr. Sprnearn. Yes. 

Mr. MacIntyre. Do you recall that provision in the Administrative 
Procedure Act? 
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Mr. Sprncarn. Yes, of course; section 5 (c). 

Mr. MacIntyre. But it is not so clear there as to whether a party 
outside of the Commission and a Commissioner himself are bound by 
that rule. Do you agree with that statement? It is a prohibition 
against the Government attorney. 

Mr. Sprncarn. Yes. I am trying to remember section 5 (c). Yes, 
I think you are right. The prohibition lies only against investigative 
and prosecutive officers dealing with or advising adjudicative officers 
in cases in which they have been investigators or prosecutors. 

1 do not think that it covers the outside party case, although in prac- 
tice it was always my opinion—and I think that of the other Commis- 
sioners—that ethically 1t was improper to deal with an outside party 
who was a litigant in a formal case except in the presence of the Com- 
mission attorney who was handling the case. In other words, you had 
to deal with him at arm’s length in a formal case. You could not 
bring him into chambers and discuss with him his case, except in the 
presence of the opposing attorney. 

Mr. MacIntyre. And as the Motions Commissioner at the Federal 
Trade Commission, you practiced this matter of not talking ex parte 
in those instances? 

Mr. Sprnearn. Yes. 

Mr. MacIntyre. Now, do you know of its ever having occurred 
around the Commission where ex parte conferences were held or were 
reported ? 

Mr. Sprnearn. I can only say that I have no firsthand. knowledge 
on that. 

Mr. MacInryre. Do you recall this proposal to the Administrative 
Procedure Committee to formulate and recommend to the Commission 
a rule on that? 

Mr. Sprncarn. No, I frankly do not. I will have to stand on what- 
ever the records of the committee show. It is perfectly possible that I 
proposed that, but I have no recollection of it now. 

Are you clear that I did? Do you know that I did? 

Mr. MacIntyre. My information is to the effect that you did, and 
that you also proposed a provision that would operate against an ex- 
Commissioner practicing before the Commission 

Mr. Srrncarn. That I remember very well. That is another story. 
I proposed that ex-Commissioners be prohibited from practicing before 
the Commission for 2 years after they left the Commission, and I do 
not know that I should claim any piety on that, but the Commission 
voted me down on that rule, but I at least have adhered to the rule 
which I proposed but was not adopted. I have never appeared before 
the Commission on any case in a year and a half or so since I left it. 

Mr. Evrns. Is your law practice flourishing, Mr. Spingarn? 

Mr. Sprnearn. Actually I say 1 should claim no piety, because I am 
engaging in personal affairs. I am not practicing, anyway. But as I 
say, I have had some offers to appear before the Commission and I 
have always declined them. 

Mr. MacIntyre. The present rules of the Commission, the new 
revision, just appeared in May of 1955. So they speak for themselves 
as to whether we have either one of these proposals to which reference 
has been made. 

Mr. Sprncarn. Yes. 
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Mr. Evins. Off the record. 

( Discussion off the record.) 

Mr. Evins. Back on the record. 

Mr. Spingarn, we appreciate your testimony. It has been very 
helpful to the committee. I personally want to thank you on behalf 
of the committee. 

Mr. Sprncarn. Thank you very much, Mr. Chairman and gentlemen, 
for your careful attention. 

r. McCuttocn. Just one question. This is a technical question, 
and I am embarrassed that it is necessary for me to ask you. 

I believe you testified concerning the decision of the Commission to 
investigate the activities of the companies that were manufacturing 
and distributing the antibiotics and that you observed that you thought 
that that would have been most appropriate, particularly in view of 
what has happened with respect to this Salk vaccine. 

Mr. Sprnearn. Yes. 

Mr. McCuttocu. Is polio vaccine an antibiotic or is it a biological 
product ? 

Mr. Sprncarn. Thank you for mentioning that. Someone imme- 
diately after my statement—I do not know who it was—slipped me a 
note saying that the Salk vaccine is not an antibiotic. 

I am a layman on these matters, and I was simply mentioning it in 
terms of relationship in the public mind to the wonder drugs, which 
is all I really intended to convey. 

Mr. Evins. Thank you, Mr. Spingarn. 

Now, Commissioner Secrest has asked to be heard again. 

Mr. Secrest. This will be very brief. 

Mr. Evins. We are pleased to hear our colleague with whom I had 
the privilege of serving on the Committee on Veterans’ Affairs. 


FURTHER TESTIMONY OF ROBERT T. SECREST, COMMISSIONER, 
FEDERAL TRADE COMMISSION 


Mr. Secrest. This will be very brief. And if the only people con- 
cerned in this record were the members of this committee and the 
Members of Congress with whom I served, I would not even bother to 
come up here. But the intimation has been made that the minority may 
be possibly coming under the domination of the Chairman, and the 
minority consists of Senator Mead and myself, and I think as a matter 
of keeping the record straight, I should take a little time to say that I 
have the greatest admiration and respect for Senator Mead. 

As a member of the Commission, he is not a pigmy, but I think a 
tower of strength, and I believe that opinion is concurred in by those 
who have served with him on the Hill and those who know him. 

My own appointment to that Commission came about purely by acci- 
dent. I had no knowledge of the vacancy there. An old friend of 
mine, with whom I had served in Congress and with whom I resigned 
at approximately the same time to go in the Navy, was executive direc- 
tor of the Republican National Committee, and it was his responsibility 
to clear appointments, and he called me and asked me to meet him 
downtown, and asked me if I would be interested in an appointment to 
the Federal Trade Commission. 

I told him I would, because I had been running for office since 1928, 
ina very difficult situation, and I—— 








lt 
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Mr. Evins. You were getting tired of the hard work, eh, Bob? 

Mr. Secrest. Tired of that type of work. This is just as hard in its 
way. 

‘But that was the first I knew of it. I did nothing further. He 
checked with Senator Bricker, who was from my own State and chair- 
man of the Interstate and Foreign Commerce Committee, which would 
have to handle the confirmation, and I think it is the courtesy to check 
with the Senator from the State in any event on any kind of appoint- 
ment that comes before the Senate for confirmation. 

I had known him since he was Attorney General back in the thirties, 
and made many speeches with him in my district. He approved the 
appointment, and the next thing I knew, I was called to the White 
House. Mr, Adams told me that the President interviewed generally 
those people whom he appointed to commissions, but that he was in a 
conference with Mr. Churchill and asked him to do the chore, and he 
asked me if I would accept the appointment, which I assumed he had 
been told I would before I saw him, but I told him TI would, and that 
afternoon the nomination went to the Senate. 

A few days later it was confirmed, and after the confirmation I 
thought that it was only proper that I should go down to the Commis- 
sion to pay my respects to the Chairman, whom I had never met, and I 
did. I on the same day stopped to see Senator Mead and Mr. 
MacIntyre, as I recall. 

I dropped by his office, and several whom I knew, and to the best 
of my knowledge—in fact, that was the first time I had ever seen him. 
And I left Washington, then, because my predecessor, whom I ad- 
mired, a nice gentleman and with whom I had nothing to do in tak- 
ing his position—he was not going to get it, anyway—lI thought I had 
no place wandering around the Commission building. I made that 
one trip in and took off for California, and I did not come back until 
I was sworn in. 

I have handled cases and written the opinions in cases in which oral 
arguments were made to the number of 17, which I think is an un- 
usual number. But the four automobile parts cases, one of which 
had been assigned to Senator Mead, and one I think to Commissioner 
Gwynne, perhaps, they all dealt witha great, broad subject. They 
were all cases of importance and they thought one Commissioner 
should handle them. 

So at the Commission table, they agreed voluntarily, and gave me 
those four cases and I wrote the opinions. 

But the point is this. In those 17 cases in which I have written 
opinions, in every case a cease-and-desist order was issued, 3 of them 
overruling the hearing examiner, and in all those cases the Commis- 
sion approved them. 

So there is no more domination of what I do on that Commission 
or what Senator Mead does by the Chairman of that Commission. He 
controls my vote on no case, any more than I control Bill McCulloch’s 
vote over here in Congress every day. I do what I think is sincere 
and honest and right. 

Mr. Evins. Now, Mr. Commissioner, you have heard Commissioner 
Mead testify that he felt that other members of the Commission did 
not have responsibilities or authority in the matter of appointments 
to the staff and in the matter of assignment of work. You heard his 
testimony. 
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+ Mr. Secrest. The assignment of work is automatic, and it is as- 
s sige by matters. There is one matter that comes to the secretary to 
the Commission. He gives it to me. The next matter he gives to the 
next man, and the next to the next. Now, they are not divided as to 
antimonopoly cases or they are not divided by subject matter. 

Mr. Evins. You want to put on the record in this hearing the method 
under which your nomination was effected and confirmed, and to state 
for the record that your decisions are not being dominated by the 
Chairman ? 

Mr. Secrest. In no way, and neither are Senator Mead’s. 

Now, as to the administrative functions of that Commission, that is 
the Chairman’s business. He can do anything. But it is my business 
also to talk to anyone on that staff, and I do, and I can tell you, since 
September, when I went to the Commission, 86 people have received 
1 or more grade promotions and only 3 have been demoted, profes- 
sional, clerical, or anything else, and 1 of those demotions was ordered 
by Civil Service, a girl in my office who had formerly been secretary 
to Commissioner 

Mr. Evins. Are you permitted to name your legal assistants down 
there ? 

Mr. Secrest. She is a Texas Democrat. 

Mr. Evins. Have you been able to assist in naming any others of 
the staff? 

Mr. Secrest. I have taken to Mr. Akerman the name of every per- 
son who has sent me a 57 form, of every person whom a Congressman 
has asked me to take to him. Mr. Celler wrote me a letter for some- 
one. I know that 

Mr. Evins. Would it not be a better system if you could cal] Mr. 
Akerman to come to your office ? 

Mr. Secrest. Oh, Mr, Akerman has come to my office a thousand 
times. I have called everyone in this room time and again. 

Mr. Evins. Yousaid you took them to him. 

Mr. Secrest. Well, it was a choice of words. 

Mr. Evins. I did not know what you said. 

I am asking you, would it not be a better system if the staff was 
under the direction of the full Commission, and you as a Commis- 
sioner ¢ 

Mr. Secrest. That I cannot compare. Now if I were making one 
change’ in the law—and this is personal 

Mr. Evins. Based upon your limited experience as a Commissioner, 
what would be your recommendation for improvement of the Com- 
mission, if you want to make any recommendations ? 

Mr. Secrest. I do not know that this would improve it, but it cer- 
tainly would improve the system. I do not know that you could im- 
prove on any individual Chairman. I think we have a fair Chairman. 

Mr. Evrns. Tell us what you recommend. 

Mr. Secrest. I would recommend taking away the power of the 
President to change the Chairman, and I think that if there is any 
threat in this system in the future—I am assuming any President who 

wants to get in there and just tear the Commission to pieces every 
other day by threatening and browbeating the Chairman—if he had 
no right to remove him, then he could say to anyone that he would be 
out from under any possible power or influence. 

That would be the personal change I would make. 
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Now as to Mr. Kern, I would like to say just one word on that, be- 
cause I think his name was brought up, and he is not here. 

Mr. Evens. Are there any other legislative recommendations on the 
improvement of the Commission ? 

Mr. Secrest. That would be the main one as far as domination by 
the White House is concerned. 

I could state this recommendation that I would make. You take us 
out from under the Budget Bureau, and when we come up here to 
Congress with our budget and need $5 million or $6 million, we would 
have gotten it in years gone by, but you know how things operate. 
The Budget Bureau cuts us a million dollars on general principle. 
The Congress Appropriation Subcommittees want to make a record 
for economy, and they whack another 5 or 6 percent off, just to be 
general with what they are doing in other agencies. 

If we could bring our appropriation direct to the Appropriations 
Committee and to the Congress, there has not been a year that we 
would not have had 20, 50, or maybe 100 percent more money than we 
have had, because we could use more money, and to say we cannot I 
think is a fallacy for me as a Commissioner to say. 

You must realize that the Chairman is under a little different situa- 
tion than the rest of the members of the Commission. In that respect, 
he is handicapped. 

Mr. Evins. Have you any other recommendations? 

Mr. Secrest. I think that is basically the two things that would give 
us more money to operate and, if there is any possibility of domina- 
tion, that would take us out from under it, so far as I am concerned. 

I would like to say this. I was for Senator Mead being reappointed. 
He knows that. Commissioner Kern, or Mr. Kern also knows that, 
because I have never played both sides of the street in anything. 

When Mr. Mead was not reappointed—and that was within the 
President’s power—I went to see Mr. Mead and asked him about Mr. 
Kern, because he had known him a long time, and I had seen his 
work and assumed it was good. 

Mr. Mead said to me, “He is a gentleman, a Democrat, and an honor- 
able lawyer.” 

I knew his father. He had been a United States Senator and can- 
didate for Vice President on the Democratic ticket. His brother 
has been the mayor of Indianapolis. His brother is now a member 
of the Board of Tax Appeals down here. He was endorsed by the 
chairman of the Democratic National Committee. 

Mr. Evins. I will say to my friend and former colleague, this com- 
mittee is not concerned with the confirmation of Mr. Kern or anybody 
else. It is entirely without the jurisdiction, not only of this sub- 
committee of the House, but the whole Congress. 

Mr. Secrest. I know. I do not know why his name came into the 
hearing, but it did, at great length. 

Mr. Evins This committee is not concerned with and has nothing to 
do with the confirmation of Mr. Kern or anybody else. 

Mr. Secrest. He was approved unanimously this morning by the 
Senate committee. I am not making any brief at all on the subject 
other than this, that the two minority members of that Commission 
now, Bob Secrest and Jim Mead, are under the domination of no 
one. 

Mr. Evins. Thank you, Commissioner. 
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Mr. Secrest. And don’t intend to be. 

Mr. McCuttocn. Just a moment. 

Of course, the gentleman who is now testifying would not need to 
make that last statement. 

Mr. Secrest. I know that, for the members with whom I served. 
But this is a record that anyone in this country can get. : 

Mr. McCuniocu. And my statement was in the nature of a compli- 
ment and not in the nature of criticism. 

I might say for the record, I have known Mr. Secrest well and favor- 
ably since he was one of the leaders and one of the real leaders of 
the Ohio House of Representatives well over 20 years ago. 

Since there was some testimony in the record this morning that left 
the inference, if it did not actually say, that each member of the 
Commission was handpicked by the Chairman, did I understand you 
to say that you were not acquainted with the Chairman before? 

Mr. Secrest. I had never seen him in my life until I was confirmed 
by the Senate, nominated by the President. 

Mr. McCutiocu. Has the Chairman tried to influence you other 
tan in the ordinary course of Commission discussions or anything 
else ? 

Mr. Secrest. He has never said anything to me about any case other 
than a memorandum. If it is his case he makes a memorandum and 
circulates to the other Commissioners what he thinks. I do the same 
thing and so does every other Commissioner. 

After an oral argument we will walk back into the Chairman’s 
office and the five of us sit down. We will discuss that. If we are all 
agreed there that this side is right, then whoever is assigned that case, 
we say that; so he goes out and writes the opinion that way. 

But on the automobile parts cases, on the pilot cases, on the per- 
manent stainless steel case there has not been 1 of my 17 cases where 
we came out of that Commission room and knew where we stood ex- 
actly. We did not get enough even to vote on them. 

On those 17 cases they said, “Go write up the order and study the 
evidence,” and I did, and in every case we issued orders, 3 of them 
overruling the hearing examiner. 

Mr. McCuttocu. Mr. Commissioner, have you ever sought the ad- 
vice or the assistance or the help of any employee in the Commission 
when that advice and assistance and help were not forthcoming? 

Mr. Secrest. That is what they are there for. I call them whenever 
I please on any subject I please. 

Mr. McCuttocn. And do they respond to your call ? 

Mr, Sxcrest. They have given me 100 percent information that I 
want, no matter what it is, even things that maybe are strictly admin- 
istrative in personnel. I follow the personnel records down there. 
Mr. Bailey tells me—and he has been there a good while, my legal as- 
sistant—he tells me of the promotions that have been made in the pro- 
fessional staff, that over half of them are Democrats. 

Now, that is understandable. We had control of that place for the 
first 6 years, and we had it 20 more years, and I assume the Democrats 
on that staff have had a lot more experience. Mr. MacIntyre and many 


of those fellows spent their life there. They ought to know more about 
what goes on and be a little more experienced, and when it comes time 
to promote people, if you promote them on merit and the work they do, 
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you cannot take any other regard than just what they do, their pro- 
duction record. 

Mr. Evrns. I believe that we have had the testimony now of four of 
the Federal Trade Commissioners, and perhaps before this inquiry is 
over we will also have the volunteered testimony of Mr. Mason. 

Mr. Secrest. I think in the things you are trying to do, that if you 
will take away the power of the President to remove a Chairman, you 
will then take out from over him any threat there could be of White 
House domination, and take us out from the Bureau of the Budget, and 
you have completely made us an independent agency, and let us come 
to Congress to make our budget request, and we will get more money 
and with more money we can do more work. 

Mr. Evins. Thank you, Bob. The committee wishes you well. 

Mr. Richie and Mr. Burger, would you gentlemen come here to the 
table just a moment ? 

( Discussion off the record. ) 

Mr. Evrns. The committee will come to order. 

We have some outside witnesses. We are not going to hear them all 
today. We are going to hear Mr. Burger. He has about a 15-minute 
statement, and then we are going to hear some more witnesses from 
the Commission. 

Now, we all know Mr. George Burger. He is well and favorably 
known as a champion of small business on the Hill, appearing before 
many committees of Congress, and this committee, Mr. Burger, will 
be pleased to receive your statement. 


TESTIMONY OF GEORGE J. BURGER, VICE PRESIDENT, NATIONAL 
FEDERATION OF INDEPENDENT BUSINESS, WASHINGTON, D. C. 


Mr. Burcer. Mr. Chairman and members of the committee, I am 
speaking now as vice president of the National Federation of Inde- 
pendent Business. In the very first instance, I cannot take any action 
nor can any other officer take action on any economic or legislative 
matter until so directed by our entire nationwide membership by a 
national poll. 

On that score, to protect the small business of this Nation, T am 
under mandate from the nationwide membership to say that the very 
first principal action to protect small business is for a vigorous en- 
forcement of the antitrust laws. In no other way can small business 
exist. 

Now, on that score I think it is necessary to trace back briefly over 
20 years’ experience with the Federal Trade Commission on the en- 
forcement of the antitrust laws. I never can forget on the 3d day of 
March 1936, when we met in Constitution Hall here in Washington, 
D. C., with the late Senator Robinson and the present chairman of this 
committee, the Honorable Wright Patman, and that was the start, or 
the finish, of the action to bring about the Robinson-Patman Act. 

A few months later the act was ordered and approved by the Con- 
gress of the United States. 

On the 5th day of March, 1935, we were granted an audience with 
the then President of the United States for 15 minutes in which we 
urged at that time the importance of approval of the Robinson-Pat- 
man Act as we looked upon it then, as we know it now, the Magna 
Carta of small business. 
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Shortly after the act became law, at the same time the Federal Trade 
Commission issued a cease and desist order against the Goodyear Tire 
& Rubber Co., charging violation of the Clayton Act. They found 
many things in that contract that created a cancer that has never 
been cured up to this very moment. So I leave that up to the Federal 
Trade Commission. 

Nearly 20 years back it has a complete digest on all the basic prob- 
lems facing the independent tire men. 

Now, that case went on in the courts to my knowledge up to 1938 or 
1939. It ended up in the circuit court, I believe, in Cincinnati, Ohio, 
and with a 2 to 1 decision by a Federal court. It was most annoying 
to us independent tire dealers, which I was at the time, that no action 
was taken by the Federal Trade Commission to proceed and have that 
decision of the circuit court appealed. 

I know from talking to bankers, prominent well-known bankers, 
that the Goodyear Tire & Rubber Co. at that time had to have that 
case dismissed because they were fearful of continuing liability faced 
by tire dealers throughout the United States that were injured through 
that contract. Nothing was done, and the case died a natural death. 

Now, during that time in 1936 the Federal Trade Commission held 
a hearing of trade practice rules in the city of Chicago in June of 1936. 
Robert Freer, then a member of the Commission, presided at that hear- 
ing in the Stevens Hotel, and it is significant and important that most 
of the rubber companies at that time ignored that hearing that would 
bring fair trade practices into the rubber tire industry under Govern- 
ment law. 

Nothing was done after those rules were approved by the Commis- 
sion, the first set of rules, under the Robinson-Patman Act, and noth- 
ing has ever been done on the enforcement of those rules by the Federal 
Trade Commission right up to this very moment, 1955. 

Mr. McCctxiocn. Then I take it that you have not had the relief 
which you wish and think should come to the small independent 
dealers either through the old type of Commission or the present 
type ¢ 

Mr. Burcer. Congressman McCulloch, my appearance here today is 
purely nonpolitical and nonprejudiced. We are talking in behalf? of 
small business, that we looked upon this Federal Trade Commission as 
the only source that can protect the free enterprise and protect the 
free and independent business, and I am here to say, as I said before, 
we charge them with negligence. 

Mr. McCuttiocn. Under the old system and the present ? 

Mr. Burger. Exactly. 

Mr. Evins. And, Mr. Burger, you feel that if the Democrats have 
been negligent, certainly the Republicans should not follow the pat- 
tern? 

Mr. Bureer. Exactly; and I want that quite clear on the record. 

Now, a very important thing came up that has a very far-reaching 
effect on this Robinson-Patman Act. Shortly after the act was ap- 
proved by the Congress, Goodyear Tire & Rubber Co. canceled its con- 
tract relationship which had to run until 1941 with Sears, Roebuck. 
It was the biggest contract of its kind in the Nation. 

When this contract was canceled, Mr. Chairman, the president of 
Goodyear, the present chairman of the board, Paul W. Litchfield, 
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stated voluntarily that he canceled that contract because he could not 
cost-justify the price under the new act, Robinson-Patman. 

Thirty days later the president of B. F. Goodrich Co., then enjoy- 
ing 50 percent of the Atlas Supply contract with Standard of New 
Jersey, made a similar statement, that he had canceled the contract be- 
cause he said they could not justify the price under the law, the Atlas 
tire. 

What happened? Thirty or forty days later United States Rubber 
Co. picks up the contract that Goodrich canceled. So immediately at 
that time, Fortune magazine wrote an article in which they brought 
up the importance of this Robinson-Patman Act, and that the United 
States Rubber Co. was going to eliminate all their standard brands 
and go to private brands, 

I was then secretary of the National Association of Independent 
Tire Dealers. I was called in a conference with the president of the 
United States Rubber Co. and the vice president, not 1 conference but 2 
or 3 conferences, and they laid before me a plan that said, “Burger, 
you fought for this thing in your activities for small business for 
years, and we are going to give it to you. Weare going under the new 
act, the Robinson-Patman Act. We are going to have three customers 
from now on: The cars manufacturers, the mass distributors, such as 
Montgomery Ward, Western Auto Supply, Atlas Supply and all 
others; and the dealers, the United States dealers, and we are going 
to sell those dealers all at one price, so that they will be in a position 
from now on to meet any and all fair competition.” 

Why, I said, that is the answer to the maiden’s prayer if you mean 
what you say you are going to do. 

So on January 1, 1937, they announced the deal. Many business 
publications were suspicious of the deal. After they announced that 
program, it was within 90 to 120 days that I caught them cheating on 
the deal, which resulted in a complaint filed with the Federal Trade 
Commission, and resulted, in 1939, in a cease and desist order against 
the United States Rubber Co., et al., and this is 1955, and before I 
get through with this record, I am going to ask the Chair the privilege 
to insert in the record a letter I received Pai Senator Magnuson, chair- 
man of the Senate Commerce Committee, accompanied by a letter that 
the Senator received under date of July 6 from the Federal Trade Com- 
mission, signed by Mr. Parrish. In other words, there is no indica- 
tion up to this moment that that order has been vigorously enforced. 

The chairman here just a few moments ago with the preceding wit- 
ness asked the question about the effect of one major case being fol- 
lowed through to a satisfactory conclusion, what it would do for the 
good of small business, And I say to you, Mr. Chairman, that if this 
cease and desist order of 1939 against the United States Rubber Co. 
had been carried out and vigorously enforced, many of the malprac- 
tices existing in the rubber industry and other industries in violation 
of the Robinson-Patman Act never could have taken place. 

Now, when the other factors in the rubber tire industry found a 
delinquency in the Federal Trade Commission, what did they do? 
They took the course of least resistance and entered into a similar 
contract with others, because they saw and said, “This Robinson-Pat- 
man Act is only a dead-letter law. We will do the same thing.” 

Now I am coming up to another important aspect of this. It was 
in July of 1947 that I appeared before the Joint Committee on the 
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Economic Report, then headed by the late Senator Taft. At that 
time, for the first time, we asked that committee to recommend to the 
Federal Trade Commission to invoke section 2 (a) of the Robinson- 
Patman Act. That section was in the law from its inception. No 
action was ever taken by the Federal Trade Commission to invoke 
the quantity discount rule until we in the federation made the appeal. 

Now, Mr. Chairman, when this Robinson-Patman Act became a 
law, the tire dealers of this Nation—and the pattern is just the same, 
Mr. Chairman, since I have expanded my operation into the National 
Federation of Independent Business—the dealers of this Nation, your 
city, Piqua, was plagued with the stores of the tire manufacturers, 
Goodyear, Goodrich, and Firestone. So when this Robinson-Patman 
Act became law, it was the unanimous opinion of employees of those 
stores that they could not keep those stores open and keep within the 
framework of the Robinson-Patman Act. 

What did they do in the meantime? It was constant appeals to the 
Federal Trade Commission for vigorous enforcement of the Robin- 
son-Patman Act. In most cases we were told they would like to make 
a study of this situation but they lacked the appropriations. 

So it resulted, in 1942, in this committee and its counterpart Senate 
committee, by unanimous action, recommending to the Congress the 
adoption of the Miller-Tydings bill. That would have brought about 
divorcement in the rubber tire industry, with those tire manufactur- 
ers operating the retail stores. ; 

Now, that bill is still in the Congress right now, Mr. Chairman. 
And what did we find at one time, but a few years ago? The Chief 
Counsel of the Federal Trade Commission appearing as a public- 
spirited citizen going before the Senate committee and asking for the 
rejection of that relief for independent business. That was Mr. Wil- 
liam T. Kelley. 

So when I go back to this quantity discount rule, first was the Rob- 
inson-Patman Act. The second was the trade practice rules, and the 
next was the rubber tire bill. Then finally through the help of this 
committee in ln of 1947, then headed by Mr. Ploeser, they unani- 
mously adopted a resolution by the committee recommending the 
Federal Trade Commission to invoke the quantity discount rule for 
the rubber, tire industry. So that action is now pending 8 years. It 
was our handiwork that brought it about. 

Now, when that thing was brought about by the Commission, Mr. 
Howrey was counsel of record for the Firestone Tire & Rubber. He 
had a right to protect their interests. There is no question about that. 
Our position at the time he was appointed a member of the Federal 
Trade Commission speaks for itself before the Senate Commerce Com- 
mittee. And I will say to you that during the life of the action on 
this quantity discount rule, from the very first instance, from the first 
time it hit the Federal court, I do not believe the counsel of record in 
the Federal Trade Commission knew what was going on in the head 
office. He was not kept informed. 


Mr. Evins. Now, Mr. Burger, what do you mean by “the head 
office” ? 


Mr. Bureer. The head office, the top people in the Federal Trade 
Commission. 


Mr. Evins. It has been my observation that most of the counsel of 
the Commission are pretty able men and pretty well versed in the cases. 
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Mr. Burcer. I will say, very much. Mr. Layton and Mr. McIntire 
handling the case did a perfect job. But things were going on, as I 
say, and I will repeat, in the front office that they were not advised 
of everything connected with this case. 

Now, from that moment on, after the court action, we felt in the 
federation that when Mr. Howrey went in there, there would be no 
further action taken on the quantity discount case. That was merely 
our oe osition. 

Mr. McCuxiocu. Just a moment. 

Would you please read that answer back, Mr. Reporter? 

(‘The record was read by the reporter.) 

Mr. Burerr. That is right. 

Mr. McCuttocu. Now, Mr. Chairman, I would like to ask a couple 
of questions there. 

As I understand that, in 1947 you, speaking for your organization, 
called upon through the good offices of this committee, the then chair- 
man thereof 

Mr. Burecer. Yes, sir. 

Mr. McCutxocnu. On the Commission to enforce the quantity dis- 
count rule? 

Mr. Burcer. To invoke the quantity discount rule. 

Mr. McCutiocu. To invoke the quantity discount rule. 

Mr. Borcer. Yes. 

Mr. McCutxocu. In 1947. That was at least 5 years before Mr. 
Howrey became Chairman of the Commission ? 

Mr. Burcer. That is right. 

Mr. McCut.oen. That is when Mr. MacIntyre, counsel to this com- 
mittee or executive director to this committee, was partially responsi- 
ble as legal adviser within the Commission, in this particular field. 

Mr. Burcer. Very helpful; most cooperative. 

Mr. McCutiocu. Very helpful? Most cooperative? 

Mr. Burcer. Most cooperative. 

Mr. McCuutxocn. Very able? 

Mr. Burcer. Most interested. 

Mr. McCurxocn. And yet you did not get the relief from 1947 until 
the present time, when the present Chairman became Chairman of the 
Commission ? 

Mr. Burcer. No, sir. Mr. Freer was Chairman of the Federal 
Trade Commission, as near as My memory serves, when the order was 
issued in 1950. Correct me, Mr. MacIntyre, if I am right or wrong on 
dates. And the rule was announced, I think, in January or February 
1950, and I think at that time the Commission was headed by Commis- 
sioner Freer. 

Mr. McCunxocn. And that was before the reorganization under 
its present system ? 

Mr. Burcer. I suppose so, yes. 

Mr. McCuttocu. And notwithstanding this delay—and it might 
have all been a proper delay—I pass not upon that whatsoever—when 
the present Chairman became Commissioner, you were sure that you 
were going to get no relief, and you leave what inference properly 
evolves 

Mr. Buraer. I said, Congressman McCulloch, it was our opinion 
and we rightly held to that opinion, because he had been counsel o 
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record for Firestone Rubber Co., and took an active interest in any 
action that would hold up the application of the rule. 

Mr. McCuttocu. Yet you got no relief for 5 long years when other 
people were in places of power and authority / 

Mr. Bureer. The action was instituted that started the wheels in 
motion in the fall of 1947. There was a lot of preliminary work that 
had to be done by the Commission. There had to be a request made 
to the tire manufacturers for certain data. There was delay upon 
delay before the Commission. Then the Commission had to make a 
survey of all possible retail outlets throughout the United States. 
They all had to be collated over a period of time. 

So all the action was taken in the preliminary work that the law 
provided, laying the foundation before they could proceed. So when 
the Commission did proceed with public hearings, giving both sides 
ample opportunity to present their case, in which the rubber com- 
yanies fought very vigorously opposing it, there is where all the de- 
lay took place. It was not on the part, wholly on the part, of the Fed- 
eral Trade Commission, but it was the delaying action of the big rub- 
ber companies, throueh their corporate lawyers, delaying any and 
all action that would bring relief under the law. 

Mr. McCutiocn. What is causing the delay now? That isthe thing 
that I am trying to get at, Mr. Burger. 

Mr. Burerr. All right, Congressman McCulloch. I told a moment 
ago that I said it was our opinion that we could expect no action upon 
the part of the Federal Trade Commission. 

Mr. McCuttocnu. That conclusion was reached immediately upon 
the appointment of the present chairman ? 

Mr. Burcer. Exactly. No question about it. 

Mr. McCutiocu. It was a preconceived opinion ? 

Mr. Burcer. No question at all; none whatsoever. 

Mr. McCutiocn. That is all the questions I have. 

Mr. Evins. Now, Mr. Burger, suffice it to say from your testimony 
that you have been a vigorous champion of small business and advocate 
of the Federal Trade Commission and particularly the Robinson- 
Patman Act. 

Mr. Burger. Very much so. 

Mr. Evins. And you were encouraged when this order was issued 
and when the lower court affirmed it, and now you and your organiza- 
tion are disappointed, to say the least ? 

Mr. Burcer. Up to this degree, with one exception, and I am going 
to have iton the record. It was my personal appeal with Judge Stanley 
Barnes of the Antitrust Division that first gave us the first ray of hope 
of consistent followup on this quantity discounting. 

Mr. Evins. When was this, Mr. Burger, that you recall ? 

Mr. Burcer. A little over a year ago. And the judge has been abso- 
lutely right on the line, going to push the case to the very limit. That 
is the greatest ray of hope we have got, Mr. Chairman. 

Mr. Evins. Now, Mr. Burger, that will have to be resolved in the 
courts. Do you have any recommendations to make to this committee 
on improving the functions and operations and procedures of the Com- 
mission at this time, matters that you could recommend to this com- 
mittee ? 

_ Mr. Burerr. Before I do, Mr. Chairman, I would like to have 
inserted in the record this copy of this letter that Senator Magnuson 








234 FEDERAL REGULATORY COMMISSIONS AND AGENCIES 


received from the Federal Trade Commission on July 6 of this year 
in regard to this United States Rubber case, which 1s still pending, 
since 1939. 

Here is the accompanying letter from Senator Magnuson to me. 

Mr. Evins. This is a letter from Mr. Parrish, the secretary of the 
Commission, to Senator Magnuson, relative to this case in which you 
are very much interested ? 

Mr. Bureer. Exactly. 

Mr. Evins. And this is a letter from Senator Magnuson to you? 

Mr. Burcer. To me; exactly. 

Mr. Evins. I see no objection to their being received in the record. 

(The letters referred to are as follows :) 


Unirep States SENATE, 
COMMITTEE ON INTERSTATE AND FoREIGN COMMERCE, 


July 15, 1955. 
Grocre J. BURGER, 
Vice President, National Federation of Independent Business, 
Washington, D. C. 

Dear Grorce: Enclosed herewith is a copy of a letter which I have received 
from the Federal Trade Commission in reply to my inquiry concerning the current 
status of the cease-and-desist order against the United States Rubber Co., et al. 

With best wishes, I am 

Sincerely yours, 
WakreN G. Macnuson, Chairman. 


FEDERAL TRADE COMMISSION, 
Washington, D. C., July 6, 1955. 
Re Docket No. 3685, United States Rubber Co., et al. 
Hon. WARREN G. MAGNUSON, 
Chairman, Committee on Interstate and Foreign Commerce, 
United States Senate, Washington, D. C. 


Dear SENATOR MaGnuson: This is in further reply to your letter of June 24, 
1955, addressed to Chairman Howrey, wherein it is stated that a witness before 
your committee requested an inquiry be made as to the current status of the order 
in the above-entitled matter. 

As was indicated to you in my letter of acknowledgment dated June 27, 1955, 
Chairman Howrey has requested me to reply to your letter as he has made it a 
strict rules not to participate, directly or indirectly, in any Commission matter 
involving the tire industry. 

The Commission’s order which issued April 25, 1939, was directed against three 
methods of price discriminations which the United States Rubber Co. was found 
to have utilized in the sale and distribution of rubber tires of like grade and 
quality. 

1. In violation of section 2 (a) of the Clayton Act, as amended, United 
States Rubber Co. (hereinafter sometimes referred to as respondent) either 
directly or through its subsidiaries sold very large quantities of private brand 
rubber tires to certain large chain purchasers at prices unjustifiably below 
those charged for United States brand tires sold to tire dealers who were in 
competition with the large chain purchasers. 

2. In violation of section 2:(a) of the Clayton Act, as amended, respondent 
sold its United States brand tires to certain oil companies and other large 
purchasers at prices reflecting unjustifiable discounts which were not allowed 
smaller purchasers in competition with the large buyers. Respondent sold 
United States brand tires through its own retail stores to certain users and 
“commercial accounts” at prices unjustifiably lower than those charged other 
competing purchasers. 

3. In violation of section 2 (d) of the Clayton Act, as amended, respondent, 
in addition to granting unjustifable discounts to large oil companies, as 
noted above, granted an extra 7% percent “overriding” commission to the 
oil companies for “promotional services.” Such commissions were proh'bited 
unless granted on proportionately equal terms to other customers of respond- 
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ent who were competing with the oil companies in the distribution of re- 
spondent’s tires. 


Please be advised that the General Counsel’s Office requested, on August 9, 1954, 
and received from the respondent on August 31, 1954, a supplemental report of 


compliance showing the manner and form of respondent’s compliance with the 
issued order. 


I shallgindicate the substance of the respondent’s supplemental report with the 
above-noted provisions of the order seriatim. 

1. Respondent sells its tires of like grade and quality to only two classifica- 
tions of customers, independent tire dealers known as distributors, buying 
United States brand tires, and private brand customers. It no longer sells 
to small dealers who sell exclusively at retail. The price paid by each classi- 
fication of customer is the cost of manufacture plus the same percentage of 
profit to each; however, the net price for United States brand tires to inde- 
pendent distributors reflects a higher differential, which differential rea- 
sonably appears to make only due allowance for differences in the cost of 
sale and delivery resulting from the differing methods in which the tires to 
the independent distributors are sold. 

2. Respondent has completely readjusted its discount schedules to inde- 
pendent distributors for United States brand tires since the issuance of the 
order. It allows uniform discounts to all distributors uniformly, except that 
graduated volume discounts are offered to each distributor dependent upon 
the volume of the distributor’s purchases. The graduated volume discounts 
appear to substantially reflect cost savings to the respondent for the respective 
volumes purchased. Respondent states that is has neither owned nor operated 
any retail stores since December 31, 1988. 

3. It is further stated by the respondent that it does not allow any com- 
missions of any type to oil companies who purchase tires for resale. 

The supplemental report of compliance was received and filed by the Commis- 
sion on September 28, 1954, with the direction that a spot-check investigation be 
conducted during an appropriate time in 1955 to ascertain whether or not the 
respondent is continuing to abide by the Commission’s order. 

The Commission, of course, will welcome any specific facts furnished to it indi- 
eating violations of the order in this matter. 

Sincerely yours, 


Rosert M. ParrisuH, Secretary. 


Mr. Burcer. Mr, Chairman, our recommendations—I do agree with 
Commissioner Secrest, if that is his name, that I have already ap- 
peared, we have appeared, the federation has, recommending that the 
appropriations for the Federal Trade Commission be increased and 
that they have the privilege to appear before the Appropriations Com- 
mittee and make their requests for the necessary appropriations. We 
are on record on that. 

Now, the second thing that you asked a question on, about the opera- 
tions of the Federal Trade Commission, truthfully, I have listened for 
2 or 3 days on the pros and cons of the Reorganization Act. I am not 
a lawyer. I am just an ex-tire-dealer and an ex-small-business man 
That is all I am, you see. What we are interested in, in the Commis- 
sion, and I think this committee is interested, and small business is 
vitally interested—we are interested in more speed in the operation on 
major cases in the Federal Trade Commission. Whatever way the 
committee recommends to bring that out that is what our recommenda- 
tion would be to this committee. 

Thank you. 

Mr. Evins. Thank you, Mr. Burger. Thank you for your state- 
ment. Iam sure it isappreciated by the committee. 

Mr. Murchison, will you make yourself available to the committee 
at this time, please ? 


80630—56—pt. 116 
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FURTHER TESTIMONY OF DAVID C. MURCHISON 


Mr. Evtns. The general counsel, Mr. MacIntyre. 

Mr. MacInryre. Mr. Murchison was sworn yesterday; so he is still 
under oath. 

Mr. Murchison, during the course of your testimony yesterllay you 
stated that you had only a few communications with Mr. Charles 
Willis, one of the assistants to the Assistant to the President at the 
White House. 

Now, will you please state for the committee the name of the other 
staff members at the White House with whom you had the greatest 
number of communications that passed between them and your office. 

Mr. Murcuison. I believe that your question yesterday related to 
telephone calls. Are you now including all manner and form of 
communications / 

Mr. MacIntyre. Letters or telephone calls. Who was your corre- 
ery on the other line, on the other end of that line, that received 
the great number of your communications ? 

Mr. Murcutson. I must say in all candor—and I consider myself 
as a sworn witness on this—that I don’t believe, Mr. MacIntyre, first 
of all, there isn’t any line. That is your testimony, not mine. I have 
not—I don’t believe that I have communicated except with respect to 
requests for information with anyone at the White House more than 
one or two times, as I testified yesterday. 

Now there is an office in the White House which is interested in 
speeches, the speeches made throughout the executive branch, regula- 
tory agencies, and other agencies, speeches made by officials, and they 
call up and they will say, “Could we have a copy of this speech ?” and 
so on. 

Now I have furnished that type of information, and that office prob- 
ably is the most frequent office that—that is the office with which I 
most frequently communicate in response to requests for information 
on speeches, and the person with weit I communicate, I believe her 
name is Mrs. Kennedy. 

Mr. MacIntyre. In whose office is she ? 

Mr. Murcuison. She is in the office of a man by the name of Charles 
Masterson, I believe his name is, who keeps a record of speeches made 
by members of independent agencies, executive agencies, and all agen- 
cies, Members of Congress, and so on. 

Mr. MacIntyre. You never communicated with anyone else / 

Mr. Mvrcutson. No; I didn’t say I never communicated with any- 
body else. 

Mr. MacInvyre. Tell us about the others. 

Mr. Mcrcuison. I would have to check my records. 

My recollection is, I told you yesterday, that I did not think that I 
had more than 1 or maybe 2 or perhaps 3 communications or telephone 
conversations with Mr. Willis, and I don’t believe I had more than 
that number of written communications. In addition to Mrs. Ken- 
nedy, I don’t believe there are any others, other than my personal 
communications, which are very few. I mean, I have a number of, 
several, friends that work there, who were personal friends of mine 
before I came to the Federal Trade Commission and subsequent to 
the time I came to the Federal Trade Commission. But I can say—— 
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Mr. MacInvyre. Is it your testimony that 

Mr. Murcuison. I am just not that popular at the White House. 
I would very much like to be more popular with the White House. 

Mr. MacIwryre. Is it your testimony to this committee that you 
have communicated with the White House on no subject other than 
this, about furnishing them with speeches from the Federal Trade 
Commission ¢ 

Mr. Murcuison. To the best of my recollection at the moment, that 
is a correct statement, except for my testimony of yesterday, that Mr. 
Willis had, perhaps on a maximum of three occasions, discussed and 
made recommendations as to possible candidates for positions at the 
Commission. 

Mr. MacIntyre. How many ? 

Mr. Murcuison. I say a maximum of three occasions have I ever 
communicated with him. And except for that and the speeches, or the 
speech information, I believe that is the extent of my communications, 
although frankly, Mr. MacIntyre, my name is in the Congressional 
Directory, and I average—my office kept a list—and my office receives 
an average of around 60 telephone calls a day. I get, I think, 95 per- 
cent of them from Members of the Senate and the Congress. I do 
occasionally get calls from the White House. I believe that this is a 
complete answer. 

Mr. MacInryre. When you pick up the telephone, you do not know 
who is on the other end if your office has arranged for you to get on / 

Mr. Murcuison. I have an intercom system with respect to which 
the secretary announces the caller, simply because we have to screen 
telephone calls in my outer office, because there are so many. I have 
3 telephones—4 telephones. 

Mr. MacInryre. Your calls are so many, then, that you cannot re- 
call how many you had from the White House? 

Mr. Murcuison. Well, I have just testified that I had a maximum 
of 3 from Mr. Willis, and I think that is a pretty good memory, con- 
sidering that I have been there 21% years. 

Mr. MacIntyre. Now, is it your testimony that you had only three 
calls from Mr. Willis? 

Mr. Mourcuison. Not only. I said perhaps a maximum. I haven't 
counted the calls, and I don’t write letters to myself. That would be 
my best estimate. 

Mr. MacInryre. And it is also your testimony that except for three 
calls from Mr. Willis, you have not had any other communications 
with anyone there excepting this office, in furnishing them speeches; 
is that correct 

Mr. Murcuison. Mr. McPhee, a former employee of the Federal 
Trade Commission, is an assistant to Dr. Gabriel Hauge, who is eco- 
nomic adviser to the President. I believe he has asked me probably 
for some information of a factual nature, a copy of an economic in- 
vestigation, a copy of a complaint, or something of that sort. And I 
have lunch with Roemer frequently. In addition, the Chairman of 
the Council of Economie Advisers has had his secretary call me for 
copies of economic reports, such as the coffee report and the merger 
report. 

_ Let me put it this way. I have been asked simply for the type of 
information that Members of Congress have asked me for, and I am 
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only a conduit in furnishing that information. I think on only one 
occasion—I have been there 214 years—have I even seen a person re- 
ferred down to the Commission who was interested in obtaining some 
advice on a matter. I think a man from—I don’t even know where 
he is from—he was attempting to sell an interest in an ice cream fac- 
tory, and he said that he was retiring and moving to Florida, as I 
remember, and he wanted to know whether he would violate section 7 
of the Clayton Act if he sold it, and I referred him to Mr. Sheehy, 
and I believe that gentleman came on a White House reference. 

But the White House has little buck slips, just like a Congressman 
has. They have little white buck slips that go all throughout the Gov- 
ernment, similar to the ones on which a Congressman would ask, “Can 
you furnish your views on this?” And that is the extent of it. Unless 
there is something that I have just flatly forgotten which I don’t 
believe-—— 

Mr. MacInryre. And that is your testimony to this committee, that 
you have not received more than three telephone calls or other com- 
munications from Mr. Willis relating to suggestions for personnel 
employment at the Federal Trade Commission ? 

Mr. Murcuison. I don’t believe I have. Those are usually—— 

Mr. MacIntyre. Well, can’t you tell whether you did or not, Mr. 
Murchison ? 

Mr. Mvurcutson. Well, I will tell you why. Generally when those 
referrals take place, they don’t necessarily come in my name. They 
might, for example, write the Chairman of the Commission a letter. 

I don’t believe so, to be quite honest with you. 

Mr. MacInryre. Is it your testimony that you have not had but 
three concerning personnel ? 

Mr. Murcuinson. That is my best estimate. I will not be tied down 
to a number because if you want to witness the volume of my work 
at the Commission, the number of references and communications, 
you will understand why. It is my best judgment and if there is some 
way I can check my records I will be happy to do it. 

Mr. Evins. Mr. Murchison, you probably would be unable to check 
your records as to the number of calls you received. 

Mr. Murcuison. I might be able to check written communica- 
tions. I do not think I could check phone calls. 

Mr. Evins. Would you say that most of your calls were regard- 
ing political appointments, people that the ite House or the GOP 
National Committee were recommending? 

Mr. Mvrcuison. No, sir. I would say the greatest number in- 
volved factual information, press releases, reports. 

Mr. Evins. Did you receive a number from the White House rec- 
ommending personnel ? 

Mr. Murcuison. Yes, I have received a number of recommenda- 
tions. 

Mr. Evins. Is it a requirement in practice at the Commission, so 
far as you know, to require the endorsement of the local GOP com- 
mittee in the county and in the State and in the Nation, with clear- 
ance all] the way, before they can get a job? 

Mr. Morcuison. At the Commission ? 

Mr. Evins. At the Commission is there some such system where you 
require precinct level. State level and National level endorsement be- 
fore you appoint them? 
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Mr. Murcuison. Not to my knowledge. I will say this, that ev- 
ery applicant with the exception of maybe 1 or 2 from the District 
of Columbia, and I don’t believe they are even exceptions, have the 
endorsements of Members of Congress and the Senate. I don’t know 
anything about their 

r. Evins. You don’t know what the committee would require? 

Mr. Murcuison. I don’t know what the committee would require. 

Mr. Evins. As far as you know the Commission has no such re- 
quirements ? 

Mr. Murcuison. No, sir. I would like to say this on that point. 
I would be the first to say that the majority, in fact I would say the 
greatest majority are men who have been recommended by Members 
of Congress and the Senate who are Republicans and I dare say that 
these men may be Republicans. I think they are and I would also 
like to say that, based on my experience over the last 214 years at the 
Commission, if every appointment that is made for the next quarter 
of a century is made to a Republican, or to somebody who hasn’t got 
a party affiliation, the Commission would still not be bipartisan, be- 
cause there are that many Democrats. 

Mr. Evins. That is a projection far into the future. 

Mr. Murcutson. At the Commission there is the lowest attrition 
rate. I think it is a compliment to the past Commission and the pres- 
ent Commission that there is a smaller turnover in the Federal Trade 
Commission than any other agency in the Government. The usual 
attrition factor of 5 percent has never reached the Commission. 

Mr. MacInryre. That turnover rate stepped up in 1953. 

Mr. Murcuison. By appropriations oF Congress; that is correct. 

Mr. MacInryre. By separations and appointments both, wasn’t 
that correct ? 

Mr. Murcuison. Our appointments in 1953 equaled precisely the 
unanticipated attrition. When Mr. Glendening said how much we 
had to reduce our staff by, he included a so-called attrition factor that 
included the amount of reduction and it turned out in that year that 
the low attrition factor was actually greater than was anticipated. 

Mr. Evins. Can you give the committee any information regarding 
the visits of Mr. Bradshaw Mintener to your office and that of Chair- 
man Howrey with respect to the Pillsbury case, Docket No. 6000 of 
the Federal Trade Commission ? 

Could you give the committee any information that you know re- 
garding that case ? 

Mr. Murcuison. I have no information to give. I will check to 
see if he dropped by our office but I don’t recall seeing him. 

Mr. Evins. Do you know Mr. Bradshaw Mintener ? 

Mr. Mourcuison. I met him once at the New York Bar Association 
meeting. He is no friend of mine. 

Mr. Evins. As far as you know, he made an inquiry and you referred 
him to some member of the staff ? 

Mr. Murcutson. He may well have had an appointment. We have 
an open-door policy there. If the case is pending after complaint we 
do not diseuss the merits of the case without the presence of the Com- 
mission attorney. 

Mr. Evrns. Are you familiar with the charges in the Pillsbury case, 
Docket No. 6000. 
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Mr. Murcuison. Indeed I am. 

Mr. Evrns. What is the nature of that case ? 

Mr. Murcuison. It is a merger case arising under section 7, of the 
Clayton Act, as amended. 

Mr. Evins. As far as you know you have no recollection of his hav- 
ing come to your office and that of Chairman Howrey ? 

Mr. Murcnison. He may have, but I don’t remember. 

Mr. Evins. You have no recollection of any conferences or any 
advice ? 

Mr. Murcuison. Not with Mr. Bradshaw Mintener, no, sir. 

Mr. Evins. Mr. MacIntyre. 

Mr. Mvurcuison. I would be happy to have my recollection refreshed. 

Mr. Evins You are trying to help the committee get factual in- 
formation. 

Mr. MacIntyre. Mr. Murchison, will you please explain to the com- 
mittee your part in the planning and the handling of the reduction- 
in-force program which the Chairman of the Federal Trade Com- 
mission in his testimony earlier this week stated he had announced 
on August 31, 1953, would take place? 

Mr. Murcuison. I would be happy to, yes, sir. 

Mr. MacIntyre. Will you? 

Mr. Murcuison. I will not bother to repeat the prior testimony and 
the fact that there was a reduction. The fact is that there was a re- 
duction in force and the question was presented as to how the reduc- 
tion in force was to be conducted. We realized that there were civil- 
service regulations that applied to the question. "We were also aware 
of the fact that lawyers who have been appointed to the Federal 
service since 1947 are not in the competitive civil service. I believe 
Senator McKellar of Tennessee introduced a bill in Congress which 
removed lawyers from the competitive career service and they were 
placed in what is known as the excepted service. 


Therefore we got out the civil-service regulations for the purpose of 


following them. 

We discovered that under those regulations retention registers had 
to be established. We had no retention registers at the Federal 
Trade Commission, which fact oceasioned delay in the reduction of 
force. There was a considerable delay in effecting the reduction in 
force pending the completion by the Division of Personnel of reten- 
tion registers. 

I went on one occasion to the Civil Service Commission to the Of- 
fice of the Executive Director. His name is Mr. John Macy. He is 
the Executive Director of the Civil Service Commission. 

T told him of our problem. I said we had no retention registers. 
I asked whether the Civil Service Commission would look at our re- 
tention registers after they were prepared and tell us whether we are 
right in what we are doing. 

He said “yes, we will look at them. We don’t customarily examine 
them. The agencies do that themselves. We do it on post audits.” 
T explained that we had no—by “we” I mean the new members of the 
Commission and the new members of the staff—no experience in that 
field—and they said “under those circumstances we will look at them.” 

So the Civil Service Commission rendered an advisory opinion on 
our retention registers. They made certain suggestions which were 
accepted. They were met. They were accommodated. Then the re- 
duction in force was put into effect. 
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We followed two principles, I think it would be fair to say. Two 
principles guided the reduction. The first was that the reduction 
should be spread proportionally throughout all the bureaus. It was 
not to discriminate against any particular bureau. Secondly, we 
should not follow the custom—as is commonly done in other agencies 
of firing all the little people, firing the low-level personnel and clerks. 
We decided the cut should be spread equitably among all grade levels, 
top grades, middle grades, and lower grades. We tried to do just that. 
The decision as to where the reduction would fall was a matter of ad- 
ministrative judgment and we think we discharged it well. There 
may be differences of opinion about that. 

We were not required by law to spread the reduction equitably but 
I asked the Civil Service Commission and they said, “Yes, you may. 
We think it is laudable to spread it among the different grade levels.” 

So we did it. 

Mr. MacIntyre. If we had all the records and all the documents, 
they would speak for themselves and these differences of opinion 
could then become resolved. 

Mr. Murcuison. Probably the actions do show that. 

Mr. MacIntyre. I want to show you a letter, Mr. Murchison, a let- 
ter signed by you dated August 24, 1953, it is addressed to Mr. John 
Macy, Executive Director of the Civil Service Commission and I ask 
you if you recognize that? It is a letter you wrote him on that date. 
This letter concerns this subject. 

Mr. Murcnison. Yes, may I read it, the first paragraph? Maybe 
you don’t want me to read it. Because it proves that my recollection 
has thus far been pretty good. It says just what I testified to, I be- 
lieve. 

Mr. MacInryre. I would like to ask you some more questions about 
that. 

Mr. Murcnison. May I tell you what the letter is that you submit- 
ted tome? This letter is a letter which asks for the advisory opinion 
which I have just mentioned in my testimony. It asks John Macy, 
Executive Director, to give us, to tell us the “correctness of the com- 
petitive levels proposed.” 

Mr. MacInryre. You asked him more than that. You asked him 
for his approval of that, didn’t you? 

Mr. Murcuison. Yes, we did, “We would prefer your approval 
prior to taking this subsequent action.” 

Mr. MacIntyre. He did not give you the approval. 

Mr. Murcuison. We wanted them to approve it and take the com- 
plete responsibility. They said they wouldn’t approve but “we will 
render an advisory opinion.” 

Mr. McCutxocn. That letter will go into the record, Mr. Chairman. 

Mr. MacIntyre. I would like for it to be received. 

Mr. Evins. It may be received. 

(The document referred to is as follows :) 

AvuaustT 24, 1953. 
Mr. JoHN Macy, 
Executive Director, Civil Service Commission, 
Washington, D. C. 

Deak JoHN: In accordance with our telephone conversation of Friday, and 

pursuant to Joe Winslow’s suggestion, there is summarized below the retention 


registers which we propose to establish in order to effectuate a required reduc- 
tion-in-force at the Commission. Chairman Howrey will be most grateful if you 
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will give consideration to the correctness of the competitive levels proposed for 
our professional positions. We would prefer your approval prior to taking this 
important action. 

It appears that the contemplated reduction in force will amount to approx- 
imately $270,000 in personal services. The significance of this sum is most ap- 
parent when it is remembered that our total appropriation is little more than 
$4 million. With every day that passes, the extent of the cut increases. For this 
reason, it is almost essential that we take action in the immediate future. Per- 
haps it will be convenient for you to give us some indication before the end of 
the week. 

The major group of professionals at the Commission is that of attorneys. We 
intend to subdivide this group into 14 competitive levels based upon widely diver- 
sified and unrelated subject-matter dealt with and differences in the work per- 
formed. We believe that the competitive levels set forth will cover positions 
sufficiently unrelated so that normal interchangeability between the levels would 
not be possible without undue interruptions in the work of the Commission. It is 
essential to understand that each level concerns mutually exclusive activity of a 
specialized nature. It is obvious, for example, that a lawyer engaged in insur- 
ance law as a specialty cannot be expected to go to trial in an antimonopoly case. 
Similarly, a lawyer in investigative work cannot be utilized in the highly special- 
ized area of rule making and rule administration. 

Briefly defined, the proposed levels are as follows: 

(1) Trial attorney, GS—910—-1: All attorneys who appear before circuit 
courts of appeal and present oral arguments and briefs on all types of anti- 
monopoly, antideceptive practices, and restraint of trade cases. 

(2) Trial attorney, GS-910-2; All attorneys who prepare drafts of anti- 
monopoly cases and represent the Federal Trade Commission before hearing 
examiners on antimonopoly cases. 

(3) Trial attorney, GS—910-3: All attorneys who prepare drafts of anti- 
deceptive practices, misleading advertising, and deceptive trade-practices 
cases ; and represent the Federal Trade Commission before hearing examiners 
on such cases. 

(4) Attorney-adviser, GS—970—-1: All attorneys who prepare final drafts of 
findings and orders in conformance with Commission policy on formal liti- 
gated cases of all types. 

(5) Attorney-adviser, GS—970-2: All attorneys who serve as experts on 
enforcement techniques in all types of Commission cases. Assist district at- 
torneys in Federal district courts on penalty actions on Commission cease and 
desist orders. 

(6) Attorney-adviser, GS—970-3: All attorneys who review and recommend 
action on complaints relating to trademark and insurance laws. 

(7) Attorney-adviser, GS—970-4: All attorneys engaged in the analysis of 
pending legislation and 'trade-practice rules. They review, draft, revise, and 
recommend such rules. 

(8) Attorney-adviser, GS—970—-5: All attorneys who review inentingiive 
files and complaints on antimonopoly cases to determine the necessity for 
trial. 

(9) Attorney-adviser, GS-970-6: All attorneys who review investigative 
files and complaints on antideceptive practices cases to determine the neces- 
sity for trial. 

(10) Attorney-adviser, GS-970-7: All attorneys who investigate fur, wool, 
and fabrics labeling and recommend formal corrective action and attempt 
to get agreement on corrective action with respondents. 

(11) Attorney-adviser, GS-970-8: All attorneys who are designated as 
conferees to deal with persons and firms charged with violations of law in 
the antideceptive practices field. They are to work out agreements to cease 
and desist from such practices. 

(12) Attorney-adviser, GS~-970-9: All attorneys engaged in rulemaking 
and rule administration in the area of trade practices. 

(13) Attorney-editors, GS—980-0. 

(14) Attorney-administrator, GS—950-0. 

In addition to the attorney positions we intend to establish separate competi- 
tive levels for our other professional positions as follows: 

(1) Business-economist, GS—111-0. 

(2) Business-accountant, GS-510-0. 
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(3) Statistician, GS—1530-0. 
(4) Statistical assistant, statistical clerk, GS—1531-0. 

If any questions occur to you with respect to the foregoing, do not hesitate to 
get in touch with me. Our present plan is to issue the reduction-in-force notices 
by Friday of this week, if it is possible to have your views by that time. 

Cordially, 


Davin C. MURCHISON, 
Legal Adviser and Assistant to the Chairman. 

Mr. MacIntyre. I would like to read you a sentence and ask you to 
state whether or not you agree that it was included in the response 
that Mr. Macy made to this request for his approval ? 

We cannot therefore give advance approval to the competitive levels which 
you outline in your letter. 

Do you recall that that was his position? 

Mr. Morcuison. I think he said rather than give approval, “We 
would give advisory opinion.” 

Mr. MacIntyre. I am asking you about this particular sentence. 

Mr. Murcuison. You are taking the sentence out of context. 

Mr. Evrns. You testified that they could not give approval. 

Mr. Mourcuison. Yes; I did. 

Mr. MacIntyre. Mr. Murchison, isn’t it a fact that in accordance 
with your letter of August 24, you proposed to Mr. Macy that there be 
established 14 competitive levels and areas for attorneys and 4 addi- 
tional separate competitive levels and areas for other professional posi- 
tions, making a total of 18, is that correct? 

Mr. Murcutison. I did not, but our Division of Personnel—— 

Mr. MacInryre. This is your letter, isn’t it? 

Mr. Murcutison. Yes, but I testified just a moment ago that our 
Division of Personnel which caused the delay in this reduction of force 
caused it because they had no retention registers. They had to estab- 
lish retention registers. They established 14 or whatever number it 
was and they were then transmitted to the Civil Service Commission. 
I don’t know the details of the competitive levels myself. 

Mr. MacIntyre. You signed this letter ? 

Mr. Murcuison. Yes; I transmitted the retention registers. 

Mr. MacIntyre. Now, Mr. Murchison, I show you a volume which 
is entitled “Retention Register 8-13-53, All Employees of the Federal 
Trade Commission Other Than Those of Field Offices.” 

Do you recognize that ? 

Mr. Murcuison. No, sir; I don’t. I don’t recognize it at all. Mr. 
Delaney, our Personnel Director, should testify on that. 

Mr. MacIntyre. You have never seen that volume before ? 

Mr. Murcuison. I believe I have seen it. But it is not handled in 
my office. 

Mr. MacIntyre. Will you examine it and tell us whether or not 
after your examination you recognize it ¢ | 

Mr. Murcuison. I examine it and I don’t recognize it simply be- 
cause that is not my job. Mr. Delaney is the Personnel Director. If 
you say it is the retention register, itis. It may have been an enclosure 
with my letter. I just don’t recognize it because I don’t have anything 
to do with retention registers. 

Mr. Evins. You will not testify and admit that this is a retention 
register which you either submitted or was returned to the Commission 
by the Civil Service Commission / 
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Mr. Murcuison. Because I just don’t have knowledge, that is all. 
I will accept your word for it, sir. 

Mr. Evins. I don’t know either. 

Mr. MacIntyre. You did not see this a few days ago when Mr. 
Akerman was ready to submit it to us? ’ 

Mr. Murcuison. No, sir; I did not. In fact I was on vacation and 
Iwasnotthere. I feel very vigorous—— 

Mr. MacInryre. Will you say whether or not the separations from 
the service made as a part of the reduction-in-force program in 1953 
were made in accordance with what is provided in the retention regis- 
ter of the Federal Trade Commission ? 

Mr. Murcuison. To the best of my knowledge and belief I have 
been so advised by the Personnel Division. 

Mr. MacInryre. Didn’t you participate in some of the deliberations 

concerning that ? 
' Mr. Murcuison. Yes; I did. I participated in the deliberations 
which lead to the establishment of two principles, namely, propor- 
tionality of the cut and, secondly, spreading the cut among all people, 
not a limited or privileged class. 

I will say this, you are correct. I sat in the office of the Executive 
Director on a number of occasions while bureau directors were being 
consulted as to who in a given bureau had lesser rights than other 
people under the law, that is veterans versus nonveterans, status em- 
ployees so-called against nonstatus, and so forth. Back in 1953, I 
was in on it. 

Mr. MacIntyre. Those rights are disclosed in this register. 

Mr. Murcuison. That is right. 

Mr. MacIntyre. You did not need to discuss that with anyone in 
order to determine that, did you ? 

Mr. Murcuison. You have to discuss where the cut is applied. The 
cut is not self-operative. 

Mr. MacIntyre. But so far as those rights are concerned, this regis- 
ter discloses it, doesn’t it ? f 

Mr. Mvurcuison. Sure it does. That’s right. 

Mr. MacIntyre. The Executive Director to whom you made refer- 
ence was Mr. Robert Parrish as of that date ? 

Mr. Murcutson. I believe he was. 

Mr. MacInryre. These were held in his office, is that correct ? 

Mr. Murcuison. I don’t know whether they were or not. 

Mr. MacIntyre. That is what you just stated in your testimony. 

Mr. Mvurcuison. I said meetings were held in his office at which 
bureau directors and division chiefs attended and they discussed the 

lace where the cut would be applied, not who had the greatest rights, 
see the greatest rights were provided by law. 

Mr. MacInryre. Isn’t it fact that you and Mr. Parrish 

Mr. Murcuison. And you were consulted I believe, Mr. MacIntyre, 
during that period. I believe you were. 

Mr. MacInryre. I was not a bureau director. 

Mr. Murcutson. I think for instance in the case of one employee 
who was engaged in a very important case, you recommended that 
we get a hardship exception from the Civil Service Commission. _ 

Mr. MacInryre. I did not discuss that with you. These meetings 
you held in the office of Mr. Parrish. Did you participate there in the 
meetings with Mr. Akerman ? 
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Mr. Murcuison. Yes, sir. 

Mr. MacIntyre. Mr. Kintner? 

Mr. Murcnison. Yes, sir. 

Mr. MacInryre. Mr. Babcock ? 

Mr. Murcuison. Yes, sir. 

Mr. MacInvyre. And Mr. John Delaney ? 

Mr. Murcruson. Yes, sir. That is not the full list, but you are right 
so far. 

Mr. MacIntyre. Those men and you conferred between and among 
yourselves with one bureau director after another concerning these 
matters as you called each one of them in? 

Mr. Murcuison. I believe that is correct. 

Mr. MacIntyre. Now with reference to the date of August 24, 1953; 
namely the date of your confidential communication to Mr. John 
Macy, Executive Director of the Civil Service Commission, what was 
the date that you employed—I am saying with reference to that date— 
what was the date you employed Mr. Delaney as a member of the staff 
of the Federal Trade Commission, was it before that date / 

Mr. Mvurcnrtson. I believe it was. 

Mr. MacIntyre. How long before ? 

Mr. Murciiuson. I believe it was sufficiently before so he could have 
prepared the retention registers. In other words he was at the RFC 
and we did not have anybody who knew about reductions in force and 
we got him to come over and I helieve he prepared the register. I 
would have to check it to be certain. 

Mr. MacInryre. He prepared this register for you on a loan to you 
from RFC; is that correct ? 

Mr. Murcuison. Gentlemen, I just can’t answer it. I think he 
came to the FTC as you suggest, but, whether he was still on a loan, 
or whether he was sworn in, I don’t know. 

Mr. MacInryre. Do you know the reason you brought him in from 
RFC, was it for this purpose ¢ i 

Mr. Murcuison. Yes. Our first problem was the reduction in 
force and we wanted his help on that problem. 

Mr. MacInryre. He had already secured some experience in re- 
ducing staffs in RFC as his part in its liquidation and you wanted him 
to liquidate the Trade Commission in this respect ? 

Mr. Murcnison. He had handled previously about the biggest re- 
duction in force in the Government, I think. 

Mr. MactInryre. Since it was prior to the date of your letter to Mr. 
Macy 

Mr. Mourcuison. I believe it was, by the way. 

Mr. MacIntyre. Will you state how long prior to that date, that is 
August 24, Mr. Delaney was a member of the staff of FTC? 

Mr. Mcrcuison. You will have to ask him. I don’t recall. 

Mr. MacInrryre. No recollection ? 

Mr. Murcnison. It is 2144 years ago. I can’t remember whether 
it was 5 or 10 days or 20 days or what it was. I will accept his word 
for it. 

Mr. MacIntyre. Did he for a number of days after he assumed that 
position maintain his office with or near you instead of taking his office 
in or near the office of the Director of Personnel ? 

Mr. Murcuison. He wasn’t in my office. Fitzhugh Green occupied 


the office next to me. 
® 
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Mr. Evins. Mr. Murchison, can it be summarized and sufficient for 
the record to state that while you were appointed by the Chairman and 
while Mr. Ackerman was appointed by the Chairman and Mr. Bab- 
cock and Mr. Sheehy and Mr. Delaney and Mr. Parrish and Mr. Kint- 
ner—that all of these men were appointed by the Chairman, subject 
to Reorganization plan No. 8? 

Mr. Murcuison. Yes, sir. 

Mr. MacIntyre. And that after your appointment, then this group 
of men appointed met together at various times and in various meet- 
ings and discussed the proposition of a reduction in force and that your 
action was largely responsible for the reduction in force that took place 
at the Commission ? 

In summary can that be stated that way ? 

Mr. Murcuison. That is a very excellent summary. It included Mr. 
Sheehy and other Bureau Directors whom we did not appoint and the 
reduction of force was as a result of a cut in appropriations. 

Mr. MacIntyre. A cut in appropriation and the reorganization and 
following the naming of this group of men which we have named, 
then this group met and discussed the reduction which was either 
made necessary by the appropriation cut or by-the then policy direction 
of the Commission, and that this reduction took place and it was.not in 
fact action taken by the full Commission or the—— 

Mr. Murcuison. That is right. 

Mr. MacIntyre. The Commission did not take this action to fire 
and remove and displace and cause this disruption in the Commission, 
but it was the appointed personnel of the Chairman ? 

Mr. Murcuison. Yes, sir. They did vote, as Mr. Spingarn testi- 
fied, to proportionalize the cut between bureaus. That was a Com- 
mission action. I will be happy to furnish the minutes of Commission 
meeting. They voted that it should be proportionalized throughout 
the Commission. 

Mr. MacIntyre. I believe you should furnish the committee that 
Commission action and we will have the Personnel Director to identify 
the retention register, and we have received a list into the record of 
those who were demoted that will prove the case at least to the suffi- 
ciency of the Chairman of the action taken in this regard. 

I will only ask him 1 or 2 questions now and he can make himself 
available for the others. 

One of the excepted members who would otherwise have been reached 
in this reduction of force was Miss Betty Bock; is that correct? 

' Mr. Mourcuison. I think she was on loan to another agency. 

Mr. MacIntyre. She was excepted because of that loan. 

Mr. Murcuison. I believe you are right. She was working in the 
Department of Justice on loan to the Attorney General’s National 
Committee To Study the Antitrust Laws. 

Mr. MacInryre. She was on loan to Mr. Bicks and Mr. Oppenheim ? 

Mr. Murcuison. That is correct, but not to Mr. Bicks. 

Mr. MacInryre. He was the executive secretary of that committee— 
sort of a manager, and Mr. Oppenheim was the comanager. 

Mr. Murcuison. Mr. Oppenheim would be more accurate. 

Mr. MacInryre. And she remained there on that loan until this 
reduction-in-force program had been completed; is that correct? 
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Mr. Murcuison. She remained a lot longer than that. 
Mr. MacInryre. Until after that was over, she was over there? 

Mr. Morcuison. That was not the reason. She remained until the 
report was completed. In other words she came and went a number 
of times. 

Mr. MacInryre. She was quite important to them in the writing of 
the report. 

Mr. Murcuison. She isa very able economist. 

Mr. MacInryre. And was so represented to the Civil Service Com- 
mission in this reduction-of-force program. 

Mr. Morcuison. I don’t know whether it affected anybody else’s 
rights or not. If it did, you arecorrect. But she is not an appointment 
of ours. 

Mr. Evins. Mr. Murchison, you gentlemen in taking this action 
exercised your best judgment as to personnel and efficiency and also the 
political situation too was involved no doubt in making tliese decisions. 

Mr. Murcuison. No politics were involved in the reduction of force. 
That is governed by rules of the Civil Service Commission and statute. 
We did not have any political choice. There was no political choice in 
who got caught. It is under the civil-service regulations and the reten- 
tion register. That is what governs—veterans’ preference and com- 
petitive service. 

Mr. Evins. Thank you, Mr. Murchison for your testimony. 

Is Mr. Delaney here? , 

Mr. MacIntyre. Mr. Delaney? 

Mr. Evins. Do you swear the testimony you are about to give this 
committee will be the truth, the whole truth, and nothing but the 
truth, so help you God? 

Mr. Detaney. I do. 
Mr. MacInryre. Mr. Delaney, what is your position at the Federal 
l'rade Commission ? 


TESTIMONY OF JOHN A. DELANEY, DIRECTOR OF PERSONNEL, 
FEDERAL TRADE COMMISSION 


Mr. Devaney. Director of Personnel. 
Mr. MacIntyre. What was the date you assumed that position ? 
Mr. Detanery. August 26, 1953. 

Mr. MacIntyre. Were you Rae the FTC prior to that date ? 


ne re I was on reimbursable loan from RFC from August 
, 1953. 


Mr. MacInryre. Until August 26, sir? 

Mr. Devaney. Yes. 

Mr. MacIntyre. Then on August 26, you became what ? 

Mr. Detaney. Director of Personnel. 

Mr. MacIntyre. With offices where? In the office of the Personnel 
Director ? 


4 Mr. Detanry. The office of the Personnel Director on the second 
oor. 


Mr. MacIntyre. Where did you work when you were in the FTC 
prior to that ? 


Mr. Devaney. In the office of the Director of Personnel on the sec- 
ond floor. 
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Mr. MacInvryre. Prior to that? 

Mr. Devaney. The day I came in, yes. 

Mr. MacInryre. I show you a volume that is entitled, “Retention 
Register 8-31-53 All employees of the Federal Trade Commission 
other than those of field offices.” 

Do you recognize the whole thing? , 

Mr. Devaney. I can’t go thr ough the whole thing. This is supposed 
to be a photostat of the retention register of that date. 

Mr. MacIntyre. Do you identify that? 

Mr. Detaney. Yes. 

Mr. Evins. You will identify that for the record as the retention 
register for the Commission as submitted to this committee in re- 
sponse to an inquiry ¢ 

Mr. Detanery. That is correct, except as to any omissions that were 
made during photostating. I wasn’t there. 

Mr. MacInryre. That is a safe qualification. It may be appropri- 
ately received and marked as an exhibit. 

(The document referred to was retained by the committee as an 
exhibit.) 

Mr. MacInryre. Would you say in this retention register there 
are no more than 14 competitive attorney levels involved ? 

Mr. Detaney. I would say there are somewhere around a hundred 
orso. I can give you an exact count if I took time. 

Mr. MacIntyre. But your estimate is it is ground a hundred ? 

Mr. Detaney. Practically more than a hundred. 

Mr. MacInryre. This letter to the Civil Service Commission that 
Mr. Murchison wrote specifies 14 for attorneys, is that correct ? 

Mr. Detaney. I would have to go into the technicalities of evaluat- 
ing a competitive level in order to give a complete answer. There we 
ask for the establishment of 14 different kinds of work, if that is the 
number that is in there. A competitive level is determined not only 
by the kind of work but by the grade of work. Therefore each grade 
level becomes a separate competitive level. In addition to that the 
civil service regulations provide that people in the excepted service 
and people in the competitive service must be separated so they can’t 
be in the same competitive level which would generally require another 
subdivision. Those 14 are subdivided by grades and subdivided by 
kinds of service. When you come out with all of the groups and sub- 
divisions then you have your competitive levels. 

Mr. MacInryre. I ask you to read the first sentence on the second 
page of Mr. Murchison’s letter. 

Mr. DELANEY (reading) : : 

It is essential to understand that each level concerns mutually exclusive activity 
of a specialized nature— 
that’s right. That is what it concerns. 

Mr. MacInryre. And exclusive specialization was not applying 
in 1954 when the reorganization took place and since; has it? 

Mr. Detanry. I don’t understand your question, sir. 

Mr. MacIntyre. Since the reorganization, some of those attorneys 
that were in antideceptive practices have been on your advice permitted 
under their classification to try antimonopoly work; is that correct ? 

Mr. Denanry. I would say that they certainly could. 
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Mr. MacIntyre. How does that stack up with this sentence in this 
letter here ? 

Mr. Devaney. It is very consistent with it. You can’t run a reduc- 
tion in force the same way you employ people. The civil service regu- 
lations and the retention registers issued pursuant to the Veterans’ 
Preference Act provide that the breakdown is on the kind of work. 
You fire on the kind of work. It doesn’t matter what a person has been 
doing. It would depend upon his rights to a position in accordance 
with the regulations. Therefore with the breakdown on the kind of 
work, if someone could have done every job in the Commission at some 
time or another, and if his particular kind of work at the time of 
running the reduction in force was hit, he might still have no rights to 
another job for this simple reason: If you hire someone let us say en- 
tirely on antideceptive investigations, you hired him for that orig- 
inally. He had gone there up through the ranks of the Commission, 
say, to Grade 14 or 15, There wasa reduction in force. If that did not 
prevail they would have the possibility of bumping into someone who 
had been doing antimonopoly work. 

If you tried to run a reduction of force in any major agency based 
entirely upon qualifications of individuals, you would have such a mul- 
titude of actions that it would be impossible to run one. You would be 
finding people bumping each other back and forth down to messengers. 
So the Civil Service Commission rightly established certain registers 
with the position as the basis of running a reduction in force. 

This reduction in force was carried out a hundred percent in accord- 
ance with Civil Service Commission regulations. 

Mr. MacIntyre. It was carried out in accordance with this sentence 
wasn’t it ? 

Mr. Deanery. Yes, it was. 

Mr. MacInryre. Let me read it again for you, Mr. Delaney, 


It is essential to understand that each level concerns mutually exclusive activity 
of a specialized nature. It is obvious for example that a lawyer engaged in 
insurance law as a specialty cannot be expected to go to trial in an antimonopoly 
case. Similarly a lawyer in investigative work cannot be utilized in the highly 
specialized area of rule-making and rule administration. 


That was the standard that was used in this reduction of force; is 
that correct ? 

Mr. Deanery. That is in accordance with the normal pattern of 
running a reduction in force based upon position. 

Mr. MacIntyre. That was used as a standard; wasn’t it? 

Mr. Deanery. That is correct. 

Mr. MacInryre. I believe that is all the questions. 

Mr. Evins. If it could not be said as testimony it could possibly be 
said as a matter of opinion and conclusion that once an agency de- 
cides to run a reduction in force they will find ways and means of 
doing it and no doubt with the approval of the Civil Service Commis- 
sion. I believe from an examination of the job sheet descriptions 
which we have had here you find you can also get approval on those 
matters if insistence is had and if you have a good personnel officer 
to do the jub. 

Mr. Detaney. I would like to make one statement. I ran reductions 
in force trom 1947, RFC started reducing in 1947, until I went to 
Federal Trade in 1953. I certainly did not run this any differently 
from any other reduction in force throughout that period. 








250 FEDERAL REGULATORY COMMISSIONS AND AGENCIES 


Mr. Evins. You must be a skilled man if you were personnel officer 
for RFC, because that was a great agency of Government which man 
of us fought against abolishing and opposed its abolition, but the RF 
was liquidated when Mr. Cravens became the Administrator. 

When they decide to liquidate an agency it can be done. I hope you 
are not in the position of liquidating the Federal Trade Commission. 

Mr. Detaney. I hope so, too. 

Mr. Evins. Mr. MacIntyre has been endeavoring to do a good job 
in behalf of career men and on behalf of the Federal Trade Commission 
to retain experienced personnel with the Commission and obviate 
these morale problems which are often thrown in the lap of Congress, 

Mr. Delaney, thank you. 

The committee will call you if it needs you further. 

The committee will meet in the morning at 10 o’clock and will pro- 
ceed until about 12 o’clock, only 2 hours’ time; there will not be an 
afternoon hearing tomorrow. 

The committee stands adjourned until 10 o’clock in this room, 

(Whereupon at 4 p. m. the committee adjourned, to reconyene at 
10 a. m., Thursday, July 21, 1955.) 





THE ORGANIZATION AND PROCEDURES OF THE 
FEDERAL REGULATORY COMMISSIONS AND AGEN- 
CIES AND THEIR EFFECT ON SMALL BUSINESS 


THURSDAY, JULY 21, 1955 


House or REPRESENTATIVES, 
Suscommitree No. 1 oN Reeutatory AGENCIES 
OF THE SELECT Commirrere To Conpuct A Stupy AND 
INVESTIGATION OF THE PropLEMS OF SMALL BusINEss, 
Washington, D. C. 

The subcommittee met, pursuant to recess, at 10:05 a. m., in room 
304, House Office Building, Hon. Joe L. Evins (chairman of the sub- 
committee) presiding. 

Present: Representatives Evins and McCulloch. 

Also present: Everette MacIntyre, staff director and general coun- 
sel; Wm. Summers Johnson, assistant staff director and chief econ- 
omist; Clarence D. Everett, staff member; and Victor P. Dalmas, 
assistant to minority members. 

Mr. Evins. The committee will come to order. One of the unfortu- 
nate things about a select committee or a special committee is that it 
does not have a permanent hearing room. It is regrettable we have 
had to shift from the other place but we are a little better situated 
here this morning. 

The first witness to be called this morning, I believe, is Mr. Delaney, 
the personnel officer. 

Will you come around, Mr. Delaney ? 

You may be seated, Mr. Delaney. I believe the general counsel has 
some more questions. 

You may proceed, Mr. MacIntyre. 


TESTIMONY OF JOHN A. DELANEY, DIRECTOR OF PERSONNEL, 
FEDERAL TRADE COMMISSION—Resumed 


Mr. MacIntyre. Mr. Delaney, when you were on the stand yester- 
day, I believe you were sworn as a witness, so we will proceed from 
there. 

Mr. Detanry. Yes, sir. 

Mr. Macintyre. Before questioning you, I want to show you a let- 
ter of August 28 that is from John W. Macy, Executive Director of the 
Civil Service Commission to Mr. David C. Murchison of the Federal 
Trade Commission, and ask you if you will identify that as the letter 
in reply to Mr. Murchison’s letter of August 24. 

Mr. Dexaney. I so identify it. 

Mr. MacInrvnre. I ask that that be received. 

Mr. Evins. That may be received for the record. 
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(The document referred to is as follows :) 


UNITED STATES CIVIL SERVICE COMMISSION, 
Washington, D. C., August 28, 1958. 
Mr. Davip C. MURCHISON, 
Legal. Adviser and Assistant to the Chairman, 
Federal Trade Commission, Washington, D.C. 


Dear Mr. MUrcuison: In your letter of August 24, 1953, you asked for ap- 
proval of your general plan of competitive levels to be used in the impending re- 
duction in force at the Federal Trade Commission. Mr. Jack Delaney of your 
office was kind enough to bring over the enclosed representative job descriptions 
to help us in our review of your request. 

First, a few words about our responsibilities in administering the reduction-in- 
force regulations that are issued in accordance with section 12 of the Veterans’ 
Preference Act of 1944. We believe that we must do everything within our re- 
sources to help agencies to run fair and efficient reductions in force. We also 
have the responsibility of adjudicating employee appeals when it is alleged that 
an agency has not followed the reduction-in-force regulations. Excessive nar- 
rowness of competitive level is a common ground of employee appeal. The ad- 
vance approval of specific competitive levels may put us in the position of being 
party to an action which we must later judge. 

It can be argued that Federal agencies are often placed in that awkward 
position. We feel that in the case of competitive levels we cannot, without un- 
justifiable expense, gather enough information about specific jobs to feel con- 
fident in a prejudgment of possible appeals. That is why section 20.4 (b) of 
the Civil Service regulations reads as follows: “Within the competitive area the 
agency will determine competitive levels of positions to be affected by a reduc- 
tion in force.” 

We cannot, therefore, give advance approval to the competitive levels which you 
outline in your letter. We would appreciate it if you consider the remainder of 
this letter as an advisory opinion. 

In general, the proposed competitive levels seem to be in accordance with the 
definition of competitive level to be found in section 20.2 (f) of the regulations 
and meet the criteria for establishment of competitive levels to be found in 
chapter R-3, pages 10 and 11 of the Federal Personnel Manual. We have several 
questions, however, on some of your attorney-adviser groupings : 

1. While attorney-advisers in the GS-970-6 group and the GS—970-8 group 
work on different phases of the Commission’s approach to the correction of anti- 
deceptive practices, we believe that the knowledge, skills, and abilities necessary 
to perform the jobs are sufficiently similar to make them interchangeable. 

2. We believe that attorney-advisers in the GS—970-1 group and the GS—970-2 
group are interchangeable, on the basis of the information contained in the repre- 
sentative job sheets. Both work on all types of FTC cases, and apply the same 
skills and knowledges in their work. 

3. We find it difficult to advise on the GS—970—-4 level. The job description 
marked as GS-970-4 is that of Assistant General Counsel in charge of Industry 
Cooperation. Your letter refers to attorneys who analyze pending legislation 
and trade practice rules. We do not find any description covering this latter 
work. 

If I can be of any further assistance to you at any time, please do not hesitate 
to call on me. 

Sincerely yours, 
JOHN W. Macy, Jr., 
Ezecutive Director. 


Mr. MacIntyre. I will also show you 2 more letters, one dated 
August 19, 1953, purporting to have been written by Oliver E. Me- 
Adams, Director of Personnel, Federal Trade Commission, to the 
United States Civil Service Commission, and another letter that pur- 
ports to be a reply to that letter from Donald R. Harvey, chief, Wash- 
ington recruiting branch, to Oliver E. McAdams dated August 27, 
1953, and I will ask if you identify those as letters which they purport 
to be? 

Mr. Detaney. I so identify them. 

Mr. MacInryre. I ask that they be received. 

Mr. Evins. They may be received. 
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(The documents referred to are as follows :) 


Avueust 19, 1953. 


UNITED STATES CIVIL SERVICE COMMISSION, 
Washington, D. C. 


GENTLEMEN: Due to budgetary curtailment it has become necessary for the 
Federal Trade Commission to conduct an agencywide reduction-in-force. Com- 
petitive areas as such have never been established here, and this presents a very 
important problem for your consideration. 

We have given serious consideration to the matter and believe that each of 
our field establishments, located in New York, Chicago, New Orleans, Seattle, San 
Francisco, and Washington, D. C., should be declared separate competitive areas. 
A primary reason for this recommendation is the inordinate cost involved in the 
movement of personnel and household items from one geographic area to another. 

Also, the Commission is organized into six bureaus with the functions of the 
various bureaus being to a considerable extent unrelated. The charts forwarded 
with this letter present a general comprehensive picture of the functions of these 
bureaus. The staffs of these bureaus are separately organized and clearly dis- 
tinguishable from other units of the Commission. Consideration of each of the 
Bureaus of Antimonopoly, Industrial Economics, Administration, Antideceptive 
Practices, Industry Cooperation, and the Office of the General Counsel as sep- 
arate competitive areas is requested. 

Your expeditious attention to this matter will be greatly appreciated as reduc- 
tions-in-force must be conducted in the near future. 

Very truly yours, 


OLIver E. McApams, 
Director of Personnel. 
P. 8.—The branch offices mentioned in paragraph 2 above are comprised of 
from 12 to 28 employees. It is also requested that branch offices located in Phila- 
delphia, Los Angeles, Dallas, St. Louis, and Boston in each of which a single 
employee is stationed, be authorized as separate competitive areas. 


UNITED STATES CIvIL SERVICE COMMISSION, 


Washington 25, D. C., August 27, 1953. 
Mr. OLIvER B. McADAMS, 


Director of Personnel, Federal Trade Commission, 
Washington 25, D.C. 

Dear Mr. McApamMs: We have considered your request of August 19, 1953, 
for the approval of a general plan of competitive areas for the Federal Trade 
Commission. In your letter of that date, you propose each of your Washington 
bureaus as a separate competitive area and each field establishment as a sep- 
arate competitive area. 

We cannot, from the information available to us in your letter and organiza- 
tional charts, approve each Washington bureau of the Commission as a separate 
competitive area. The functions of the bureaus seem to us sufficiently related 
and interdependent to make possible the interchange of personnel at most levels 
where the same kinds of personnel are to be found. This criterion for approv- 
ing competitive areas has been applied to other agencies having similar organi- 
zational structures. 

Your proposal to make each field establishment a separate competitive area 
is approved. The difference in jurisdiction of the field personnel makes proper 
their classification into separate competitive areas. May we suggest, however, 
that in the case of your five one-man offices you may find it advisable to admin- 
istratively incorporate them into the Washington competitive area. We under- 
stand that these employees were only recently assigned from Washington. It 
may be in the interest of good employee morale to give these personnel the same 
consideration in reduction in force that you recently gave them in assignment. 

While we are disapproving by this letter your proposal to make each of your 
Washington bureaus a separate competitive area, we realize that there may be 
information unavailable to us at present that might lead us to alter our decision. 
If you believe that there is such evidence, we would be happy to consider it. 
A conference between officials of your agency and our reduction-in-force advisers 


can be arranged by a telephone call to Mr. E. A. Dunton at extension 5201. 
Sincerely yours, 


Donatp R. Harvey, 
Chief, Washington Recruiting Branch. 
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Mr. MacIntyre. Refer back to that letter of August 19, if you will 
please, Mr. Delaney. Will you state for the record whether or not as a 
fact you composed that letter and asked Mr. McAdams to sign it? 

Mr. Devaney. I cannot state that as a fact. I don’t know whether 
I did or not. I might have. 

Mr. MacIntyre. Don’t you recall? ' 

Mr. Devaney. I don’t recall. We sat in the same office. I was on 
one side of a desk and he was on the other. I was on reimbursable de- 
tail from RFC. When we were setting up reduction-in-force pro- 
cedures, he was working on them and I was working on them. I may 
have composed a letter. He may have composed a letter. He was the 
personnel officer of the agency at that time. 

Mr. MacInrvyre. Isn’t it a fact that you composed that letter and 
asked him to sign it? 

Mr. De.aney. I don’t know whether I composed the letter and asked 
him to sign or we composed it together or how it was prepared but I 
will certainly say that it was in accordance with my ideas. The details 
of whether I composed it or not, I don’t know. 

Mr. MacIntyre. Didn’t you prior to the date of that letter, August 
19, 1953—either on or prior to that date—present yourself to Mr. 
McAdams and request him to swear you in as the Personnel Director 
of the Federal Trade Commission ? 

Mr. Dexaney. I did. 

Mr. MacIntyre. And did he act in accordance with your request to 
undertake to do that? ;, 

Mr. Detanry. As I remember, he did. : 

Mr. MacIntyre. So although you were not on the FTC staff, but 
merely on a loan basis from RFC, you did ask him to swear you in 
as the Director of Personnel at the FTC, prior to August 19, 1953; 
is that correct? 

Mr. Detaney. Let me try to recollect a little on this matter. 

When I first came to the FTC, it was with the proposal that I be 
Director of Personnel that day that I came. 

Mr. MacIntyre. Who proposed it? 

Mr. Devaney, The officials of the agency. 

Mr. MacIntyre. Which one proposed it to you? 

Mr. Devaney. Specifically, Mr. Murchison. 

Mr. MacIntyre. Mr. Murchison proposed that you be Personnel 
Director ? 

Mr. Detanry. That is correct. The day I arrived the papers were 
drawn. We went through a procedure. We got to a certain point. I 
saw it was an impossibility. I had prepared all the documents neces- 
sary to be the Personnel Director of the FTC. All the documents 
were prepared. As to the final culmination of such an action, it was 
an impossibility. 

They had a Personnel Director. There was no position for me to go 
into. So I stopped the action at that point. Actually taking an office, 
an oath of office and being sworn in, I did not. All the papers were 
ready for that process. Everything was set to go. There was no posi- 
tion. It was occupied. 

Mr. MacIntyre. But Mr. Murchison did not inform you of that fact, 
did he? 

Mr. Detaney. I had a general knowledge of the situation. But the 
paperwork necessary to carry out the actual placing me on the payroll 
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had not been completed. I don’t know whether Mr. Murchison gave 
Mr. McAdams instructions to get the necessary paperwork done and 
he had not carried out those instructions or what was the reason for 
the paperwork not being ready for me to go on the payroll. I stopped 
the action myself. I said there was no position. I did not go in as 
Director of Personnel. 

Mr. MacIntyre. What position do you occupy with FTC? 

Mr. Detaney. I am Personnel Director. 

Mr. MacIntyre. What grade? 

Mr. Devaney. Grade 14. 

Mr. MacIntyre. How long have you held that? 

Mr. Detaney. Since August 26, 1953. 

Mr. MacInryre. In other words 5 days after the date of this letter? 

Mr. Devaney. Seven days. 

Mr. MacIntyre. What was Mr. McAdams’ grade as Personnel Di- 
rector just prior to the 26th ? 

Mr. Detanry. He was a grade 13. 

Mr. MacIntyre. What was that after August 26? 

Mr. Devaney. He was a grade 13. 

Mr. MacIntyre. He remained 13 until the date of his separation 
from the Federal Trade Commission. 

Mr. Devaney. Until the date of his resignation from the Commis- 
sion. 

Mr. MacIntyre. Was there any other comparable position in the 
Personnel Office to the grade 13 prior to your taking over as grade 14 
as Assistant Director of Personnel ? 

Mr. Detaney. There was at one time 

Mr. MacIntyre. I am talking about the time you came in there. 

Mr. Detaney. There was such a position on the records as a vacancy, 
there was an assistant at grade 12 vacancy. 

Mr. MacIntyre. But no grade 13 as an assistant ? 

Mr. Deanery. There was not a grade 13 as an assistant. 

Mr. MacIntyre. When you came in you came in as Director, made 
Mr. McAdams a grade 13 Assistant Director, and you had a 14? 

Mr. Detaney. That is not exact. I would like to clarify the exact 
situation. Mr. McAdams was Director of Personnel in the Bureau of 
Administration. At the time I came in, there was a minor reorgan- 
ization at the FTC, that was in the mill. By the time that I was ap- 
pointed as a Director of Personnel that reorganization had been cul- 
minated. The Office of Personnel was removed from the Bureau of 
Administration. 

Mr. MacIntyre. When? 

Mr. Detaney. I don’t have the date of the order, but it was prior 
to the date of my appointment. It was sometime in the month of 
August. It was removed from the Bureau of Administration and 
placed in a much higher organizational level. 

I reported to the Executive Director who reported to the Chair- 
man. The Executive Director had responsibilities of a major substan- 
tive nature in the operations of the agency. He was in charge of the 
bureaus. The Director of Personnel position that I held at that time 
reported to the individual who had the major substantive responsibili- 
ties and not to an administrative man. 

Mr. MacIntyre. Who was that? 
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Mr. Deraney. At that time that was Mr. Robert Parrish. There- 
fore the position was not the same position. There was a lot more 
emphasis placed on the personnel programs of the agency. The posi- 
tions were allocated as Director of Personnel a grade 14 with the re- 
sponsibility of advising the Chairman and other members of the Com- 
mission on personnel matters, for formulating personne] policies of 
the agency and recommending and then after their approval by the 
Chairman for the going ahead and implementing them and carrying 
them into effect. The position was an entirely different position and 
it is more important in the FTC at the time I was appointed as com- 
pared to the position when Mr. McAdams held it. 

Now 

Mr. MacInrvyre. Just one moment. I want to ask you a question. 

Mr. Detaney. Yes? 

Mr. MacIntyre. You have seen Mr. Murchison’s job description 
sheet put into the record here. Will you give us the approximate date 
you sent that to the Civil Service Commission for that grade 16; wasn’t 
it January 1955? 

Mr. Detaney. I can’t give you the exact date. 

Mr. MacIntyre. Give me the month. Was it January? 

Mr. Detaney. I don’t recollect. 

Mr. MacIntyre. About when? 

Mr. DeLanry. Congress passed an act increasing the number of su- 
pergrades in the Federal Government. The Civil Service Commission 
circularized the agencies and requested submissions of positions that 
the agencies felt should be approved in supergrade positions. I think 
the act was passed in the latter part of 1954. At that time the position 
descriptions from our agency to go to the Civil Service Commission 
were prepared and submitted. 

I can furnish for the record the exact date of that; yes. 

Mr. MacIntyre. It was the latter part of 1954 or early 1955 ? 

Mr. Detanery. I would assume it was. I will be glad to furnish the 
information for the record. 

Mr. MacIntyre. In accordance with Civil Service regulations, it 
was required of you that you sign that job description sheet before 
that went to Civil Service? 

Mr. Detaney. As Personnel Director of the agency I can sign it, 
Mr. Akerman can sign it. The Chairman can sign it. I don’t know 
who signed that one. I think I did. 

Mr. MacInryre. In addition to your signature it was also required 
that the employee examine and sign it. 

Mr. Detanry. Well—— 

Mr. MacIntyre. Is that right? Isn’t that in accordance with Civil 
Service Commission regulations ? 

Mr. Detaney. No; it is not in accordance with regulations. 

Mr. MacIntyre. In accordance with policy ? 

Mr. Detaney. No; not in accordance with policy. 

Mr. MacIntyre. In accordance with practice? 

Mr. Detanery. Not in accordance with practice. 

Mr. MacIntyre. Haven’t you required when you sent them to the 
Bureau of Litigation that they be signed by the employees? 

Mr. Detaney. In the classification process it depends exactly on how 
it is carried out. We have had up to date no established procedures in 
the Federal Trade Commission as to whether employees should sign po- 
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sition descriptions, whether they should prepare them, whether the 
—— office should prepare them. It depends upon the situation. 
n dealing with the bureaus and divisions of the Commission, that has 
been my practice to request that the employees prepare their own posi- 
tion descriptions and to sign them as a certified position description. 
In dealing with the top officials of the Commission, I have undertaken 
it ina different manner. 
I have discussed with them what should go into their position de- 
ie and from that I have prepared the position descriptions. 

Mr. MacInryre. Isn’t it a fact, Mr. Delaney, that in accordance with 
the provisions of section 5 of the directive of the Chairman of the 
Federal Trade Commission, dated February 28, 1951, which was issued 
to the staff to implement the Performance Rating Act of 1950, that 
there is a requirement that each member of the Federal Trade Com- 
mission staff be advised in writing what his duties are, what his func- 
tions are, and what his assignment is? 

Mr. Detanry. I can’t state that that is a part of section 5. Of course 
that regulation 

Mr. MacInryre. Is it in the directive at all ? 

Mr. Detaney. I don’t know. I knew it is a policy of the Federal 
Trade Commission that we give every employee a copy of his position 
description when it is approved so that he will have available a copy 
of his description and will be able to read it. I know for a fact that 
many of the people I talked to when I came in did not know what they 
were doing, so I feel sure it had not been carried out in the past. 

I assure you that we do it today and I have given Mr. Murchison 
a copy of his position description. If he had not read it, that is not 
my responsibility. 

Mr. MacIntyre. What is his responsibility in that respect under 
that directive of February 28, 1951? 

Mr. Detanry. I am afraid I can’t answer that. The directive is to 
inform them. 

Mr. MacIntyre. Let me ask you this. Will you please submit for 
the record of this committee the copy of that directive, since you do 
not remember it, although you are the Personnel Director of the Fed- 
eral Trade Commission, submit a copy of that directive and any modi- 
fications of it that have been issued by the Chairman of the Federal 
Trade Commission since. 

Mr. Devaney. I will be glad to do so. 

(The document referred to is as follows :) 





FEDERAL TRADE COMMISSION, 
Washington, February 28, 1951. 


Strarr NorTIce 


To: All Employees. 
Subject: Performance Rating Plan. 


Sec. Sec. 

1. Purpose. 10. Performance Rating Forms. 
2. Coverage. 11. Notification to Employee. 
3. Effective Date. 12. Effect of Ratings. 

4. Authority. 13. Review of Ratings. 

5. Performance Requirements. 14. Appeals. 

6. Ratings. 15. Board of Review. 

7. Official Rating. 16. Interim Ratings. 

8. Responsibility for Ratings. 17. Responsibility for Plan. 

9. Discussion With Employee. 






258 FEDERAL REGULATORY COMMISSIONS AND AGENCIES 


SECTION 1. PURPOSE 


.01 The purpose of the plan is to give effect to the Performance Rating 
Act of 1950 (Public Law 873, 8lst Cong.) hereinafter referred to as “the act,” 
which provides in part as follows: 

“Sec. 3. For the purpose of recognizing the merits of officers and employees, 
and their contributions to efficiency and economy in the Federal service, each 
department shall establish and use one or more performancc-rating plans for 
evaluating the work performance of such officers and employees.” 

* = * * o ca 2 


“Sec. 5. Performance rating plans required by this act shall be as simple 
as possible, and each such plan shall provide— 


“(1) that proper performance requirements be made known to all officers 
and employees; 

“(2) that performance be fairly appraised in relation to such require- 
ments ; 

“(3) for use of appraisals to improve the effectiveness of employee per- 
formance ; 

“(4) for strengthening supervisor-employee relationships; and 

“(5) that each officer and employee be kept currently advised of his 
performance and promptly notified of his performance rating.” 


SEC. 2. COVERAGE 


.01 The plan covers all officers and employees of the Federal Trade Com- 
mission, except the Commissioners, and persons occupying hearing examiner 
positions established as such pursuant to the Administrative Procedure Act. 


SEC. 3. EFFECTIVE DATE 


.01 The plan became effective as of February 28, 1951. The uniform efficiency 
rating system heretofore approved by the Civil Service Commission is abolished 
by operation of the act. 


SEC. 4. AUTHORITY 


.01. The plan is promulgated pursuant to the act and approval of the plan 
by the Civil Service Commission as required under the act. 


SEC. 5. PERFORMANCE REQUIREMENTS 


.01 Every employee will be given a written statement of the performance re- 
quirements of his job. Such requirements will be made known to employees 
as rapidly as possible and the phuse of the plan must be accomplished within 
1 year from December 29, 1950. 

.02 All positions in the Federal Trade Commission (except those not covered 
by the plan) will be classified according to categories determined to be ap- 
propriate for the application of standard performance requirements. The classi- 
fication of positions and performance requirements applicable thereto will be 
developed by directors of bureaus and chiefs of divisions with the assistance 
of, and subject to review by, Director of Personnel. Performance requirements 
for positions of directors of bureaus will be determined by the Chairman. It will 
be the responsibility of bureau directors, or the Chairman, to insure that any 
changes in performance requirements are promptly made known to the em- 
ployee concerned. 

.03 In general, performance requirements will identify the primary job 
functions for the position which must be consistent with the official job descrip- 
tion, and with respect to each such function, a general “standard” of performance 
will be indicated. 

.04 Appraisals of performance shall be based on performance requirements 
of the duties performed by the employee, and performance requirements 
used in the appraisal process shall be those in effect at the time the performance 
was rendered. All ratings will be based on performance requirements in effect 
and made known to the employee at least 90 days prior to their use in ratings. 
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SEC, 6. RATINGS 


.01 There will be three levels of performance ratings, as follows: 
Satisfactory 
Unsatisfactory 
Outstanding 

.02 These levels of rating have been determined in accordance with instruc- 
tions of the Civil Service Commission and the Act. The latter refers to these 
levels as representing: 

“(1) Satisfactory performance, corresponding to an efficiency rating of ‘good’ 
under the Veterans’ Preference Act of 1944, as amended, and under laws super- 
seded by this act; 

“(2) Unsatisfactory performance, which shall serve as a basis for removal 
from the position in which such unsatisfactory performance was rendered; and 

(3) Outstanding performance, which shall be accorded only when all aspects 
of performance not only exceed normal requirements but are outstanding and 
deserve special commendation.” 

.03 An unsatisfactory rating may not be given without 90 days’ warning to the 
employee, in writing, stating deficiency in performance of each job element, that 
he has a 90-day period in which to improve, that unless he brings his perform- 
ance up to a satisfactory level he will receive a rating of unsatisfactory, and 
the help he will be given to improve his performance. The warning notice shall 
be prepared in duplicate, 1 copy to the employee and 1 copy to the Personnel 
Division. Each employee so warned shall be given an opportunity after the 
warning to demonstrate satisfactory performance. Performance may not be 
rated as unsatisfactory with regard to any work requirement that was not 
known by the employee or which the employee has not been given a fair oppor- 
tunity to meet. Every unsatisfactory rating must be supported by a statement, 
in writing, specifying wherein performance is unsatisfactory, referring to the 
prior warning, and detailing the efforts made after the warning to help the em- 
ployee bring his performance to a satisfactory level. 

.04 Every outstanding rating must be supported by a statement, in writing, 
setting forth in detail the performance in every aspect, and the reasons for con- 
sidering each worthy of special commendation. Such a rating would be appro- 
priate only when all aspects of performance not only exceed normal require- 
ments but are outstanding and deserve special commendation. 


SEC, 7. OFFICIAL RATINGS 


.01 There are two types of official ratings, entrance and regular. 

.02 Entrance ratings of satisfactory are assigned upon appointment and upon 
change of position through promotion, demotion or reassignment. 

.03 When the plan is in full operation, and except as hereinafter provided, a 
performance rating will be accomplished for each employee during the 30 days 
preceding the date he would be eligible for a periodic pay increase, and such 
rating will cover the period that has elapsed since his previous rating. Excep- 
tions to the foregoing rule are as follows: 

(a) An employee must have served at least 90 days in the position occu- 
pied at the time of the rating. 

(b) Each employee will be due a rating at the expiration of 6 months fol- 
lowing the assignment of an entrance rating. 

(c) An employee who is at the maximum of his grade will be due a rat- 
ing 12 months following his last previous rating, if in grade GS-10 or below, 
and 18 months following his last previous rating if in grade GS-11 or above. 

.04 If an employee is due a rating but because of extended leave has not ac- 
tively served in his position during all or a substantial part of the 90 days pre- 
ceding the date the rating is due, the rating may be postponed, if such action is 
administratively determined to be desirable, to a date not exceeding 90 days fol- 
lowing the employee’s return to active duty. However, a rating must be based 
on personal observation by the rating official of an employee’s performance for a 
period of at least 30 days. Ratings may be postponed for the necessary 90-day 
period to permit observance of an employee’s performance for the required mini- 
mum period. 


SEC, 8. RESPONSIBILITY FOR RATINGS 


.01 The rating official is the employee’s immediate supervisor. It is his re- 
sponsibility to advise employees of the performance requirements of their duties, 
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to appraise performance fairly in relation to those requirements, to use the ap- 
praisals to improve the effectiveness of employee performance, and to strengthen 
his relations with the employee, and to keep employees currently advised of their 
performance. 

.02 The reviewing official is the supervisor next in line of authority above the 
rating official, and it is his responsibility to see that the rating official carries 
out the responsibilities stated in .01 above as well as to review all ratings and to 
approve ratings of satisfactory and unsatisfactory. 

.03 All outstanding ratings will be referred by the reviewing official to the 
superior accomplishment awards committee for review and approval. It is the 
responsibility of this committee to insure that each outstanding rating is a true 
factual report, that all aspects of performance not only exceed normal require- 
ments but are outstanding and deserve special commendation, as required by law. 


SEC. 9. DISCUSSION WITH EMPLOYEE 


.01 Under the requirements of the act, performance ratings are to be used 
to improve the effectiveness of employee performance and to strengthen super- 
visor-employee relations. Therefore, his performance rating will be discussed 
with each employee by the rating official prior to its completion and submission 
to the approving official. 


SEC, 10. PERFORMANCE RATING FORM 


.01 Federal Trade Commission Form No. 4-300 Notice of Periodic Perform- 
ance Rating, a copy of which is attached, will be used to rate performance of 
employees. The employee’s name and other appropriate information will be 
filled in by the Personnel Section, and forms which are to be completed in dupli- 
eate will be forwarded to the bureau or office concerned at the appropriate time. 

.02 The rating official will fill in the employee’s performance rating in the 
space provided and attach the required written justification for ratings of un- 
satisfactory and outstanding. 


SEC. 11. NOTIFICATION TO EMPLOYEES 


.01 Employees will receive, within 30 days after the date a rating is due, the 
duplicate copy of the Notice of Periodic Performance Rating as completed by 
the rating official, reviewing official, and the superior accomplishment awards 
committee (the original will be filed in the employee’s personnel folder). In 
the case of outstanding or unsatisfactory ratings, the employee will receive, in 
addition, a copy of the memorandum of justification. 

.02 Upon request to the supervisors, an employee may be advised of the 
performance rating of any other employee in the same occupational area. 


SEC, 12, EFFECT OF RATINGS 


01 The act requires current performance ratings of satisfactory or better 
for periodic and longevity pay increases. 

.02 Under the act, an unsatisfactory rating shall be a basis for removal from 
the position. In the event of such a rating, an employee may be dismissed, re- 
assigned, or demoted to a position, if any, for which he is qualified and in which 
satisfactory performance could be expected. 

.03 In connection with reductions in force, a performance rating of satisfactory 
would add 1 point to the employee’s retention credits, and for a rating of out- 
standing, 5 points would be added to an employee’s retention credits. However, 
these credits may not be given until all employees in the same competitive level 
have been rated under the plan. 


SEC. 13. REVIEW OF RATINGS 


.01 Pursuant to the act, any employee is entitled, upon his request, to an 
impartial review of his performance rating. 

.02 Accordingly there is hereby established a performance rating review 
committee, consisting of the Executive Director, the Director of Personnel, and 
a director of a bureau other than the one in which the rating was given. 

.08 Upon the request of an employee made within 30 days after notification 
of his rating, such rating will be reviewed by the aforesaid committee. 





FEDERAL REGULATORY COMMISSIONS AND AGENCIES 261 


SEC. 14. APPEALS 


01 An employee who receives an unsatisfactory rating which has first been 
referred to, and sustained by the review committee, may submit a written appeal 
to the Chairman of the Board of Review (to which reference is hereinafter made), 
and shall be entitled, as a matter of right, to a hearing before such Board. Such 
appeal must be made within 30 days of notification to the employee as to action 
taken by the Review Committee. 

02. An employee who received a satisfactory rating and who has not requested 
and obtained a review of such rating by the review committee may likewise 
submit a written appeal to the Chairman of the Board of Review, and shall be 
entitled, as a matter of right, to a hearing before that Board. Such appeal 
must be made within 30 days of notification to the employee of his rating. 


SEC. 15. BOARD OF REVIEW 


01 As required by the act, there is established a Board of Review, composed 
of three members, with alternates, as follows: 

(a) Agency member.—One member and an alternate, designated by the Execu- 
tive Director of the Federal Trade Commission. 

(b) Employee member.—One member and an alternate, designated by the 
employees of the Federal Trade Commission in the manner prescribed by the 
Civil Service Commission. 

(c) Chairman.—One member who serves as Chairman, together with an alter- 
nate, designated by the Civil Service Commission. 


.02 The existing Board of Review, already constituted in the manner outlined 
above, will continue to serve until superseded. 


SEC. 16. INTERIM RATINGS 


.01 From December 29, 1950, and until he receives a performance rating un- 
der the plan, each employee with an efficiency rating of good or better, of record 
as of that date, will be deemed to have a satisfactory performance rating. Any 
employee with an efficiency rating of less than good of record as of December 
29, 1950, will not be eligible for a periodic pay increase unless and until he re- 
ceives a satisfactory performance rating. 


SEC. 17. RESPONSIBILITY FOR THE PLAN 


.01 The Chairman of the Federal Trade Commission has final responsibility 
for operation of the plan. The Director of Personnel is charged with the re- 
sponsibility for supervising the operations of the plan, for giving staff assistance, 
and for recommending improvement. 

Respectfully submitted, 

Outver BH. McApams, Director of Personnel. 

Approved: 

D. C. Dantet, Executive Director. 

Approved : 

Jas. M. Mean, Chairman. 


CrviL SERVICE COMMISSION, 
Washington, D. C., March 2, 1951. 
Mr. Ottver E. McApDAms, 


Director of Personnel, 
Federal Trade Commission, Washington, D. C. 


Dear Mr. McApamMs: Reference is made to your letter of February 28, 1951, 
submitting for approval a performance rating plan for all officers and employees 
of the Federal Trade Commission, except the Commissioners and persons occupy- 
ing hearing examiner positions established as such pursuant to the Administra- 
tive Procedure Act. 

In accordance with conversations which you have had with a member of our 
staff, the plan as submitted has been revised as indicated in the enclosed copy. 

The performance rating plan as revised is approved as of February 28, 1950, 
as conforming to the provisions of the Performance Rating Act of 1950 (Public 
Law 873, 8ist Cong.). 
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One hundred copies of the approved plan are requested for the Commission's 
use. 


Sincerely yours, 
JOSEPH L. SPILLMAN, 
Acting Chief, Personnel Classification Division. 

Mr. MacIntyre. Please submit copy of any directive that has been 
issued prior to today modifying it. : 

Mr. Devaney. I have read that circular. I cannot tell you what 
is exactly in it today. 

Mr. MacIntyre. Also submit for the record a direct statement of 
what notices you as Personnel Director have caused to be submitted 
to the members of the staff through the bureau directors carrying out 
that requirement of the Commission to inform each of the members 
of the staff what their duties and functions are and give us a sample 
of such written notice as went to each member of the staff in that 
respect. 

Mr. Detanery. I don’t know that we have a written notice in that 
respect. I said that has been a practice. 

Mr. MacIntyre. State whether you have or not and give it if you 
1ave it. 

I would like to ask, Mr. Delaney, of the persons employed after the 
RIF notices of September and October 1953, which of them were en- 
titled to veterans’ preference and where and for what service, can 
you tell us? 

Mr. Detanry. I cannot. I can supply the information for the 
record. 

Mr. MacIntyre. Was a list or register of persons eliminated by 
that RIF kept? 

Mr. Detaney. Yes. 

Mr. MacIntyre. Was it consulted in connection with later appoint- 
ments made at the Commission ? 

Mr. Detaney. It was reviewed in connection with later appoint- 
ments. 

Mr. MacIntyre. Were any on such list or register reeemployed at 
the Commission ? 

Mr. Detaney. They were not. 

Mr. MacIntyre. Why not? 

Mr. Detaney. For many reasons. Some of them had received jobs 
in other agencies. 

Mr. MacIntyre. What about those who applied for reemployment; 
why weren’t they ? 

Mr. Deanery. I can assure the counsel that in accordance with the 
regulations which require reemployment within a year that any posi- 
tion that was filled was not of such a nature that it would require us in 
the agency to fill it with a person who had been reduced in force. 

Mr. MacIntyre. That is your opinion. 

Mr. Devaney. We complied with the regulations. 

Mr. MacIntyre. What has happened to the register used before 
Chairman Howrey’s advent at the FTC and upon which applicants for 
positions were listed and graded by a committee established by the 
FTC for that purpose ? 

Mr. Deanery. The register is still there. We are maintaining it. 
Weare still making appointments. 

Mr. MacIntyre. Have you appointed anybody from that register? 

Mr. Deanery. We certainly have. 
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Mr. MacInryre. How has it been maintained? Have you had ex- 


aminations through a staff or board ? 


Mr. Devaney. We have. 

Mr. MacIntyre. Who are the members of that board ? 

Mr. Devaney. Iam. Mr. Kintner, the General Counsel, Mr. Alex- 
ander Akerman, the Executive director, Mr. Robert Parrish, the 
Secretary. 

Mr. MacInryre. Those four people constitute a board for deter- 
mining who is going to be employed at the FTC ? 

Mr. Devaney. That is correct. 

Mr. MacIntyre. By what method is it determined whether an ap- 
plicant gets his veteran’s preference as against one who does not have it. * 

Mr, Devaney. They are given their veteran’s preference. They are 
given 5 points if they are a normal veteran, 10 points on the rating if 
they are a disabled veteran. 

Mr. MacIntyre. Explain how the initial grade is undertaken to 
determine whether the initial rating is equal to or exceeds that of 
another man ? . 

Mr. Devaney. We have a rating standard. 

Mr. MacIntyre. Will you present that for the committee’s record ? 

Mr. Detanery. That rating standard that we use ? 

Mr. MacIntyre. Yes. 

Mr. Detaney. I will. 

Mr. MacIntyre. The one you used today ? 

Mr. Devaney. That is right. 


Mr. MacIntyre. And the name of each man you have examined 
under that. 


(The documents referred to were subsequently supplied and placed 
in the subcommittee files. ) 

Mr. McCutiocn. Mr. Chairman, I would like to know to what detail 
we are getting into in personnel problems here. I make that inquiry 
in the most friendly manner, because I am interested in this commit- 
tee discharging its function in aid of and on behalf of small business 
all over the land. 

However, it seems to me that we are getting into such a maze of 
detail that we are losing sight of our main objectives. If the FTC 
as now constituted has violated the laws or the rules and regulations 
pursuant to laws, I think it is a matter primarily for the Committee 
on Organization of Government or whatever that committee’s name 
is, or the Committee on Post Office and Civil Service, and I hope that 
we can confine our investigation into fields that will result in the im- 
provement of service to small business, first of all being in the fourth 
district of Ohio and in the Chairman’s district and in the districts all 
over the United States. 

And without any criticism, I am regretful to say that I don’t think 
we are making too much progress to that end, Mr. Chairman. 

Mr. Evins. My distinguished colleague knows that this select com- 
mittee of the Speaker has special jurisdiction, that is wide jurisdiction 
and it touches all segments of our economy and borders upon the juris- 
diction of a number of other committees of the House, as the gentle- 
man knows. 

I understand that the counsel is endeavoring to bring out the prac- 
tices as to how employees are fired and employed and dismissed and 
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whether they are all under the control of the Chairman or whether 
they also might be subject to appointment and controlled by other 
members of the Commission and thus have some bearing upon the 
decisions of the Commission as they affect small business. 

So I think counsel may proceed. 

Mr. MacIntyre. Yesterday, there was received in the record this 
retention register of August 31, 1953. Now I ask you, Mr. Delaney, 
even prior to the presentation and preparation of that register, wasn’t 
there handed to you a list of personnel at the FTC; and weren’t you 
told that the people on that list were to be reached in a reduction in 
force; and that that list was known as the Babcock list ? 

Mr. Deanery. That is absolutely incorrect. 

Mr. MacInryre. Didn’t you hand that list to another member of 
the Commission staff and tell that person that it was? 

Mr. Deanery. I did not. 

Mr. MacInryre. Are you certain of that answer as being correct and 
in accordance with the facts? 

Mr. Devaney. To the best of my recollection, that is 100 percent 
correct. 

Mr. MacIntyre. Mr. Chairman, I would like to ask that you call 
Mr. Babcock to the stand and let us ask him a question on this. 

Mr. Evins. Mr. Babcock, will you make yourself available? Do 
you solemnly swear the testimony you are about to give this subcom- 
mittee will be the truth, the whole truth, and nothing but the truth 
so help you God? 

Mr. Bascock. I do. 


TESTIMONY OF HARRY A. BABCOCK, DIRECTOR, BUREAU OF 
INVESTIGATION, FEDERAL TRADE COMMISSION 


Mr. MacIntyre. Didn’t you prepare prior to August 31, 1953, a list 
of staff members of the Federal Trade Commission with respect to 
whom you were making suggestions that they be reached in a reduction 
in force if possible. 

Mr. Bascocx. What date was that? 

Mr. MacIntyre. Prior to September 1, 1953. 

Mr. Bascock. I have no recollection of preparing such a list, Mr. 
MacIntyre. 

Mr. MacIntyre. Do you say you did not prepare such a list? 


Mr. Bascock. I said I had no recollection of preparing such a list. 


Mr. MacIntyre. Do you reeall discussing a list of such personnel 
with Mr. Murchison and Mr. Parrish ? 

Mr. Baxcock. No, sir. 

Mr. MacIntyre. Mr. Delaney 

Mr. Bascock. Talking about a list, are we? 

Mr. MacIntyre. A number of personnel, whether it was a written 
list or whether it was specified orally, whichever way you can re- 
member. ad 

Mr. Bascock. I can remember that I discussed the capabilities of 
certain men on the staff with one or more of those men. 

Mr. MacIntyre. Didn’t you furnish a list of those men to these 
people who were to act on them and say you would like to have them 
reached in a reduction in force? 
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Mr. Bascock. I have testified, sir, that I don’t remember that I 
prepared any such list. If I did, it must be in existence and if you 
have it, I can identify it or will orally try to. 

Mr. Evins. Mr. Babcock, that is all at the present time. 

Mr. Parrish, will you also make yourself available with Mr. 
Delaney ¢ 

Mr. Parrish, do you solemnly swear the testimony you are about 
to give before this committee will be the truth, the whole truth, and 
nothing but the truth, so help you God ? 

Mr. Parrtsn. I do. 

Mr. Evins. You may be seated, Mr. Parrish. 

Mr. MacIntyre. Mr. Parrish, you have heard Mr. Babcock’s testi- 
mony. Is your recollection any better than his about his passing to you 
a list of people to be reached in a reduction in force? 


TESTIMONY OF ROBERT M. PARRISH, SECRETARY, FEDERAL 
TRADE COMMISSION 


Mr. Parrisu. I have no specific recollection of any specific list re- 
ceived from Mr. Babcock. 

Mr. MacInryre. I mean received through Mr. Murchison from Mr. 
Babcock. You havea recollection of that, don’t you / 

Mr. Parrisu. No, I have no such recollection. My recollection 
frankly is this, Mr. MacIntyre, you made some mention of a date Sep- 
tember 1, I came to the Commission, I think, about 5 days before that. 

Mr. MacIntyre. August 14. 

Mr. Parrisu. Was it August 14/ I don’t know. Whatever the 
record shows is correct. My recollection is that it was about the 25th 
or so. I may be wrong in that. The agency records will show. In 
the course of the reduction in force, we consulted with numerous 
bureau heads and with other personnel of the agency and it is very pos- 
sible that I discussed or received from Mr. Babcock his views on per- 
sonnel, just as I received from Mr. Sheehy and from Mr. Horton and 
from Mr. Murphy various statements about the personnel and their 
offices, I have no recollection of a specific list of personnel received 
from Mr. Babcock. I am sure that I discussed with Mr. Babcock from 
time to time employees of the Commission. rat 

Mr. MacInryre. Who should be reached in a reduction in force? 

Mr. Parrisn. Well, not who should be reached in a reduction in 
force, no. I don’t recall any specific statement by Mr. Babcock, “Here 
is a list of people that should be reduced.” 

I recall just discussing generally with him the personnel at various 
field offices. But I don’t recall any specific list. There could have 
been one. I don’t know. I was talking with numerous people at that 
time, and sometimes you would discuss matters orally. Sometimes 
you would get memorandums and I don’t have any specific recollection 
as to any specific list from Mr. Babcock. 

What we were discussing was the employees of the agency generally 
in all bureaus. 

Mr. MacInryre. In other words, on that specific point, your memory 
is not clear. 

Mr. Parrish. My memory is not clear. 

Mr. MacIntyre. Fails you on this? 
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Mr. Parrisu. I remember the general situation. I do not remember 
all the details, because we were meeting daily. We were talking to 
various individuals daily and I can’t tell you a specific incident. Lam 
just sorry I can’t do it. | i 

Mr. MacInryre. You were the Executive Director as of that time? 

Mr. Parrisu. Well, as for that—I was the Executive Director be- 
tween the period, whatever date the record will show I was appointed 
to the Commission and some time between then and some time in March 
or the first part of April of 1954, I believe. 

Mr. MacIntyre. So from the day you arrived at the Commission 
and assumed your position until April 1954, were you the Executive 
Director ? 

Mr. Parrisu. March or April, whatever the date was. 

Mr. MacInryre. During that period of time the 1953 reduction in 
force took place ? 

Mr. Parrisu. That is correct, I think. I don’t think anything 
occurred before I came there. I couldn’t speak for that, sir. 

Mr. MacInryre. As Executive Director, and acting for the Chair- 
man in carrying out his duties as an Executive Director, you caused 
to be issued the reduction in force notices, didn’t you ? 

Mr. Parrisu. That is correct. 

Mr. MacInryre. It was your decision to implement his decision 
that these notices were issued, is that correct ? 

Mr. Parrisu. Well, I don’t know—yes, I guess you could say that. 

Mr. MacInryre. Was it his direction and decision that you were 
carrying out as to the specific number of people in any particular 
bureau that was to receive these notices or was that yours? 

Mr. Parrisn. I don’t think it was really either. The thing wasn’t 
run. 

Mr. MacInryre. I am not talking about any particular person. I 
“wa talking about the amount of money to be saved in a particular 

ureau. 

Mr. Parris. You have raised another point. The amount of money 
which was the controlling factor. 

Mr. MacIntyre. I am talking about the amount of money to be 
saved with reference to a particular bureau. Was that your particular 
decision or was it that of the Chairman, and he directed you to do it? 

Mr. ParrisH. But the best thing is to state the overall picture. 

Mr. MacIntyre. We have that in the record in the form of a state- 
ment by the Chairman as of September 3, 1953, his announcement, the 
overall picture. Now I am asking about a specific bureau. 

Mr. Parrisw. On any specific bureau it was determined this way. 
We were not counting heads. We were going in terms of dollars. We 
had a specific overall dollar amount that the budget officer advised 
us we had to reach so we would not be operating in a deficit. 

Mr. MacIntyre. That is what the Chairman announced and it is 
in the record. But now I am asking about a particular bureau. In 
the Bureau of Antimonopoly who decided how many dollars were 
to be saved as a part of this program as a reduction in force in that 
Bureau?» Was that you ? 

Mr. Parriso. My understanding was that it was on the basis of 
a Commission decision that the amount of money would be allocated 
in accordance to the allotments to the ‘various bureaus. In. other 
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words it was to be proportional. The Bureau of Antimonopoly as I 
recall was the biggest bureau and hence there was the largest dollar 
cut but it was not larger proportionally than in the Bureau of In- 
dustry Cooperation as they called it then or in the General Counsei’s 
Office or the Bureau of Antideceptive Practices and so on. 

The bureaus had a total dollar allocation. We had a figure of two 
hundred-some-thousand dollars. I think it was $270,000. This to 
be apportioned in a ratio. In other words, you would take the amount 
of the total allocation to each bureau and then compare that with 
$270,000 and whatever money amount came out, that was the amount 
that was in effect the figure that that bureau had to be cut. 

There was no statement that there are to be this many employees 
in this bureau and this number in this bureau. It would depend on the 
man’s salary that would be reduced. If you reduced a man with a 
salary of $10,000 a year and the result was he completely left the 
agency, that would be the same as in effect reducing two men at 
$5,000 a year. 

Mr. MacIntyre. Are you through? 

Mr. Parrisu. I am through, yes, sir. 

Mr. MacIntyre. All right. Now I would like to ask you the ques- 
tion again. 

Who decided how many dollars was to be saved in this reduction 
in force in the Bureau of Antimonopoly? I am talking about the 
specific number of dollars that had to be saved in the taking of the 
actions and you issuing these notices. 

Did you do it or did the Chairman tell you to do it? 

Mr. Parrtsu. The Chairman did not tell me to do it. 

Mr. MacIntyre. Who did it then? 

Mr. Parrisu. I did it in this way: I did not set any amount of dol- 
lars other than by taking the figure $270,000 and calculating arith- 
metically, I guess you would say, what ratio the total allocations of 
the Bureau of Antimonopoly to all allocations had and they would 
have the same proportion in the reduction. I don’t remember 

Mr. MacInryre. Is it your testimony that that came out propor- 
tionately when you did it that way ? 

Mr. Parris. I would say it came out approximately proportion- 
ately. You can’t do it down to the last dollar because you can’t re- 
duce half a man. 

Mr. MacIntyre. Do you recall how many thousands of dollars were 
involved in the Bureau of Antimonopoly ? 

Mr. ParrisH. It was something over a hundred thousand dollars. 

Mr. MacIntyre. Out of the Bureau of Antimonopoly. 

Mr. Parrisn. That is my recollection. 

Mr. MacInryre. And the Senate cut was $125,000 for the agency 
as a Whole commencing July 1? 

Mr. Parrisn. Whatever the Senate cut was. 

Mr. MacIntyre. The testimony shows it was $125,000. 

You made the decision to cut the Bureau of Antimonopoly over a 
hundred thousand dollars ? 

Mr, Parrisu. I made the decision to cut it, proportionately with the 
rest. The figure I was given was $275,000. Whatever the proportion 
came out I don’t know. ed 

Mr. MacInryre. Now let us turn to the Bureau of Economics. 

80630—56—pt. 118 
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Did you do for that Bureau the same sort of action that you just 
described that you did for the Bureau of Antimonopoly ? 

Mr. Parrisu. That is correct. 

Mr. MacInryre. Do you recall what your total figure was that you 
set out to save and did save through your action in the Bureau of 
Economics ¢ 

Mr. Parrisn. I do not recall the dollar amount. It would be smaller 
than, as I recall, in the Bureau of Antimonopoly—that was the biggest 
bureau. It would be bigger than something like the Bureau of Indus- 
try Cooperation. 

Mr. MacInryre. But your recollection as to what you saved in the 
Bureau of Antimonopoly and the Bureau of Economics would exceed 
$125,000, is that correct, if it were put together ¢ 

Mr. Parrisu. Well, it would, put it this way. On an annual salary, 
we were computing this on an annual salary basis, not on a three- 
quarters of a year basis. 

In other words these things were taking effect—I don’t remember 
the dates exactly—but it was some time in the end of September or 
October when you get through with this 30-day notice business. 

Mr. Glendening, the budget officer was talking $275,000, as I recall, 
he was talking on an annual salary basis, not actual dollars and the 
amount of dollars as we computed it that were on an annual salary 
basis, if you reduced a man who had a salary of $8,000 per year, we 
would take the figure of $8,000 and all those figures added together on 
that basis went up over a hundred thousand dollars in the Bureau of 
Antimonopoly but probably you should take about three-quarters of 
that if you are going to count actual dollars because it was operating 
say, only for three-quarters of a year. 

Mr. MacIntyre. Let me ask you this. Do you have any recollec- 
tion as to the number of trial attorneys in the Bureau of Antimonopoly 
just prior to your first reduction in force notice? 

Mr. Parrisu. I don’t have it 

Mr. MacIntyre. If I were to tell you it was just about 40, would you 
accept that figure for your testimony ? 

Mr. Parrisu. It is close to my recollection, Mr. MacIntyre. All I 
can say is whatever it was, it was. 

Mr, MacIntyre. Does that refresh your recollection at all as to the 
fact ? 

Mr. Parrish. Well, it puts me somewhere in the neighborhood of it, 
but whatever our records show is the case. 

Mr. MacIntyre. What is your recollection as to the number of 
reductions in force notices that you issued to that particular trial staff, 
that is in the Bureau of Antimonopoly ? 

Mr. Parrisu. Again I think—— 

Mr. MacIntyre. It was somewhere between 10 and 14 wasn’t it? 

Mr. Parrisu. I don’t know that.it was that high. 

Mr. MacIntyre. The records will show what it was. 

Mr. Parrisu. That is right. 

Mr. Macintyre. Isn’t it a fact that it was in that neighborhood 
between 10 and 14? 

se Parrisu. It was within whatever neighborhood that the record 
shows. 

Mr. MacInryre. Isn’t it a fact that it was between 25 and 3314 per- 
cent of the total trial staff of the Bureau of Antimonopoly ? 
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Mr. Parrisu. I can’t say that. 
Mr. Macintyre. The record will show but you can’t remember. 
Mr, Parrisu. I can’t remember without looking at the record. 
Mr, MacInryre. You can’t help us at this time on that. 

Mr. McCuutocu. Mr. Chairman, do we have the record, counsel ? 

Mr. MacInryre. I think in the different parts of the record the 
aresubmitted. It is not in one particular part of the record. I thin 
we will be able to get it together from the information that the Commis- 
sion has been submitting to us. I thought the Executive Director who 
handled that action would be able to help us and he might get that for 
us. 

Mr. Parrisu. We can get you the figures in one place. 

Mr. Maclinryre. If you do that, I think it will be helpful to this 
committee. 

Mr. Parrisu. Certainly we can get them. 

Mr. MacIntyre. Now will you tell us how many economists were 
in the Bureau of Economic Evidence just prior to the time this action 
was to be taken # 

Mr. Parrisu. I do not recall, sir. About that time—and I don’t 
know whether it was before or after—the two divisions were com- 
bined, Economic Evidence and Economic Reports. 

Mr. MacIntyre. Taking the total of the two, what would be the 
number ? 

Mr. Parrisu. I could not tell you without checking the record. I 
don’t remember. 

Mr. MacIntyre. You have no recollection as to the approximate 
percentage of the total of those two that were assigned for reduction 
in force, 

Mr. Parris. Well, the only recollection I have on the Bureau of 
Economics, Mr. MacIntyre, is this. We had a somewhat complicated 
problem there, because of the fact that about the time of the reduc- 
tion in force, we received a number of so-called displacement notices 
from the Civil Service Commission. In other words we had several 
employees. I don’t know how many. Maybe Mr. Delaney can recall. 

Mr. Detaney. No. 

Mr. Parrisu. Who did not have permanent classified status. In the 
case of these classified positions, Civil Service had some sort of a 
displaced career employee program. We received notices saying that 
certain of our employees had to go—period. 

Mr. MacIntyre. One of those was Mr. Kottke? 

Mr. Parrtsu. It may well have been. 

Mr. MacIntyre. He didn’t go. 

Mr. Devaney. Yes, he did. 

Mr. MacIntyre. When did he leave the FTC? 

Mr. Dexaney. I can’t give you the date. He went out on a reduc- 
tion of force notice? 

Mr. MacIntyre. He was rehired ? 

Mr. Detaney. He was rehired 2 weeks later. 

Mr. MacIntyre. How long did he work for the Commission after 
he was rehired ? 

. neY. He is still there. 

I would be glad to fill in completely on the Kottke case. 

Mr. MacIntyre. That is an example of one of these people, Mr. 
Parrish was telling us about. 
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Mr. Detaney. He was one of about 20 I would assume. 

Mr. MacIntyre. Who decided how the Bureau. of Economies cut 
would be allocated among the divisions? 

Mr. Parrisu. I imagine it was I. 

_ MacIntyre. What standard did you use in making that. deci- 
sion ¢ : 
Mr. Parrisu. Well, it is pretty hard to recall what standard was 
used. It is just a question—in the first place we had Commission 
instructions that I have described already as to allocating between 
bureaus. As between divisions within the bureau, we had no instruc- 
tions. 

In other words Commission policy was merely that it should be 
proportional as between bureaus. I don’t recall just the exact basis 
on which it was determined that a certain number—presumably in the 
light of what we considered would be the best interest of the agency 
and of the Government in carrying future workload. 

Mr. MacInryre. That was your decision. 

Mr. Parrisu. It was my decision reached in consultation with other 
people. I can’t even tell you what other people. During the reduc- 
tion I made numerous decisions and discussed the matter with nu- 
merous people. 

Mr. MacIntyre. Your memory fails you now on who it was that 
you consulted and what standard you used. Is that your testimony ¢ 

Mr. Parrisu. That is my testimony as to particular individuals, yes, 
sir. 

Mr. MacIntyre. Now, let us come down to those divisions. Isn’t 
it a fact that you did not allocate any of that cut to Mr. Levin’s Divi- 
sion of Financial Reports? 

Mr. Parriso. Whatever the record shows is the fact, I don’t know. 

Mr. MacIntyre. Don’t you recall that fact? 

Mr. Parrisu. No; I don’t specifically recall that fact. Whatever 
the record shows is the case. 

Mr. MacIntyre. That is another fact you don’t have any memory 
about at this time? 

Mr. Parrisu. I don’t have a specific recollection though. I did not 
memorize it. 

Mr. MacInryre. Isn’t it a fact that this cut you allocated was to 
the Bureau of Economics in which work was being carried on on the 
oil cartel report and on a number of other antimonopoly reports? 

Mr. Parrisu. As I understand it, there was no work being carried 
on at that time on the oil cartel report. I did not know it if it was as 
of that time. 

Mr. MacIntyre. You didn’t seek to inquire what their work was 
that they were carrying on before you issued reductions in force to 
that division and allocated all of the cuts of the Bureau of Economic 
Reports to that division as against the Financial Reports Divisions? 

Mr. Parrisu. I don’t recall. I presumably did. I don’t have the 
recollection as of this date. . 

Mr. MacInryre. As of now you don’t have any recollection as to 
what you did or why ? 

Mr. Parrisu. I have a general picture certainly.’ But I don’t recall 
every detail. 

Mr. MacIntyre. Tell us all you camrecall, all about it. 
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Mr. Parrisn. My recollection isthis, Prior to the time I came there, 
the agency got its appropriation cut. You tell me it was in the neigh- 
borhood and my recollection is that it was slightly over a hundred 
thousand dollars. Whatever the record shows is the case. Then the 
appropriation was received late as I understand it, I don’t know just 
when. But the record will show when it was received. 

Mr. MacInryre. But action wasn’t taken when it was recived, it 
was somewhat later. 

Mr. Parrisu. No, because there were several factors involved in 
that. The first of them was as I understand it, the fact that there 
had been no retention registers established to conduct the reduction 
in force. 

Presumably agencies are supposed to keep them up but apparently 
th FTC never had. To establish them you first had to get together all 
sorts of information. 

Mr. MacIntyre. What sort of information. 

Mr. Parrisu. Well, you have to assemble into one place, the length 
of service of each employee, whether or not he is a veteran and so 
on and so forth. 

Mr. MacIntyre. All of that is in the retention register that we put 
in. I am talking about factors beyond that. What sort of informa- 
tion was involved in your making up the decision to allocate this 
against one division rather than another division in a particular 
bureau ? 

Mr. Parrisu. There could be any number of factors. 

Mr. MacIntyre. What are they ? 

Mr. Parrisu. For instance, you would consider the workload as 
you saw it, you would consider—well you would have to exercise some 
administrative discretion because of the fact that 

Mr. MacIntyre. The nature of the work for example? 

Mr. Parrisu. The nature of the work on one factor and also the 
necessity of the particular job. 

Mr. MacIntyre. You took that into account. 

Mr. Parrisu. In the Bureau of Economics we had the picture com- 
plicated by the fact—and it may be that it occurred even after some 
of the notices had been issued that we got these displacement notices 
from Civil Service Commission. 

Mr. MacIntyre. So in making these decisions, in allocating it 
between divisions and among divisions, you did take into account the 
nature of work that people were performing ? 

Mr. Parrisu. That was one of the things; yes, sir. 

Mr. MacInryre. That is one of the reasons that you allocated such 
a heavy cut to the Bureau of Antimonopoly trial staff. 

Mr. Parrisu. No. 

Mr. MacInryre. You did allocate the cut that you did make against 
the Bureau of Antimonopoly trial staff, is that correct ? 

Mr. ParrtsH. Part of it. 

Mr. MacIntyre. Who made the other part? 

om ParrisH. The investigation staff of the Bureau of Antimo- 
nopoly. 

r. MacIntyre. I am talking about the cut you did levy against the 
trial staff of the Bureau of Antimonopoly. Did you do all of it? 

Mr. ParrisH. I don’t understand your question. 
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Mr. MacInryre. Did you make your decision in making the total 
cut against the Bureau of Antimonopoly trial staff ? 

Mr. Parrtsn. I still don’t understand. Did I make the decision as 
distinct from somebody else? Is that your point? 

Mr. MacInryre. Will you submit to the committee for inclusion in 
the record the total number of trial attorneys that were on the trial 
staff of the Bureau of Antimonopoly and their salaries just before you 
issued these notices, and the names of those that did receive their 
notices and their salaries? 

Mr. Parrisn. Certainly. 


Mr. MacIntyre. There are two lists now issued. The first list of 
four and another one of 10. Give us both lists. 

Mr. Parrisu. Yes; I can do that. 

(The lists referred to are as follows :) 


BUREAU OF ANTIMONOPOLY 


A. Trial attorneys unaffected by reduction in force: 


Adair, J. Wallace 

OOO, WV RTI) ob... --ssscisionsspeaptmsicnaeeiacii mellem ne aaa ae ae 
Cohn, Fletcher G 

Collins, Floyd O 

Creel, L. E 

Dias, Peter J 

Dixon, Paul R 

Gagnier, James E. (on military furlough) —--_-_~- ls a 
Goodhope, Andrew C 

Horne, S. Brockman 

Kern, William C 

Layton, Philip R 10, 000 
CT an cece tere aa ald ame 11, 550 
Mayer, Francis C 

Miles, Cecil G 

Moore, Donald R 

Paulson, Lynn C 

Ragsdale, Edw. S 

Rooney, James I 

Schrimsher, Rice E 

Schrup, Eldon P 

Scott, T. Harold 

Smith, William H 

Taylor, Vernon E 


B. Trial attorneys separated through reduction in force: 
Bass, John H., Jr 
Ely, Richard E 
Forkner, Austin H 
Kelaher, James S. (declined reassignment) 
Boumekt, Peter: Jai tai oct iS ee eu eeee 
Quinn, Robert F 


C. Trial attorneys reassigned after reduction-in-force notice: 


Depro, Lewis F. (reassigned to Economics) 
Miller, Leslie S. (reassigned Commissioner’s Office) 
Williams, George W. (remained on trial staff) 


D. Attorneys transferred to trial staff during period of reduction 


LaRue, Paul H 
Mulvey, William 
Thomerson, Edward W 
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BUREAU OF ECONOMICS 


A. Professional employees of Bureau unaffected by reduction in force: 


1, Accountants: 
Lundvall, Arthur E $10, 600 
Argus, Charles 
Baney, John J 
Benedict, Lucy 
Bitting, R. John 
Breckenridge, Anna E 
Dennis, Alvin E 
Eaton, Norris R 
England, William 
Jones, Allen D 
I 5 TUL i li tack al went canniinigennctincepien lier di 6, 740 
Lemberg, William 6, 140 
ee TU Se a ee oN abecdigeses econ 7, 840 
Magruder, Fred H 7, 240 
Main, Daniel C 
Monson, Harry O 
CRS We CN FO iis ee phi cece ete item in eee mien eine mere ereememanenren 
Snyder, Julian W 
Steele, Melbourne C 9, 360 
Swan, Delmas W 5, 940 
2. Economists: 
Edwards, Corwin D 12, 400 
Adams, John W 10, 400 
Barnes, Irston R 10, 800 
Blais, JOM Min nn nite tit erect nen eno neee 11, 050 
s 7, 240 
7, 640 
Peel, 10, 400 
Smith, Norman D 5, 185 
Stratton, Lawrence 9, 685 
3. Statisticians: * 
Levin, William 11, 050 
Gilford, Dorothy M_ .......-....--.----~---------------------- 9, 800 
Marks, Charles L 6, 140 


B. Employees separated through reduction in force : 
Till, Irene (part-time employee) 


C. Employees separated by reduction in force after order from Civil Service 
Commission requiring separation because of separated career employees program : 


Alpert, Myer $5, 940 
Bickner, Robert E 5, 185 
Fisher, W. Halder 7, 040 
Gilbert, Jerome 5, 940 
Hamlisch, Robert 5, 310 
Hurley, John J 5, 310 
Kemp, Bernard A 5, 185 
Kottke, Frank J 9, 800 


D. Employees directly separated by Civil Service Commission’s separated 
career employees program: 


Allison, Lois E 
Barbour, A. Allen 
Graven, John V 
Gelfand, Jack 
Lurie, Helen 


E. Employees reassigned to Bureau after reduction in force: 


Depro, Lewis F 
Price, Duncan 
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F. Employees reassigned to new positions with Bureau after reduction in 
force: 


Graham, Earl (economist) 

Johnson, William 8. (economist) 

Par, RRO B.. COORIIIINE De on sisi nrepeoencieecmescanetecnapenis vot bi seh bis 
Rapke, Sidney (statistician) 


G. Other: 


Millar, Abram (resignation, anticipating displacement by order of Civil 
Service Commission) 


Mr. McCunzocn. I would like to ask a question there, Mr. Chair- 
man. 

Mr. Evins. Mr. McCulloch? 

Mr. McCutxocu. Does the Commission have records of the caseload 
that these attorneys, for instance, were carrying prior to this reduction 
in force so that they could be measured against the caseload of those 
who were retained and their respective productivity ? 

Mr. ParrtsH. We had such records at that time I remember, Con- 
gressman. I do not recall. I do recall in connection with the Bureau 
on Antimonopoly that with 1 or possibly 2 exceptions there was no 
trial attorney, separated from the agency who had primary responsi- 
bility for the trial of a case. 

They were, as I understand it, 2 or 3 or maybe more—I don’t know— 
men assigned to the trial of a specific case. In only 1 or possibly 2 cases, 
to the best of my knowledge, was the man who was subject to the re- 
duction the primary man in charge of the trial of the case. 

Mr. MacInryre. When you submit these lists in order to be of help 
to Mr. McCulloch, would you also include for each of those men 
his workload, the name and number of cases he was carrying and the 
status of that for each of these that received the RIF notices ¢ 

Mr. Parrisu. I will try to, Mr. MacIntyre. 

Mr. McCuttocu. Together with the length of time the case had been 
pending. 

Mr. Parrisu. I will try to get that. I can’t tell you. Those sound 
to me in the nature of sort of assignment records that you or Mr. 
Sheehy might have kept as of the time. I cannot guarantee that 
they would necessarily become part of the permanent records of the 
agency. It sounds more like the sort of material that you 

Mr. Eytns. I think it would be sufficient for the committee if you 
address a letter to the committee setting forth the names of the trial 
attorneys in the Bureau of Antimonopoly that were discharged and 
let out and the cases that were assigned to them at that time. 

Mr. Parrisu. If I can find out what was assigned to them. I say 
it may or may not be a part of our permanent records. I just don’t 
know. 

Mr. McCutiocu. And together with the length of time that that 
case had been assigned to them. 

Mr. Evins. He is interested in the length of time that case had been 
assigned. And also the same data for the Bureau of Economics, 

Mr. MacInvryre. I would particularly like to have shown what Mr. 
McCulloch asked, the length of time the case was in the status it was 
in when this occurred and how long the man had the case. 

Mr. ParrisH. We can attempt to get that for you. 

Mr. Evins. You will endeavor to secure that information ? 
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Mr. ParrisH. Yes. 
Mr. Evins. Thank you. 
(The material requested was submitted and is as follows:) 


Report ON CASES ASSIGNED TO ATTORNEYS WHO WERE REACHED FOR REDUCTION IN 
FoRcE IN THE BUREAU OF ANTIMONOPOLY DuRING OcTOBER 1953— Status JULY 
21, 1955 

JOHN H. BASS JR, 


1, International Latex Corp., file 1-24284. 

Assigned February 3, 1953, to Bass. Primary responsibility with Attorney 
Schrimsher. Closed November 26, 1954. 

2. Thompson Products, Inc. docket 5872. 

Assigned April 30, 1951, to Bass. Primary responsibility with Attorney 
Schrup. Complaint issued April 17, 1951. Hearings suspended pending receipt 
of report of accountants on respondent's cost justification material. 

3. Moog Industries, Inc., docket 5723. 

4. Whitaker Cable Corp. docket 5722. 

Assigned July 29, 1953, to Bass. Primary responsibility with Attorney Schrup. 
Complaints issued December 20, 1949. O. C. D. issued April 29, 1955. 

5. Standard Motor Products, Inc., docket 5721. 

Assigned July 29, 1953, to Bass. Primary responsibility with Attorney Schrup. 
Complaint issued December 20, 1949. Prima facie case completed. Hearings 
for presentation of defense set for September 7, 8, and 9 in New York. 

6. Bohn Aluminum & Brass Corp., docket 5720. 

Assigned July 29, 1953, to Bass. Primary responsibility with Attorney Schrup.. 
Complaint issued December 20, 1949. Dismissed May 20, 1955. 

7. B. Edelmann & Co., docket 5770. 

Assigned July 29, 1953, to Bass. Primary responsibility with Attorney Schrup. 
Complaint issued May 1, 1950. O. C. D. April 29, 1955. 

8. Federal-Mogul Corp., docket 5769. 

Assigned July 29, 1953, to Bass. Primary responsibility with Attorney Schrup. 
Complaint issued May 1, 1950. Being heard before hearing examination in 
conjunction with Thompson Products, docket 5872. 

9. C. E. Neihoff & Co., docket 5768. 

Assigned July 29, 1953, to Bass. Primary responsibility with Attorney Schrup. 
Complaint issued May 1, 1950, O. C. D. May 17, 1955. 

10. P. & D. Manufacturing Co., docket 5913. 

Assigned July 29, 1953, to Bass. Primary responsibility with Attorney Schrup. 
Complaint issued May 1, 1951. Pending with Commission on respondent’s ap- 
peal from initial decision issued December 21, 1954. 

11. P. Sorenson Manufacturing Co., Inc., docket 6052. 

Assigned July 29, 1953, to Bass. Primary responsibility with Attorney Schrup. 
Complaint issued October 16, 1952. Prima facie case completed. Awaiting word 
from respondents as to whether or not they will put in defense. 

12. American Motor Specialties Co., Inc., docket 5724. 

Assigned July 29, 1953, to Bass. Primary responsibility with Attorney Schrup. 
Complaint issued December 20, 1949. Prima facie case completed. Motion to 
dismiss denied May 24, 1954, by hearing examiner. Hearings to be set for 
presentation of defense. 

13. Borden-Aicklen Auto Supply Co., docket 5766. 

14. D. & N. Auto Parts Co., et al., docket 5767. 

Assigned July 29, 1953, to Bass. Primary responsibility with Attorney Schrup. 
Complaints issued May 1, 1950. Prima facie cases completed. On March i4, 
1955, Commission denied respondents’ appeals from orders of hearing examiner 
of January 21, 1955, denying respondents’ motions to dismiss and remanded 
matters for further hearings. 

15. Kelsey-Hayes Wheel Co., SA 359. 

16. Willard Storage Battery Co., SA 365. 

The two above matters were informally assigned to Bass in 1953, after lim- 
ited investigation. Information received was used in connection with the trial 
of other automotive parts cases. 
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LEWIS F. DEPRO 


1. Doubleday & Co., Inc., docket 5897. 

Assigned July 25, 1950, to Depro. Primary responsibility with Attorney 
Cohn. Complaint issued June 29, 1951. Pending with Commission on appeal 
of counsel supporting complaint and counsel for respondent from initial decision 
issued January 7, 1955. (Oral argument on appeal held June 3, 1955.) 

2. Harper & Bros., docket 5898. 

3. Houghton-Mifflin, Inc., docket 5899. 

4. Little, Brown & Co., Inc., docket 5900. 

5. Random House, Inc., docket 5901. 

6. Simon Schuster, Inc., docket 5902. 

Five above cases assigned August 1, 1950, to Depro. Primary resnonsibility 
with Cohn. Complaints issued June 29, 1951. All cases are being held in abey- 
ance pending outcome of Doubleday case, docket 5897. 

7. Eastman Kodak Co., docket 6040. 

Assigned April 10, 1953, to Depro. Primary responsibility with Attorney 
Cohn. Complaint issued September 8, 1952. Dismissed January 6, 1955. 

8. Alaska Salmon Industries, Inc., et al., docket 6141. 

Assigned May 15, 1953, to Depro. Primary responsibility with Attorney Cohn. 
Fomplaint issued November 12, 1953. O. C. D. April 9, 1954 (consent order). 

9. The Firestone Tire & Rubber Co., et al., file 1-24639. 

Assigned July 14, 1953, to Depro. Primary responsibility with Attorney Cohn. 
Closed June 24, 1954. 

10. Union Realty Mortgage Co., Inc., file 198-448. 

Assigned April 10, 1952, to Depro. Primary responsibility with Attorney Cohn 
(for review and report). On September 3, 1952, Bureau of Antimonopoly recom- 
*mended to Commission that Commission authorize and direct issuance of com- 
plaint. On October 21, 1952, matter referred to Assistant General Counsel 
Thomerson for purpose of meeting with liaison committee of National Associa- 
tion of Insurance Commissioners and submitting question of tying in of insur- 
ance with loans and extension of credit. On ‘December 22, 1954, Execu- 
tive Director referred matter to Bureau of Litigation. Reassigned to Attorneys 
Depro and Cohn. Files transmitted to Bureau of Investigation for further inves- 
tigation on January 28, 1955. 

RICHARD E. ELY 


1. Kay Windsor, et al., docket 5735. 

Assigned March 13, 1951, to Ely. Primary responsibility with Attorney Dias. 
Complaint issued January 25, 1950. O. C. D. August 18, 1954. 

2. Jonathan Logan, Inc., docket 6215. 

Assigned March 29, 1951, to Ely. Primary responsibility with Attorney Dias. 
Complaint issued June 28, 1954. O. C. D. (consent) May 27, 1955. 

3. Henry Rosenfeld, Inc., docket 6212. 

Assigned April 10, 1952, to Ely. Primary responsibility with Attorney Dias. 
Complaint issued June 17, 1954. Hearings completed. Proposed findings to be 
filed not later than August 20, 1955. 

4. Surrey Classics, Inc., file 1-23651. 

Assigned April 17, 1952, to Ely. Primary responsibility with Attorney Dias. 
Closed June 15, 1954. 

AUSTIN H. FORKNER 


1. Purex Corp., Ltd., docket 6008. 

Assigned January 15, 1952. Complaint issued July 14, 1952. Dismissed 
September 15, 1954. 

2. National Biscuit Co., docket 5013. 

Assigned September 18, 1950. This matter was received from Commission 
on August 25, 1950, for recommendation as to whether or not matter should be 
reopened for modification of order. Modified O. C. D. issued April 26, 1954. 


JAMES 8. KELAHER 


1. B. F. Goodrich Co., docket 5677. 

Assigned September 15, 1948. Primary responsibility with Attorney Rooney, 
Complaint issued July 8, 1949. Dismissed January 24, 1954. 

2. Sylvania Electric Products, Inc., et al., docket 5728. 

Assigned August 8, 1949. Primary responsibility with Attorney Rooney. Com- 
plaint issued December 21, 1949. Dismissed September 23, 1954. 
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3. The Holtite Mfg. Co., et al., docket 5828. 
Assigned August 7, 1950. Primary responsibility with Attorney Rooney. Com- 
plaint issued November 7, 1950. O.C. D. October 30, 1953. 

4. U.S. Steel Corp., et al., docket 6078. 

Assigned August 14, 1951. Primary responsibility with Attorney Rooney. Com- 
plaint issued January 21,1953. O. C.D. April 28, 1955 (consent). 

5. General Electric Co., Inc., et al., file 1-20712. 

Assigned August 14, 1951. Primary responsibility with Attorney Rooney. Mat- 
ter referred by the Commission to Bureau of Industrial Economics on April 22, 
1954, for analysis and report. 

6. Page Dairy Co., docket 5974. 

Assigned April 2, 1953. Primary responsibility with Attorney Rooney. Com- 
plaint issued March 27, 1952. O.C. D. October 30, 1953. 

7. Distillers Corp.-Seagrams, Ltd., et al., docket 6047. 

8. Schenley Industries, Inc., et al., docket 6048. 

Assigned August 31, 1953. Primary responsibility with Attorney Rooney. 
Complaints issued September 24, 1952. O. C. D. March 8, 1954 (consent). 











PETER C. KOLINSKI 


1. American Motor Specialties Co., Inc., docket 5724. 
2. Borden-Aicklen Auto Supply Co., docket 5766. 
3. D&N Auto Parts Co., et al., docket 5767. 
Assigned March 6, 1952. Primary responsibility with Attorney Schrup. For 
present status of above three matters, see report on John H. Bass, Jr. 

4. Southwest Automotive Distributors, Inc., file 1-22726. 

5. Southern California Jobbers, Inc., file 1-22730. 

6. Ozburn, Crow & Yantis Co., file 1-13780. 

Assigned March 6, 1952. Primary responsibility with Attorney Schrup. The 
above three matters have been placed on suspense pending outcome of dockets 
5724, 5766, and 5767. 
















LESLIE S. MILLER 


1. H. J. Heinz Co. et al., docket 5994. 

Assigned November 16, 1951. Complaint issued May 21, 1952. Proposed find- 
ings filed and oral argument thereon held before hearing examiner on April 8, 
1955. Awaiting initial decision of hearing examiner. 

2. The C. H. Musselman Co. et al., docket 6041. 

Assigned November 16, 1951. Complaint issued September 8, 1952. Proposed 
findings filed and oral argument thereon held before hearing examiner on May 2, 
1955. Awaiting initial decision of hearing examiner. 

3. Florida Citrus Mutual, et al., docket 6074. 

Assigned April 9, 1953. Complaint issued December 15, 1952. Proposed find- 
ings filed and oral argument thereon held before hearing examiner on May 20, 
1955. Awaiting initial decision of hearing examiner. 

4. Casket Manufacturers Association of America, et al., docket 6183. 

Assigned April 21, 1953. Complaint issued February 19, 1954. On appeal with 
Commission from initial decision dated March 4, 1955, dismissing the complaint. 

5. B. L. Marder Co. et al., file 1-23687. 

Assigned January 15, 1952. Closed September 14, 1954. 

6. Calavo, Inc., file 1-23876. 

Assigned June 2, 1953. Closed April 22, 1954. 























Rosert F. QuINN 


1. National Electronic Distributors Association, et al., docket 6090. 
Assigned June 12, 1953. Primary responsibility with Attorney Dixon. Com- 
plaint issued April 1, 1953. O. C.D. December 4, 1953 (consent). 







SHELDON TABB 


1, Steel Scrap Market (Luria Bros. & Co., Inc., et al.), docket 6156. 
Assigned October 23, 1952. Primary responsibility with Attorney Tinley. 

Complaint issued January 19, 1954. Hearings in support of case in chief now in 

progress. 

2. Western Sporting Goods Dealers Association, file No. 1-23584. 
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Assigned June 4, 1953. Primary responsibility with Attorney Tinley. On 
August 3, 1954, Bureau of Litigation recommended that this matter be closed, and 
that a new matter be docketed for investigation in the athletic goods industry. 


GEORGE W. WILLIAMS 


1. Advertising Specialty National Association, et al., docket 5952. 

Assigned August 19, 1952, to assist Attorney Wilson. Complaint issued Febru- 
ary 7,1952. O. C. D. March 4, 1955. 

2. Insto-Gas Corp., docket 5851. 

Assigned November 10, 1950. Complaint issued February 21, 1951. On Septem- 
ber 24, 1954, Commission granted respondent’s appeal from initial decision of 
hearing examiner, and remanded matter for further hearings. 

3. Stenographic Machines, Inc., et al., docket 6076. 

Assigned May 29, 1952. Complaint issued January 14, 1953. O.C. D. March 18, 
1955. On June 6, 1955, the Commission denied respondent’s motion to modify. 

4. Virginia-Carolina Peanut Association, docket 6138. 

Assigned June 4, 1953. Reassigned to Attorney Dixon. Complaint issued 
October 29, 1953. Dismissed May 17, 1955. 

5. The Nik-O-Lok Co., et al., docket 6124. 

Assigned November 10, 1952. Complaint issued October 5, 1953. O. C. D. 
June 28, 1954 (consent). 

Mr. Parrish and Mr. Delaney, thank you very much for your testi- 
mony. , 

Mr. McCuttocu. Just a moment. I have a couple of questions I 
would like to ask. 

Mr. Evins. Mr. McCulloch ? 

Mr. McCuttocu. Mr. Delaney, you are, the personnel director at 
the Commission now ? 

Mr. De.anry. Yes, sir. 

Mr. McCuttocn. You came from the RFC? 

Mr. DeLaney. Yes, sir. 

Mr. McCutiocnu. What was your position there ? 

Mr. Devaney. I was Chief of the Division of Employment and 
Administration. 

Mr. McCutiocn. How long had you held that position in RFC? 

Mr. Detanry. Approximately 7 years. 

Mr. McCuxttocn. When did you first go with the RFC? 

Mr. Devaney. It was in August, I believe, August 12, 1946. 

Mr. McCutiocu. Do you think that you can be properly classified 
as a career employee ? 

Mr. Devaney. I think so, sir. I started with the Civil Service 
Commission in 1940. 

Mr. McCutiocu. And how old were you then? 

Mr. Devanry. Twenty-three. 

Mr. McCutiocn. What is your ae position, Mr. Parrish? 

Mr. Parrisn. I am Secretary of the Commission, sir. 

Mr. McCuuiocu. How long have you been Secretary of the Com- 
mission ? 

Mr. Parrisu. I would say about a year and a quarter. It was 
March or April of a year ago that I have assumed that position, sir. 

Mr. McCutiocn. What were you doing before you became sec- 
retary ¢ 

Mr. Parrisu. Well, beginning in August of 1953, I was Executive 
Director up until the time that Mr. Akerman and I switched positions. 

Mr. McCutxocu. Before that what was your occupation ? 

Mr. Parrisu. Well, do you want my entire background ? 
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Mr. McCunxocn. For a reasonable length of time and briefly. I 
do not wish to prolong this. 

Mr. Parrisu. I will be glad to give it. Initially I came—after 
graduating from the University of Minnesota Law School, or being 
graduated I guess you say, I entered into the employ of the FTC in 
November 

Mr. McCutiocn. Have you been employed by the Federal Govern- 
ment at all times since that time ? 

Mr. Parrisu. With two brief periods where I was between jobs so 
to speak. 

Mr. McCutxocu. You think that you are a career employee? 

Mr. Parrisu. Well, I think that would be a correct characteriza- 
tion of it. 

Mr. McCutxocu. The oil cartel has been mentioned and we have 
had some studies on the oil cartel at important levels in the Judiciary 
Committee. Are you interested in any person, firm or corporation 
that is a member of any oil cartel ? 

Mr. Parrisn. | regret to tell the committee that I have, from the 
standpoint of my own financial position, no interest in any corpora- 
tion or 

Mr. McCutiocu. Maybe I can summarize what I have in mind. Is 
there any reason why you should be friendly or kindly disposed 
to any of the oil cartels? 

Mr. Evins. I don’t think anybody has charged that or made any im- 
plications of that with respect to Mr. Parrish. 

Mr. Parrisu. No. 

Mr. McCuttocn. I was interested in knowing that. 

Mr. Parrisu. Could I volunteer one brief statement before I leave ? 

Mr. Evins. Sure. 

Mr. Parrisu. That isthis. In connection with the trial of our Anti- 
monopoly cases I remember at the time of the reduction in force we 
clid receive inquiries that the litigation of-cases was being crippled, 
supposedly, but the facts will bear me out in that, that in the past 2 
years we have issued more antimonopoly complaints and gotten more 
antimonopoly orders than any time in the Commission’s last 5 or 10 
years or longer, so certainly the staff has proved adequate to perform 
that function. 

I think also when you compare it, the total number of cases that 
the antimonopoly trial lawyers had to the number of lawyers avail- 
able for it, that you might find it isn’t exactly higher than people in 
private practice have to carry if they are going to eat. 

Mr. MacIntyre. We were talking about these cases and I know Mr. 
McCulloch is interested in this in view of the questions he asked you. 
You are aware of the fact that one of the people that was in this 
reduction in force was Mr. Leslie Miller. 

Mr. Parrisu. That is correct. 

Mr. Macintyre. At that time he had on his docket for trial and 
was in the course of trying the case against the Heinz Co. and a num- 
ber of other big packers of tomatoes. 

Mr. Parrisu. When I am thoroughly familiar with Mr. Miller’s 
case—— 

MMe. MacIntyre. That had not been in trial but a short while, had 
it! 
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Mr. ParrisH. Your memory on that would be better than mine. 

Mr. MacIntyre. Didn’t that arise from the State of Ohio, Mr. Mc- 
Culloch’s State, on the application of farmers out there? They 
claimed that they were being destroyed through a combination of 
these packers? That was one of the issues. 

Mr. ParrisH. I am not familiar with the facts of the case. 

Mr. MacInryre. Is that case still pending? 

Mr. Parrisu. I don’t know. I would have to check—what is the 
name of the case again ? 

Mr. MacInryre. The Heinz Co. and others. 

Mr. Parrisn. I don’t know. 

Mr. MacIntyre. Will you inform Mr. McCulloch whether that 
case is still pending? 

Mr. Parrisu. I will be glad to do that. 

Mr. McCuttocn. Who is Mr. Miller? 

Mr. Parrisu. Mr. Leslie Miller—could I give you the picture on 
it? 

Mr. McCuttocu. Yes. I would like to know why he was one of 
the persons who apparently was a victim of the reduction in force? 

Mr. Parrisu. Yes. Well, if you will turn to the register on classi- 
fied attorneys, in that grade level you will find that Mr. Miller had 
the fewest retention points of any of the grade 18 trial attorneys with 
one exception. In the classified he was the very lowest. I have known 
Mr. Miller since I first came to the Commission and I certainly have 
a very high regard for his ability and I count him a very close personal 
friend. That was one of the very difficult parts of this reduction- 
in-force picture. I was dealing with people, some of whom I knew 
and regarded very highly and were subject to these more or less arbi- 
trary regulations of the Civil Service Commission. Probably it is 
best that it should be that way so personalities don’t interfere or enter 
into it. Mr. Miller was a very capable man. He was the lowest man 
on the grade 13 retention list. If anybody on that classified list was 
to be hit by the reduction then it had to be Mr. Miller. He was in- 
itially given a reduction-in-force notice. Subsequently, I believe, be- 
fore he actually went off the payroll, a new Commissioner, Commis- 
sioner Gwynne was appointed and Commissioner Gwynne apparently 
thought enough of Mr. Miller’s qualifications to name him as his legal 
assistant, a position he occupies today. 

That is all I can tell you about Mr. Miller on this point. 

Mr. McCutiocn. There was no ulterior motive so far as you were 
concerned or so far as you know in the RIF’ ing or whatever you call 
it of Mr. Miller? 

Mr. Parrisu. Oh, of course not. ; 

Mr. McCuttocu. Mr. Chairman, I would be glad if the counsel 
would submit for the record at this point all of the defendants if there 
be more than one in the Heinz case, because I am not acquainted with 
it and I noted that you mentioned that it affected Ohio, and so on. 

I would like all the defendants named if there be more than one. 

Mr. Evins. Let him supply it. 
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(The material supplied giving full information with respect to this 
case will be found in the appendix. The particular information re- 
quested by Mr. McCulloch is as follows:) 


H. J. HEINz Co., ET AL. 


DOCKET NO. 5994 






Complaint in this matter was issued May 21, 1952. Paragraph 1 of the com- 

plaint lists the names of 49 respondents. In the final decision 38 of the re- 

spondents were dismissed from the proceeding. A list of the respondents, with 

those dismissed indicated by an asterisk, follows: 

H. J. Heinz Company 

Campbell Soup Company 

Joseph Campbell Company 

Stokely Van-Camp, Inc. 

Bauer Cannery, Inc. 

Beckman & Gast Co., Inc. 

Buckeye Canning Co., Inc. 

Foster Canning, Inc. 

Gibsonburg Canning Company, Inc. 

Greenville Canning Co., Inc. 

Hirzel Canning Company 

Hunt Foods, Inc. 

Hunt Foods of Ohio, Inc. 

Lake Erie Canning Co. of Sandusky 

St. Mary’s Packing Co., Inc. 

Sharp Canning Co. 

J. Weller Company 

Winorr Canning Company, corporations, their officers, directors, agents, repre- 
sentatives, and employees 

Charles F. Boucher, individually and as a copartner in the partnership of Bryan 
Canning Co. 

Richard C. Boucher, individually, as a copartner in the partnership of Bryan 
Canning Co., and as a Director of The Ohio Canners Association, Inc. 

George A. Hathaway, individually, as the present sole owner, and formerly as a 
copartner in the partnership of Home Canning Co. 

Lawrence B. Hall, individually and as a former copartner in the partnership of 
Home Cannong Co. 

Robert H. Timmer, individually and as a copartner in the partnership of Tip Top 
Canning Co. 

Thomas G. Timmer, individually, as a copartner in the partnership of Tip Top 
Canning Co., and as 2d Vice President of The Ohio Canners Association, Inc. 

Henry A. Diegel, individually and trading under the name and style of Diegel 
Canning Co. 

Luke F. Beckman, individually and trading under the name and style of Minster 
Canning Co. 

Charles F. Stemley, individually, and trading under the name and type of Stem- 
ley Canning Co., and as a Director of The Ohio Canners Association, Inc. 

The Ohio Canners Association, Inc., incorporated as The Ohio Canners Associa- 
tion 

Walter A. Scheid, individually, as President of The Ohio Canners Association, 
Ine., and as Manager of the Napoleon, Ohio, plant of Campbell Soup Company 

French Jenkins, individually and as 1st Vice President of The Ohio Canners Asso- 
ciation, Inc. 

Paul Hinkle, individually and as Secretary-Treasurer of The Ohio Canners Asso- 
ciation, Ine. 

Roy Irons, individually and as Assistant to the President of The Ohio Canners 
Association, Ine. 

Paul Korn, Norman M. Spain, Karl Hirzel, and Leroy Wenger, individually and 
as Directors of The Ohio Canners Association, Inc. 

Albert F. Dreyer, individually and as Secretary-Treasurer of Indiana Canners 
Association, Inc. 

pay ce J. Wilson, individually and as Manager of Contract Crops of H. J. Heinz 

ompany 

Howard BE. McKinley, individually and as Midwest Regional Manager of Manu- 

facturing for H. J. Heinz Company 
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Everitt E. Richard, individually and as Manager of the Bowling Green, Ohio, 
plant of H. J. Heinz Company 


Cyril P. Roberts, individually and as Manager of the Fremont, Ohio, plant of 
H. J. Heinz Company 


Edgar W. Montell, individually and as Manager, Agricultural Department of 
Joseph Campbell Company 


Harold R. Collard, individually and as Divisional Manager, Agricultural Depart- 
ment of Joseph Campbell Company : 
Herbert F. Krimendahl, individually and as President of Stokely Van-Camp, Inc. 


Samuel Hammond, individually and as District Manager of the Ohio plants of 
Stokely Van-Camp, Inc. 


Russell Kline, individually and as Assistant District Manager of the Ohio plants 
of Stokely Van-Camp, Inc. 

A. A. Ehrman (first name unknown), individually and as Manager of the Curtice, 
Ohio, plant of Stokely Van-Camp, Inc. 


George W. Conelly, individually and as Manager of the Wauseon, Ohio, plant of 
Winorr Canning Company 


George Wenger, individually, as Secretary Treasurer and Manager of Lake Erie 

Canning Co. of Sandusky 

(In addition there were subsequently received from the Commis- 
sion a copy of the record of its final opinion and decision in the 
matter, as well as a copy of the record of a dissenting opinion. The 
are also included in the appendix of the record; see pp. 471-515.) 

Mr. MacIntyre. May I also ask that you inform this committee 
about another case on Miller’s docket at that time, FTC docket 6074. 
Inform this committee the date that complaint issued, the status of it 
at the time Mr. Miller was RIF’d and it was on his docket, and whether 
or not it is still pending ? 

Mr. Parrisu. Is the case the Cascade case ? 

Mr. MacIntyre. No; this is Florida Citrus Mutual. 

Mr. Parrisu. I see. 

Mr. MacIntyre. A case that arose from the State from which Mr. 
Akerman came. 

Mr. Parrisn. As far as I know it is still pending. I assume we 
get a copy of the transcript. 

Mr. Evins. We can direct inquiries on these cases to the chiefs of 
the bureau handling these cases. 

Mr. Parrisu. I don’t remember all these questions you asked me. 

Mr. Evins. Supply that information for Mr. McCulloch and we 
will defer on the other. 

(The information requested will be inserted in the appendix. ) 

Mr. Evins. Since my colleague has made some summary of the testi- 
mony, I think it appropriate that we might make some comment. 

Mr. Delaney testified that a lot more emphasis was placed on per- 
sonnel. He was given a higher grade, displaced a career man in the 
Department and testified that a lot more emphasis was placed on per- 
sonnel. I think the record will bear out that there was much more 
importance placed on personnel in view of the large number of persons 
who were displaced and the terrific pressures on the Chairman from 
the White House and G. O. P. Central Committee for patronage mat- 
ters, and I do believe that there was much more importance placed on 
personnel under Mr. Delaney’s eee and work at this time. 

Although Mr. Delaney testified that he did not know some of the 
provisions of section 5 of the Performance Rating Act. of 1950, he did 
state that it was the practice to permit employees to write their own 
job description sheets and that Mr. Kintner, Mr. Akerman, and Mr. 
Didinen and Mr. Parrish constituted the Employment Board of the 
FTC and not the Commissioners themselves. 
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These four bright, young gentlemen, very able men, very fine effi- 
cient, skilled personnel of the Commission appointed by the Chairman 
constituted the Employment Board for the Commission and not the 
Chairman himself nor even the members of the Commission. Now our 
friend Mr. Parrish has also testified that he decided how much of the 
overall $125,000 cut should be made in a particular office. He decided 
that $100,000 of this cut be directed toward the antimonopoly work 
of the Commission. 

It brings up the point of the central issue of this inquiry—the system 
that prevails at the FTC. Chairman Howrey has great powers under 
the Hoover Commission Reorganization Plan 8. Some have said that 
his powers are too great per se. The Chairman just can’t possibly 
perform all of his duties. He of necessity has to speak before bar 
associations, trade groups, and industry organizations on public rela- 
tions work as Chairman of the Commission. 

He has therefore delegated great policy decisions and responsibili- 
ties of the highest importance to a few key self-appointed subordinates 
who make these important policy decisions rather than the Chairman 
and rather than the Commission itself, under the prevailing system. 

Evidence shows that the Bureau of the Budget decided a cut was 
necessary for the Commission and that the Congress decided that a 
reduction in funds was necessary for the Commission, and our friend 
Mr. Bob Parrish testified that he made the decision on the overall 
fund reductions for FTC. 

These decisions were of the highest importance. I compliment my 
friend upon the position which he holds in the Commission. He de- 
cided that of the $125,000 reduction Congress authorized $100,000 
should come from the important Bureau of Antimonopoly. The 
greatest cut came in this important law enforcement work. 

There is a matter with which small business is greatly concerned 
and tremendously interestffied. Apparently Mr. Parrish didn’t know 
about this oil cartel matter and perhaps several quantity limit cases 
and antimerger and antimonopoly cases. 

So I say that the testimony brings up the central point of interest 
of this inquiry, that the Chairman with his great powers has so much 
important work to do, meeting bar associations, industry groups and 
trade groups that he cannot properly perform all these functions, but 
he has four keymen—bright and able as they may be—to whom he 
has delegated these responsibilities, rather than assuming them him- 
self, maka the decisions himself or the Commission making these 
decisions. 

I think those remarks, made without criticism of anyone, are 
appropriate observations to be made from the inquiry and the testi- 
mony this ee 

Thank you, gentlemen, you will make yourselves available for recall 
if the committee desires. 

Mr. Glendening, will you come around. 

Do you solemnly swear the testimony you are about to give the 
committee will be the truth, the whole truth, and nothing but the 
truth, so help you God? 

Mr. Guenventne. Yes, I do. 

Mr. MacIntyre. What is your position at the Federal Trade Com- 
mission ? 

80630—56—pt. 119 
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TESTIMONY OF WILLIAM P. GLENDENING, CHIEF, DIVISION OF 
BUDGET AND FINANCE, FEDERAL TRADE COMMISSION 


Mr. GLENDENING. I am budget officer. 

Mr. MacIntyre. How long have you held that position ? 

Mr. GLENDENING. Since either March or April 1947, 

Mr. MacIntyre. And you were in that position then during the 
year 1953 ? 

Mr. GLENDENTING. I was. 

Mr. MacIntyre. And as a part of your duties in that position you 
have made determinations of what the normal attrition is at the FTC 
in terms of dollars in making up your budget, is that correct? 

Mr. GLENDENING. Yes, I usually apply a small amount for attrition. 

However, the turnover is rather low and there is practically only 
a very small amount. 

Mr. MacIntyre. Would that amount be in keeping with the amount 
that you have testified applies in your appearance before the Appro- 
priations Committees of the House and Senate? 

Mr. GienventNe. I don’t specifically recall the testimony you refer 
to, but whatever I testified at that time, I stand behind now. 

Mr. MacIntyre. The attrition would not be any smaller than you 
told them on the occasion of your appearance? 

Mr. GienpentnG. Ordinarily not, I wouldn’t say so. 

Mr. MacIntyre. What was the attrition that you estimated would 
apply for fiscal year 1954, that is during the summer of 1953? 

Mr. GLEenNDENING. I couldn’t say offhand without checking to see 
what figures I used. But I don’t think I figured more than about 
thirty to forty thousand dollars. 

Mr. MacInryre. Can you tell us what the attrition actually turned 
out to be in that fiscal year ? 

Mr. GienvENtNe. No, sir. 

Mr. MacInryre. Will you supply us with that figure as to what in 
total dollars the attrition turned out to be for the entire Commission 
for the fiscal year 1954? 

Mr. GLENDENING. Yes, I will furnish it. 

Mr. MacIntyre. Supply us your estimate as well as what it actually 
turned out to be. 

Mr. GLEeNDENING. If I can find it. 

Mr. MacInryre. That is aside from the reduction in force? 

Mr. GLENDENING. Yes. 

Mr. MacIntyre. Just what the turnover was aside from reduction 
in force? 

Mr. Gienventne. All right. 

(The information required was supplied and is as follows:) 


Question of Mr. MacIntyre: 

“1. Will you supply us with that figure as to what in total dollars the attrition 
turned out to be for the entire Commission for the fiscal year 1954? 

“2. Supply us your estimate as well as what it actually turned out to be.” 

Answer. The total attrition for fiscal year 1954 exclusive of the reduction in 
force amounted to $159,922. It should be noted, however, that this amount does 
not represent a saving because a substantial number of the employees leaving 
the payroll were clerks, stenographers, or typists which had to be replaced as 


soon as possible. 
The records do not reflect the estimated attrition at the beginning of the year. 
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Mr. MacIntyre. As a part of your duties as Budget Officer, you 
also make determination of the average salary for different classes of 
personnel for the Commission; is that correct ? 

Mr. GLENDENING. The only average I figure regularly is the average 
salary of the overall staff at the time the budget estimates are sent 
to Congress. That is one of the figures that they ask for. 

Mr. MacIntyre. What is that today? 

Mr. GLENDENING. I haven’t figured it since the new pay raise. At 
the time the budget was submitted in November of last year it was 
about $6,350 per employee. 

Mr. MacInryre. That would be on the basis of this pay raise just 
about what ? 

Mr. GLENDENING. It would be 714 percent above that. 

Mr. MacIntyre. Added to the $6,300? 

Mr. GLENDENING. Yes; the average would run about $6,700 now, 
possibly. I don’t know. 

Mr. MacIntyre. That includes messengers and stenographers? 

Mr. GLENDENING. Yes. 

Mr. MacIntyre. If that were to be limited to professional person- 
nel, it would be considerably higher than that; wouldn’t it? 

Mr. GLENDENING. It oval be some higher. 
oat MacInryvre. It would be rather substantially higher; wouldn’t 
it? 

Mr. GLENDENING. I think so. 

Mr. MacIntyre. $6,700—would you think about $8,000 ? 

Mr. Guenventna. I think it would fall somewhere between $7,500 
and $8,000, in that general area. 

Mr. MacIntyre. Will you also supply us with your average on that 
as of this time, that is on the professional personnel ? 

Mr. Gienventne. All right. 

Mr. MacIntyre. And supply it for the record of this committee. 
That isn’t too difficult to do, for you; is it? 

Mr. GLENDENING. No; I can get that very readily. 

Mr. McCuiiocn. For comparative purposes can we get that for 
other independent agencies also? 

Mr. GLENDENING. It is a matter of record in the President’s budget 
submitted to Congress each year. In the appendix where it shows 
the pay breakdown it shows the averages for all agencies. 

Mr. Evins. I believe that that information should be obtained by the 
staff and added to the record. 

Mr. McCutzocn. I would be pleased if it would. 

Mr. Evins. It may be included by reference to the President’s 
budget. 

Mr. GLENDENING. May I suggest, Mr. Chairman, that also I might 
furnish the average prior to the pay raise which would be more com- 
pas to other agencies than the estimate for the actual new pay 
scale. 


Mr. MacIntyre. Will you give to us on both bases, before and after ? 
Mr. GLENDENING. Yes. 
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(The material requested is as follows:) 


Average salary of professional employees 


As of June 30, 1955: 
OGG mabary Wie ns i et GD, Bhs FD $8, 147 
New! salaryomaies.63o kh ee ek i a 8, 758 


Average salaries exclude Commissioners but do include Executive, Bureau 
Directors, and Division Chiefs. 

Mr. MacIntyre. Do you have with you a copy of the replies that 
were made to the questions submitted by the chairman of the sub- 
committee ? 

Mr. GLEeNDENING. I don’t, but I think I can borrow a copy from 
somebody here. 

Mr. MacIntyre. If you can borrow it. 

You prepared, did you, the budget figures that are included in the 
answers made to this subcommittee on April 14? 

Mr. GLENDENTING. Yes. 

Mr. MacInryre. I ask you to turn to the answer to question 10. 

Mr. GLENDENING. Was that the first letter, Mr. MacIntyre? 

Mr. MacIntyre. Yes. 

Mr. GLENDENTING. I have it. 

Mr. MacInryre. Keeping in mind the question and the answer on 
question 10, I will ask you to state for the record, that as of April 1, 
1953, what was the annual cost of the salaries of the Executive Direc- 
tor, the Secretary and his assistants including Division Chiefs? 

Mr. GuenpventnG. The question shows $69,900. 

Mr. MacIntyre. Now, I ask you to look to question 11. 

Mr. Evins. You mean the answer shows that amount? 

Mr. GLENDENING. Yes, sir. 

Mr. Evrns. Not the question. 

Mr. GLENvENING. The answer shows that figure. 

Mr. MacIntyre. I ask you to look at question 11. It includes a 
total on the cost of the Executive Director and his assistants, includ- 
ing Division Chiefs, as of January 1, 1955. What is that total? 

Mr. GLeNDENING. The answer shows $58,040. 

Mr. MacIntyre. Now, look to question 12 and that calls for the 
cost of the salaries of the Secretary and his assistants including di- 
vision chiefs as of January 1, 1955. What is the total on that, if you 

lease ? 
: Mr. GLENDENING. The answer to the question shows $34,080. 

Mr. MacIntyre. Those answers are correct, aren’t they ? 

Mr. GLENDENING. Yes, sir. 

Mr. MacIntyre. Now, I ask you to look at question 13, which 
inquires concerning the cost of the salaries of the Director of Person- 
nel and his assistants as of April 1, 1953. What is the answer to 
that ? 

Mr. GLENDENING. $21,860. 

Mr. MacIntyre. Now, looking to question 14, and that calls for the 
cost of the salaries of the Director of Personnel and his assistants as 
of January 1, 1955. 

What is the answer to that? 

Mr. GLENDENING. $32,775. To go back to question 13, I notice there 
is a total on page 2, showing the present equivalent salary. It seems 
that there are 2 sections to the answer 13. 
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I see. The present staff was $21,960; that is right. I had not read 
the question. I did not prepare the particular answers myself. 

Mr. MacIntyre. The answers are correct in your judgment. 

Mr. GLENDENING. In my judgment they are correct. 

Mr. MacIntyre. I direct your attention to the question and answer 
under No. 16 and that calls for the cost, that is the total cost of the 
chief press relations officer and his assistants, and what is the total 
on that as of January 1, 1955. 

Mr. GLENDENING. About $18,200. 

Mr. MacIntyre. Now, we want to direct your attention to some 
questions that were included in the second questionnaire. 

Mr. McCuttocn. Mr. Chairman, we have had some questions pro- 
pounded and lengthy answers thereto. I believe your questions begin 
with what, Mr. Counsel ? 

Mr. MacIntyre. Question No. 10. 

Mr. McCutxocnw. Question No. 10. I think in order to make a rec- 
ord which fully reflects all the facts that question No. 10 on this so- 
called first report with all on that page and question No, 11 with all 
on that page and question No. 12 with all on that page and question 
No. 13 with all on that page and question No. 14 with all on that 
page and question No. 15 with all on that page, should be made a part 
of the record. 

Mr. MacIntyre. If I may, I would like to make an observation on 
that. There are certain statements contained on page 2 of question 11 
that I think in order to understand you will have to have another 
witness on the stand. 

Mr. Evrys. The questions and answers indicated by Mr. McCulloch 
will be received in the record. 

(The document referred to is as follows:) 


Question No. 10: List the names of the Executive Director and Secretary and 


his Assistants, including Division Chiefs, and state the salaries of each as 
of April 1, 1953. 


D. C. Daniel, Executive Director and Secretary__._........___.________ $11, 800 
William L. Haigh, Assistant Secretary for Minutes.....u.........._.__ 6, 940 

William P. Glendening, Jr., Assistant Secretary and Chief, Division of 
aR III UF NI a, sis ch Seecsdein penne hi iarietindiaiioas below 10, 000 
Oliver E. McAdams, Chief, Division of Personnel and Assistant Secretary 8,560 
Thomas P. Baxter, Chief, Division of General Services_._._.cu........__ 7, 040 
Clarence J. Yost, Administrative Assistant._....__.__.__.--___________ 5, 940 
Eunice V. Hutton, Organization and Methods Examiner___.___________ 6, 140 
John W. Karsner, Chief, Legal and Administrative Records____________ 6, 940 
Duncan Price, Chief, Division of Information__.-._._.__-__--_______-__ 6, 540 
alc bi bike habit apnphinieensescbdemeataab bane ed aaa dn artedakbntabieen ld vacbenset Lise 69, 900 


Question No. 11: List the names of the Executive Director and his Assistants, 
including Division Chiefs, and state the salaries of each as of January 1, 1955. 


Alexander Akerman, Jr., Executive Director_._.__...._.--_-_..--__-.-.. $12 
John R, Heim, Assistant to Executive Director 


John A. Delaney, Director of ee eee 600 
William P. Glendening, Jr., Chief, Division of Budget and Finance_._..__ 10, 200 
Thomas P. Baxter, Chief, Division of Management and Organization._.___. 9, 600 
Clarence J. Yost, Chief, Division of General Services___._......_-.--_ 7, 040 

ta taaniale cdi d.a. ee We ep tincrdiAictetaai ecleadaigas lars pbstgttcahiv arena coecibesmsoeden inne 58, 040 


With reference to the information given in answer to question 11, it should be 
pointed out that major functional changes have taken place. 
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As to the position of Executive Director, the Management Survey Report made 
the following statement: 

“The Executive Director would be the key officer in the proposed staff organ- 
ization. As the Chairman’s deputy for administration, he would have direct 
responsibility for the supervision of four proposed bureaus and, consistent with 
the Administrative Procedure Act, would function for the Chairman in admin- 
istrative matters in connection with the proposed offices of the General Counsel, 
Secretary, Economic Adviser, and hearing examiners.” 

These changes are intended to furnish, at the staff level, control and direction 
which did not previously exist. Your committee in a previous report, House 
Report No. 3236, 81st Congress, 2d session, entitled, “Antitrust Law Enforcement 
by the Federal Trade Commission and the Antitrust Division, Department of 
Justice—a Preliminary Report,” commented on the lack of executive direction 
(p. 8), administrative control to hold the staff to the highest level of operating 
efficiency (p. 44) and any consistent plan in the selection of cases (pp. 16 and 17), 
as well as on division of the staff into autonomous bureaus which tended to 
operate as “little domains” independent of the agency as a whole (pp. 10 and 11). 

The management survey also called for considerable delegation of authority 
(see also p. 11 of H. Rept. No. 3236, 81st Cong., 2d sess.), and the imposition of 
a system of reports to enable the Commission to examine the exercise of the 
delegated authority. This has, entailed added responsibility in the Office of the 
Executive Director. 


Question No. 12: List the names of the Secretary and his Assistants, including 
Division Chiefs, and state the salaries of each as of January 1, 1955. 


Boebéert M:) Parrish, Boecretaryoo ee he $11, 300 
Joseph W. Kuzew, Assistant Secretary for Minutes 

Paul M. Trueblood, Assistant Secretary, Legal and Public Records 

Seymour F. Stowe, Chief, Division of Public Information 


Total 34, 880 


The duties of the Secretary have been increased through delegation to him by 
the Commission of authority to close investigational files on the recommendation 
of the staff. This delegation, as is indicated in the answer to question 8, has 
enabled the Commission to devote its time to more important functions and has 
enabled it greatly to decrease its backlog. At the same time, it has imposed 
much greater responsibility on the Secretary and has increased the requirements 
of the office. In addition, the Secretary serves as the chairman of the task force 
on mergers and acquisitions. These additional duties being delegated to him 
by organization directive No. 13 of April 4, 1955. 

Question No. 13: List the names of the Director of Personnel and his Assist- 
ants and state the salary of each as of April 1, 1953. 


Oliver F. McAdams, Director of Personnel 
Elsie I. Rodstrom, personnel assistant 
Jessie R. Huston, personnal assistant 
Betty H. Davis, secretary 


On April 1, 1953, the staff of the Office of Personnel was the lowest it had been 
in many years. For instance, on September 30, 1950, after the reorganization 
of 1950, the staff consisted of: 


[Present equivalent salary in parentheses] 


Andrew N. Ross, Director of Personnel ($8, 360) 
Oliver F. McAdams, Classification Officer and Assistant 
Director of Personnel 
Ardeth L. Hertzog, position classifier 
Jessie R. Huston, personnel assistant_ 
Frances Jackson, personnel assistant 
Margaret M. Mullen, employee relations assistant 
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Question No. 14: List the names of the Director of Personnel and his assistants 
and state the salaries of each as of January 1, 1955. 


John A. Delaney, Director of Personnel___..__..---------------------- $9, 600 
Robert B. Sherwood, Assistant Director and classification officer___.___- 8, 260 
Hisie 5. HeGstrom, pincemient GMeeT 8 nnns dene iisl ee eneneeerei+ 5, 940 
SORES TE, TI: TE TE iris be peget pink tenigpeniecerecepdimonrcapass 4, 545 
Betty Wi; ‘ver, polresder’ Comaeet a eee 4, 330 

OG in he ne ek eek eee at beseinseueent 32, T75 


Question No. 15: List the names of the chief press relations officer and his assist- 
ants and state the salary of each as of April 1, 1953. 


Dunean Price, Chief, Division of Information__._._._____---_--_---------~- $7, 640 
Madge C. Watkins, information specialist__........___.........----~-- 4, 705 
Bobbie W. Dyer, clerk-stenographer___...._-__------__.__-_-__----_-~- 3, 255 


Nore.—The position of chief press relations officer had been in GS-14 (basic 
entrance salary $9,600) for 17 years, from 1935 until 1952, but incumbent did 
not receive it as of April 1, 1953. 

Note.—From time to time attorneys were assigned to write press releases on 
their cases. 

Mr. MacInryre. I would like to direct your attention to question 
No. 26 in the first questionnaire. 

Mr. GLENpDENING. O. K. 

Mr. MacIntyre. And will you also look at the question 27; the first 
of those, No. 26, carries a total allocation as well as expenditures on 
travel for the entire agency. 

Mr. GLenvENING. That is right. 

Mr. MacInvyne. I would like to offer the No. 26 question and answer 
for the record. 

Mr. Evrns. It may be received. 

(Mr. Evins decided on page 478 of this transcript that the document 
not be received.) 

Mr. MacInrryre. No. 27, that shows the amount of funds spent for 
travel by each of the Commissioners, the General Counsel, and the 
director of each bureau and the Executive Director and the Secretary 
of the Commission and each of the legal assistants attached to the 
office of a Commissioner in fiscal 1954 and fiscal 1955 and showing 
the purposes for that, doesn’t it ? 

Mr. Gienvenrin«e. That is right. 

Mr. MacInryre. It consists of four pages? 

Mr Gienventne. Correct. 

Mr. MacInryre. I would like to offer that. 

Mr. Evins. It may be received. 

(Mr. Evins decided to rule on page 478 of this transcript that the 
document not be received. ) 

Mr. McCuttocn. I wonder if the evidence is available with respect 
to travel expenses for these same periods over a period of several 
years so we might have a proper comparison. 

Mr. Evins. I have decided to rule that it not be received. 

Mr. McCuttocu. You mean this thing? 

Mr. Evins. That is right. 

Mr. MacIntyre. We withdraw No. 26 and No. 27, both. 

I direct your attention to page 2 of the entire answer given to ques- 
tions 28 and 29: The answers to those questions show the amount of 
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funds that were allocated and the amounts that were used in anti- 
monopoly casework for fiscal years 1954 and 1955. 
Mr. GLENDENING. For the first half of 1955. 


Mr. MacInryre. For the first half of 1955 and the fiscal year 1954. 
Mr. GLenpDENtNG. That is right. 


Mr. MacIntyre. I would like to ask that that be received. 
Mr. Evins. That may be received. 
(The document referred to is as follows:) 


Questions Nos. 28 and 29: 


28. What was the total amount of funds (a) allotted and (b) used by each 
bureau for the investigation of antimonopoly cases during the fiscal year 
1954, and the first half of the fiscal year 1955? 

29. What were the total amounts of funds (a) allotted and (b) used by 
each bureau for the trial of antimonopoly cases in the fiscal year 1954, and 
the first half of the fiscal year 1955? 

Financial records maintained by the Commission do not, in most instances, 
reflect any distinction between investigation and trial of antimonopoly cases. 
They do reflect however the total cost of antimonopoly case work. In the follow- 
ing schedule those items which can be separately identified are preceded by “‘T” 
for trial items only, and “I” for investigation only. 


Antimonopoly case work, Ist half of fiscal year 1955 
fiscal year 1954 


| 
Allotted Used Allotted Used 


General Counsel stnigpialciateiial $123, 500 | - $115, 507 
Bureau of Antimonopoly eisctedudinmale aaa 1, 086, 000 
Bureau of Litigation -- --_-_-_- jcc ead nas T 163,150 
Bureau of Investigation -__-__-- ned a PES Pee eee 399, 400 
Bureau of Industrial Economics (includes | 
Division of Accounting now in Bureau of | | 
Rresmeiine ho ee ee 253, 000 abe est, 
nN GF EINE ick sc cccennnncsnekadcteuns i 1a. ealdoaeme 68, 400 
ee ee ee, ey Ue 
Bureau of Administration (prorata share): 
Legal Records__.........-.- icon iiatpenaaemneaie 65, 600 54, 400 |__- 
Stenographic pool___-_-----_--- ih ite | 44, 720 31, 166 
Prorata share of general operating expenses_____) 41,770 | 45, 633 
Secretary (Legal Records) _- é .| . Lead 








ee ee asa | 1,545,307 


Note.—The committee may be interested in the following table which reflects total funds allotted and 
used for antimonopoly case work as a percentage to funds appropriated and total funds expended 





Percent to total 


Used 


—~ 


Fiscal year: 
Rss didi tila natn 
Secrest hal asl netiee ecpiaiiaia add 
A eee 

Half year, 1955 


Mr. McCutiocn. And again, Mr. Chairman, so we have a proper 
comparison with prior expenditures, could we have the information 
for the two periods that compare previous to this? 

Mr. Evins. If it is available and the budget officer will supply it for 
the same period in other years, it may be received. 

Mr. MacIntyre. Yes; I would like to have that in the record. 
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(The document referred to is as follows:) 


Antrmanenele case work, fiscal years 1952-53 


| Fiscal year 1952 


Allotted Used | Allotted 


| 
his Fiscal year 1953 


General Counsel. -___- ‘ : $105, 340 | $113, 352 | $106, 890 
Bureau of Antimonopoly Ee 1, 066, 625 , 1, 134, 120 | 1, 130, 835 
Hearing examiners - -- a Zs 59, 500 48, 696 | 55, 000 
Bureau of Industrial Economics___.._____--__-__| 262, 645 234, 917 | 302, 200 
Legal and Administrative Records. ..._._._____) 53, 975 54, 383 56, 930 
Prorata share of: | | 
Commissioners: Commission offices anc 
executive office . = 1100, 495 |. ne 
Stenographic pool___--.- Sees 70, 725 52, 651 73, 8: 42, 000 
General operating e xpenses. s iatanied 51, 910 | 55, 687 | 30, 41, 576 


es bess dancanbuenssvheséumanansees= 1, 71, 215 | 1, 693, 806 | 755, 96 1, 711, 218 





i This prorata ieee is reflected as a part of executive direction and management in sullehlanetsh years, 


Mr. MacInryre. I direct your attention to question No. 33: 


What were the total amounts of funds for salaries and travel spent in con- 
nection with trade practice conferences in fiscal year 1953, fiscal year 1954, and 
the first half of fiscal year 1955? 


The answer is on page 2 in response to that question, is that correct? 
Mr. GuenpdENING. That is right. 

Mr. MacInrvre. I offer that. 

Mr. Evtns. It may be received. 

(The document referred to is as follows:) 


Question No. 33: What were the total amounts of funds (for salaries and travel) 
spent in connection with trade practice conferences in (a) fiscal year 1953; 
(b) fiscal year 1954; and (c) the first half of the fiscal year 1955 by each 
of the following: (1) Bureau of Consultation, (2) Commissioners, (3) 
others. 
FISCAL YEAR 1953 


Bureau of Industry Cooperation, Division of Trade Practice Confer- 
ee a rece puede asec acalienen $199, 549 
Commissioners * 653 
78,436 


208, 638 


FISCAL YEAR 1954 


3ureau of Industry Cooperation, Division of Trade Practice Confer- 

ences 192,288 
Commissioners 21,322 
Others * 20, 197 


213, 807 


FIRST HALF OF FISCAL YEAR 1955 


Bureau of Consultation, Division of Trade Practice Conferences 89, 367 
Commissioners 12,012 
Others * 10, 355 


Total, first half of fiscal year 1955 101, 734 


1 Includes only eerz and travel costs for actual days spent in trade-practice conferences. 

2Cost of employees in Legal Records assigned to maintenance of Trade Practice Confer- 
ence files and pro rata share of central stenographic pool. No amount included for pro 
rata share of general operating expenses. 

8 Under reorganization stenographic and clerical costs charged in previous years is in- 
cluded in Bureau costs. Other charges consist mainly of estimated cost of trade- -practice 
functions in the Office of the General Counsel. 
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Mr. MacInryre. Now directing your attention to question 30: 


What was the amount of funds that was expended by the Commission in the 
period from July 1, 1954, to February 11, 1955, for field investigations and for 
the trial of merger cases at the Commission? 

What was the amount spent on field investigations on merger cases 
in that period of time? 

Mr. GLeNDENING. Field investigations, $90,640. But it is foot- 
noted that it includes the cost of project attorneys, accountants, econo- 
mists, and statisticians as well as the field officers but I would like to 
state that they do not include any indirect expenses such as overhead 
and operating costs. 

Mr. MacInryre. But it does include all the direct expenses? 

Mr. GLENDENING. That is direct expenses of salary and travel. 

Mr. MacIntyre. How much was spent in the trial of merger cases 
in that same period of time? 

Mr. GLENDENING. $33,881. 

Mr. MacIntyre. I direct your attention to question 32 concerning 
the amount of funds that were expended by the Commission during 
the period of July 1 to December 31, 1954, for field investigations of 
cases based on charges of price discrimination alleged to be in viola- 
tion of the Robinson-Patman Act? What was that amount, field 
investigations ? 

Mr. GLENpDENTNG. Field investigations is $122,916. That also is 
only the direct expenses. 

Mr. MacIntyre. On the direct expenses? 

Mr. GLENDENING. Yes. 

Mr. MacIntyre. Now as to the trial of those cases during that same 
period of time, that is Robinson-Patman cases, was how much? 

Mr. GLENDENING. $49 437. 

Mr. MacInryre. Making a total for those 2 functions of $172,373 ; 
is that correct ? 

Mr. GLENDENING. Correct. 

Mr. Evins. Thank you, Mr. Glendening. Thank you for your testi- 
mony. 

Mr. Baxter, do you swear the testimony you are about to give before 
this committee will be the truth, the whole truth and nothing but the 
truth, so help you God ? 

Mr. Baxter. I do, sir. 

Mr. MacIntyre. You have given the reporter your name? 


TESTIMONY OF THOMAS P. BAXTER, CHIEF, DIVISION OF MANAGE- 
MENT AND ORGANIZATION, FEDERAL TRADE COMMISSION 


Mr. Baxter. Yes, sir. . 

Mr. MacIntyre. What is your present position with the Federal 
Trade Commission ? 

Mr. Baxter. I am Chief of the Division of Management and 
Organization. 

Mr. MacIntyre. What in general are the duties of that position? 

Mr. Baxter. To establish procedures, to make management studies, 
organizational studies, and to make recommendations based on such 
studies to the Executive Director. 

Mr. MacIntyre. How long have you held this position? 
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Mr. Baxter. I was promoted to that position on July 1, 1954, I 
believe that is the date. 

Mr. MacIntyre. July 1, 1954. 

Mr. Baxter. Yes, sir. 

Mr. MacIntyre. What position did you hold between July 1, 1953, 
and July 1, 1954? 

Mr. Baxter. I was Chief of the Division of General Services. 
Prior to that I had been an organization and methods examiner, 
approved by the full Commission for that position. 

Mr. MacIntyre. In your position between July 1, 1953, and June 
30, 1954, did you have an occasion to come in contact with any repre- 
sentatives of the Heller & Associates? 

Mr. Baxter. Yes, sir; I assisted them in their survey. 

Mr. MacIntyre. You gave them some advice on how to contact 
— in the Commission and assisted them in that respect ? 

r. Baxrer. It was mostly a fact-finding assistance. I gave them 
information on the present procedures. 

Mr. McIntyre. You showed them what the present organization— 
what the then existing organization and procedures were? 

Mr. Baxter. I gathered that information from the staff, set it up 
in flow chart form. After it was approved by the officials within the 
respective bureaus, it was then incorporated in their report. 

Mr. MacIntyre. And in that connection you showed them what 
the organization of the Commission was as of that time? 

Mr. Baxter. I was not in the organizational phase at all. I was 
just in the procedural phase, sir. 

Mr. MacIntyre. Well 

Mr. Baxter. I believe the Bureau Directors gave their organiza- 
tional information directly to the survey team. 

Mr. MacIntyre. I show you a document and ask you to state 
whether or not you recognize that as the organization chart of the FTC 
as of December 31, 1953, which was submitted to and included by 
Heller & Associates in their statement of their understanding of what 
was then in existence? 

Mr. Baxter. That is an organization chart, which was prepared I 
believe by Mr. Krogness of the management team. 

Mr. MaqIntyre. Of the then existing organization of the Federal 
Trade Commission ? 

Mr. Baxter. Of the existing organization as it was given to him by 
various bureau directors. I did not participate in the organizational 
phase at all. 

Mr. MacIntyre. That was based on the information he received at 
the FTC as you understand it? 

Mr. Baxter. I presume so. 

Mr. MacIntyre. I would like to offer that organization chart in the 
record. 

Mr. Evins. What is the date of it? 

Mr. Baxter. December 31, 1953. 

Mr. Evins. It may be received. 

(The document referred to is herewith inserted. ) 
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Mr. MacIntyre. I show you another organization chart, Mr. Baxter. 

Mr. Baxter. Yes, sir. 

Mr. MacIntyre. Will you tell us what that is? 

That is a chart that was included in the Heller report proposing the 
organizational setup of the Commission. 

Mr. Baxter. This was a chart that was included in the Heller report 
on their proposal for certuin organizational changes. | 

Mr. MacInryre. For the organizational setup within the Com- 
mission ? 

Mr. Baxter. Yes, sir. 

Mr. MacInryre. And will you state from your knowledge whether 
or not that organization as there proposed did take place? 

Mr. Baxter. Substantially so. 

Mr. MacInryre. What differences in the organization do you see 
on that chart that did not take place? 

Mr. Baxter. This may take a moment or two. 

Mr. MacInryre. Just state for the record what they were. 

Mr. Baxter. The position of Assistant General Counsel for Legis- 
lative Liaison was not filled. 

Mr. MacIntyre. It is provided for in the organization. 

Mr. Baxter. Yes, but that was a position that was not adopted. 

The position of Special Assistant to the General Counsel was not 
disturbed. That is, as you may have noticed, on this organization 
chart, it does not provide for a chief for that unit. The Commission 
decided to retain the chief of that unit. 

Mr. MacIntyre. But there is an office in the Commission today deal- 
ing with that function? 

Mr. Baxter. Yes. 

Mr. MacIntyre. It is provided for even though not so designated 
as it appears on that chart. 

Mr. Baxter. Yes. 

Mr. MacIntyre. Any other differences? 

Mr. Baxter. In the Bureau of Investigation, there is an organiza- 
tional unit designated as the chief, Division of Advertising. 

Mr. MacIntyre. Where is that now? 

Mr. Baxter. That work is performed in part by a task force and 
in part by the project attorneys in the Office of the Chief Project 
Attorney. 

Mr. MacIntyre. So there is an office now set up in the Chief Project 
Attorney’s office to handle that? 

Mr. Baxrer. No. The task force comes under the Division of Com- 
pliance. The advertising task foree—— 

Mr. MacInryre. So it is an office that has been set up as a part of 
the Compliance Division of the General Counsel’s office ! 

Mr. Baxter. To handle part of the work of this proposed Division 
of Advertising. 

Mr. MacInryre. So while it was not carried out exactly as it was 
proposed there, that has been carried out in setting up an office for 
that ? 

Mr. Baxter. In substance. There were two offices. 

Mr. MacIntyre. Any other differences between what Heller pro- 
posed in that chart and what exists? 

Mr. Baxter. There has been no office of the Director of Field In- 
vestigation established as yet. 
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Mr. MacIntyre. That has been established in the Office of the Chief 
Project Attorney; hasn’t it? 

Mr. Baxrer. Partly. 

Mr. MacIntyre. Where else? 

Mr. Baxter. The branch offices originally come directly under the 
Bureau Director. The Chief Project Attorney inasmuch as he assigns 
workload to them has a certain responsibility. 

Mr. MacIntyre. So the same number of offices exist as was proposed 
there ? 

Mr. Baxrer. No. This Office of the Director of Field Investigations 
does not exist. 

Mr. MacIntyre. That is one that does not exist that they did pro- 

ose ? 
. Mr. Baxter. And the Office of the Chief of the Division of Advertis- 
ing does not exist. 

Mr. MacIntyre. There is a task force set up for that purpose under 
the Division of Compliance, isn’t it? I thought that was your testi- 
mony. 

Mr. Baxter. No, sir. My testimony was that the task force assumed 
part of the work. 

Mr. MacInryre. Then an office was set up, such as was recommended 
there, but it handles only a part of the work. 

Mr. Baxter. Yes, sir. 

Mr. MacIntyre. All right, let us go on. Was there any other office 
that they proposed which was not set up? 

Mr. Baxter. No, there is one other exception. They proposed that 
we abolish the branch office in Seattle. 

Mr. MacIwryre. And you didn’t? 

Mr. Baxter. We have not abolished that branch office. 

Mr. MacIntyre. So there is an extra office that is in existence 
beyond what they proposed ? 

{r. Baxrer. Yes, sir. 

Mr. MacIntyre. In that respect ? 

Mr. Baxter. Yes, sir. 

Mr. MacIntyre. Any other differences ? 

Mr. Baxter. There is none that I can see. I think all other offices 
were created. 

Mr. MacIntyre. As proposed ? 

Mr. Baxter. Yes, sir. 

Mr. MacIntyre. May I offer that chart for the record? 

Mr. Evrns. What is the date of the chart? 

Mr. Baxter. It is undated, sir. 

Mr. MacIntyre. It was prior to February 1954, that was when they 
submitted their report. 

Mr. Baxter. I presume so. 

Mr. Evrns. Has this functional chart gone into operation now sub- 
stantially ? 

Mr. Baxter. Yes, sir. 

It went into effect substantially on July 1, 1954. 

Mr. Evrns. It may be received. 

(The document referred to is herewith inserted.) 
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Mr. MactInryre. In that connection, Mr. Chairman, I would also 
like to ask Mr. Baxter to submit the organization chart for the FTC 
as of July 1, 1955, the one that is in use. 

Mr. Baxter. Yes, sir. 

Mr. MacIntyre. Do you have it with you? 

Mr. Baxter. I may. I have to check. 

This chart dated July 1, 1954—— 

Mr. MacIntyre. That was the one that actually went into effect 
on the reorganization. 

Mr. Baxter. Yes, sir. 

Mr. MacIntyre. I would ask that that be received. 

Mr. Evins. Wherein does this chart differ ‘from the latter one that 
has been received? Could you tell the committee that ? 

Mr. Baxter. In addition to the offices I mentioned in my previous 
testimony I believe there is an office in the General Counsel’s Office 
that was established on this chart. 

Mr. Evins. Is that one additional to the other one? 

Mr. Baxter. As you recall there were two offices that were not estab- 
lished, which I stated the management survey report called for estab- 
lishment. 

In lieu thereof this one office was established and that was the As- 
sistant General Counsel for Consultation, Special Counsel for the 
Bureau of Consultation. 

Mr. Evrys. That reflects in this latter chart? 

Mr. Baxter. I believe it shows there. I would have to haveit. No, 
we didn’t show it on this chart. This chart was purely on organiza- 
tional grounds and this 

Mr. Evins. You mean there are additional offices that are not re- 
flected on this chart? 

Mr. Baxter. It is adviser to the General Counsel staff, to aid in 
the work of the Bureau of Consultation. 

Mr. MacIntyre. There is another office that has been created that 
is not on that chart since the date it was set up. That is the task force 
on mergers. 

Mr. Baxter. Yes, sir. No task force is shown on the chart. 

Mr. MacIntyre. How many such offices exist in addition to those 
mentioned that are not shown on the chart? 

Mr. Baxter. The task force on mergers and the task force on adver- 
tising. 

Mr. MacIntyre. Are those the only two? 

Mr. Baxter. Yes, sir. 

Mr. MacIntyre. So those plus that chart would include a state- 
ment of the complete organization of the Commission ? 

Mr. Baxter. To the best of my knowledge, sir. 

Mr. MactInryre. I ask that this chart be received in evidence. 

Mr. Evins. It may be received. 

Mr. Baxter. I was just advised there is also a task force on com- 
pliance that does not show on this chart. That is also a composite 
group which is not in organization. 

(The document referred to is herewith inserted.) 











FED 
PROPOSED OF 


OIRECTOR 
HEARING EXAMINERS GENERAL COUNSEL 


ASSISTANT ASSISTANT 
GENERAL COUNSEL COSTE, AERTAATS GENERAL COUNSEL 


APELLATE DIVISION TO GENERAL COUNSEL COMPLIANCE Division | 


6s-'5 


CHIEF a 
DIVISION OF DIVISION O 
GENERAL SERVICES AND O 


1 


OIRECTOR 
BUREAU OF 
LITIGATION 


LEGAL ADVISERS ON CHIEF CHIEF 
ANTIDECEPTIVE DIVISION OF DIVISION OF 
PRACTICES ADVERTISING ACCOUNTING 


1 (Face p. 296) No. 


LEGAL ADVISERS ASSISTANT DIRECTOR 
BUREAU OF LITIGATION 


MANAGER 
WASHINGTON 
BRANCH 


80630 O - 56 - pt. 


* | MOEPENDENT EXCEPT FOR ADMINISTRATIVE PURPOSES 








FEDERAL TRADE COMMISSION 
PROPOSED ORGANIZATION OF STAFF FUNCTIONS 


EDWARD F HOWREY-CH AIRMAN 
LOWELL 8. MASON 
JAMES M MEAD 


ALBERT A GARRETTA 
JOHN @ GWYNNE 





LEGAL ADVISER 
AND ASSISTANT TO 
CHAIRMAN 


ERAL COUNSEL EXECUTIVE OIECTOR | seoneram | 
: Lsiaiansilaciadinnen ee 


cr 


i ASSISTANT CHIEF ASSISTANT SECRETARY ou 

GENERAL COUNSEL OIVISION OF FOR LEGAL AND 

COMPLIANCE DIVISION EXPORT TRADE PUBLIC RECORDS PUBLIC | 

|} Cre] (eihsichenceadll Techn ceachaadle 
CHIEF 


CHIEF OMiEF DIRECTOR 
DIVISION OF DIVISION OF MANAGEMENT DIVISION OF oF 
GENERAL SERVICES AND ORGANIZATION BUDGET ANDO FINANCE PERSONNEL 


OIRECTOR 
BUREAU OF 
INVESTIGATION 


HIEF CHIEF DIRECTOR CHIEF CHIEF 
HION OF DIVISION OF ensseet or DIVISION OF DIVISION OF WOOL, FUR 
RTISING ACCOUNTING ATTORNEY FIELD INVESTIGATION SCIENTIFIC OPINIONS AND FLAMMABLE FABRICS 


00-8 5 | indenlinlD Leitteaninteinte Riemann Uinnentieaannee 
MANAGER 


MANAGER MANAGER 
WASHINGTON CLEVELAND CHICAGO 
BRANCH need peta 


Ee ee 





HOWREY EXHIBIT I 


EXHIBIT 2l 





ECONOMIC ADVISER 







DIRECTOR 
or 
PUBLIC INFORMATION 


















DIRECTOR 
BUREAU OF 
BUSINESS ECONOMICS 


DIRECTOR 
BUREAU OF 
CONSULTATION 



















CmIEF 
DIVISION OF ECONOMIC 
EVIDENCE AND REPORTS 


CHIEF 
DIVISION OF 
FINANCIAL STATISTICS 


CHIEF 
DIVISION OF 
STIPULATIONS 


CHIEF 
DIVISION OF SMALL 












No, 2 


296) 


1 ( Face p. 


80630 O - 56 = pt. 


———-——— ADMINETRATION ONLY 


DIVBION OF SPECIAL 
LEGAL ASSISTANTS 








FED 
ORGANI 





FEDERAL TRADE COMMISSION 
RGANIZATION OF STAFF FUNCTIONS 








ee 2 ee REE J NP om 





+a 


so 


FEDERAL REGULATORY COMMISSIONS AND AGENCIES 297 


Mr. Evins. Mr. Baxter, I have not taken the time to count the—will 
you take the former chart, the old chart and count how many units 
and take the new chart and count the units and tell us how many more 
units were added by the reorganization ? 

Mr. Baxter. You mean division units? You don’t want to count 
the Bureau and the component units. That is where the two charts 
break off. 

Mr. Evins. Make it on a comparable basis. 

Mr. Baxter. Under the organization that existed prior to July 1, 
1954, my count shows 25 organizational units. The comparable count 
under the organization that existed subsequent to July 1, 1954, shows 
26 organizational units if my count is correct. 

Mr. MacIntyre. You don’t count in the task force on mergers? 

Mr. Baxrer. No, sir. 

Mr. MacIntyre. That would make 27. 

Mr. Baxter. That would make 27. 

Mr. MacIntyre. And the task force on advertising would make 28? 

Mr. Baxter. These are neither of them organization units. They 
are composite groups that were set together for a particular purpose 
and they may be dissolved as soon as they get the program rolling. 

Mr. MacInryre. They are in existence as separate offices as of now? 

Mr. Baxter. It is a separate—— 

Mr. MacInryre. Separate units as of now? 

Mr. Baxter. Yes. 

Mr. Evins. In other words the Commission spent $34,000 on one of 
their plans for reorganization to cut down on the number of units and 
to bring about economy and as a result they increased the units. Is 
that ressonably stated, Mr. Baxter? 

Mr. Baxter. No, I think they did bring about economy in clerical 
activities. In fact I have a list here showing the—— 

Mr. MacIntyre. We are going to get into the figures and the dif- 
ferent paperwork here rather shortly so I would rather not have you 
open it up. 

We will open it up for you, all the paperwork that you are doing 
down there. | 

Mr. Baxter. Yes, sir. The management survey did bring about 
economies and did effect results in greatly increased production. 

Mr. MacIntyre. In response to this second questionnaire, you sub- 
mitted or the Commission submitted Exhibit No. 1 which contains a 
copy of all of the directives, bulletins and management memoranda 
that went to the staff, does it? 

Mr. Baxter. That exhibit was assembled by personnel in my office. 
I think they are more than competent. I feel reasonably sure that 
they included all directives that went to the staff. 

Mr. MacIntyre. That was what was called for? 

Mr. Baxter. Yes, sir. 

Mr. MacInryre. And that is what you attempted to do? 

Mr. Baxter. Yes, sir. 

Mr. MacIntyre. And what was submitted in exhibit No. 1 was sub- 
mitted as responsive to that question? 

Mr. Baxter. Yes, sir. 

Mr. MacInryre. Mr. Chairman, I offer this exhibit No. 1 in the 
record. 

Mr. Evins. Tell the committee again what this includes. 
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Mr. MacInryre. This is a set of the directives and bulletins that 
Mr. Baxter and Mr. Akerman and the chairman sent to the members 
of the staff since their reorganization down there. 

Mr. Evins. It may be received in the appendix of the report. 

(The document referred to was sted, for appendix.) 

Mr. Baxter. May I interpolate. That also includes the directives 
that were sent by the bureau and division chiefs to their respective 
staffs. We wanted to be all inclusive. 

Mr. Evins. Did this reorganization help to bring about cutting 
down on paperwork and lessening of bureaus? 

Mr. Baxrer. Yes, sir. I can show you an exhibit on that, sir. 

Mr. MacIntyre. We are going into that as we move along, sir. 

Mr. Evins. It has been the experience of most Members of the Con- 
gress that most of these reorganizations result in more bureaus and 
more personnel. 

Mr. Baxter. This is the exception then. 

Mr. MacIntyre. In exhibit 1 which has just been received for the 
appendix of the record, there are a number of those directives and 
bulletins that you signed that were approved by Mr. Akerman in 
which you directed the staff on how to keep records. 

Is that correct ? 

Mr. Baxter. Yes. 

Mr. MacIntyre. And you start off by telling them to fill out a card 
and that is one of these IBM cards such as I hold here. 

Mr. Baxter. To be specific, the instructions on the IBM card are 
contained in the bulletin, which I am entirely familiar with, but it is 
a bulletin put out by the Office of the Budget. Mr. Glendening signed 
that and not myself. It was approved by Mr. Akerman. 

Mr. MacIntyre. I am glad that you corrected me on that. 

Mr. Baxter. But I can identify this card as the IBM staff time 
report card. It is in use at the present time. 

Mr. MacIntyre. That is filled out by each and every professional 
worker at the Commission ? 

Mr. Baxter. Each and every professional worker who is assigned to 
a case. 

Mr. MacIntyre. Ona case? 

Mr. Baxter. Yes, sir. 

Mr. MacInryre. I see. 

Mr. Baxter. The legal advisers are not. 

Mr. MacIntyre. One of these directives was signed by you, Mr. 
Akerman and Mr. Glendening. It specifies how the cards were to be 
delivered by these professionals when they filled them out. 

Mr. Baxter. Yes. 

Mr. MacInryre. Let us take the Bureau of Litigation, for eae; 
in that connection, the direction was for a trial attorney like Mr. 
Ragsdale to fill out his card before 9 o’clock each morning and get it 
in to his supervisor, carry it down to this supervisor, on the previous 
day’s work. 

Mr. Baxter. Yes, sir. 

That was a directive from the office of Mr. Glendening. 

Mr. MacIntyre. That is provided for in that directive. 

Mr. Baxter. Yes, sir. 
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Mr. MacIntyre. That each of these professionals should fill out one 
of these cards each morning before 9 o’clock covering the previous 
day’s work—one or more cards covering the previous day’s work, such 
as say, Mr. Ragsdale and carry it down to Mr. Kern’s office and turn it 
in before 9 o'clock. 

Mr. Baxter. Yes, sir. In law offices it isn’t unusual. In fact they 
have installed time clocks in some. 

Mr. MacIntyre. How long would it take you to go from Mr. Rags- 
dale’s office down to Mr. Kern’s office and deliver one of those cards 
and get back to your desk if you were going to do it say, this morning 
before 9 o’clock? You know about the location of those offices. 

Mr. Baxter. I know where Mr. Kern’s office is. But I don’t know 
where Mr. Ragsdale’s office is. 

Mr. MacIntyre. Do you know any trial attorney up there as to 
where he is located ? 

Mr. Baxter. Yes, I know John Brookfield. 

Mr. MacIntyre. How long would it take you to deliver one of these 

cards to Mr. Kern’s office, if you were doing it before 9 o’clock in the 
morning ¢ 

Mr. Baxrer. I should say about 2 minutes. 

Mr. MacIntyre. You think you could do that in 2 minutes? 

Mr. Baxrer. Oh, yes, sir. I have run up from the first to the fifth 
floor in 5 minutes, sir. 

Mr. MacInrvre. I want to have you take this card, and fill it out 
as one of the attorneys is direeted to fill it out, using naughts instead 
of figures, put in the organization number, the date, assignment of 
docket number, function, hours spent on the case and employee 
number. 

Mr. Baxter. I am ahead of you, sir. 

Mr. MacIntyre. Have you signed it? 

Mr. Baxter. Yes, sir. 

Mr. MacIntyre. That has taken you 45 seconds, three-quarters of 
a minute to fill that out? 

Mr. Baxter. Yes, sir. 

Mr. MacIntyre. So that would take an attorney then if you could 
make that trip as you estimated, in my estimation that would be much 
higher than that. It would take 2 minutes to deliver it and take three- 
quarters of a minute to make it out? 

Mr. Baxter. Yes, sir. 

Mr. MacIntyre. Do you think it would be a fair statement to say 
that it takes a person 3 minutes to get one of these cards filled out and 
get it down each morning? 

Mr. Baxter. Yes, sir. In fairness we should put in that formerly 
the attorneys were required to put in a timecard. 

Mr. MacIntyre. That was not a timecard, that was just a little 
slip on which they put their name and stated the number of hours 
they were at the office the day before. 

r. Baxrer. Yes, sir. 

Mr. MacIntyre. They had a messenger to pick that u 

Mr. Baxter. If you remember the messenger service, Mr. MacIntyre, 
prior to the reorganization, we did not have much. 

Mr. MacIntyre. But they had them around there and they were 
supposed to do it. 

80630—56—pt. 1—_—20 
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Mr. Baxter. Yes, it was in their job sheets as I recall. 

Mr. McCutiocn. Mr. Baxter I would like to ask you a question. 
Mr. Baxter, is it possible that some of these attorneys were not in their 
offices at 9 o’clock for the messenger to pick up the timecard or what- 
ever you called them ? 

Mr. Baxter. Frequently, sir. 

Mr. McCuttocn. Did that have any bearing on the installation of 
this system by any chance? 

Mr. Baxter. No. Actually this system was installed for several 
reasons. One is that under the previous system, the Commission was 
not advised in all too many cases of what was happening at the staff 
level. They had a lot of files going over their desk. But they only 
saw the files on less than 5 percent of the applications for complaint 
that reached them. We are endeavoring to let the Commission know 
and let the staff know that the Commission will know about every pos- 
sible information that we can make available to them. 

I think this system has been fine and the attorneys down there, John 
Brookfield, for instance, support it a hundred percent. 

Mr. McCuttocn. I would like to ask you this: Has any attorney 
complained that he has not been able to do as much work under this 
system by reason of the time that it takes to fill out the cards and make 
the trips—I am not asking a ridiculous question—I am asking a serious 
question intended to be serious. Has any lawyer or attorney com- 
plained that he has been doing less work or that he has not been able 
to do as much work by reason of this requirement than he did before? 

Mr. Baxter. One attorney, sir. Mr. MacIntyre knows him well. 
I would prefer not to name him. 

Mr. McCutxocn. I am not asking you for the name. You have had 
one attorney make that statement for you? 

Mr. Baxter. Yes,sir. He isa chronic complainer, sir. 

Mr. MacIntyre. I show you a page of information that was sent 
up in response to my request a couple of days ago and I ask you to 
state whether or not in response to my request there is included on 
this sheet this information “During fiscal year 1955, the professional 
staff of the FTC submitted approximately 100,000 timecards”? 

Mr. Baxter. Yes, sir. 

Mr. MacIntyre. The number of professional employees regularly 
submitting timecards are as follows; and there the total is 257, 1s 
that correct ? 

Mr. Baxter. That is correct. 

Mr. MacIntyre. I offer that for the record. 

Mr. Evrns. It may be received. 

(The document referred to is as follows:) 

In accordance with the request of Mr. MacIntyre of the House Small Business 
Committee, there is transmitted the following information concerning IBM 
equipment and the time reporting system: 

The IBM equipment used by the Federal Trade Commission was installed in 
1947 at the time the financial reporting program was returned from OPA, 

During the fiscal year 1955 the cost of this equipment was $14,089. The only 
additional IMB equipment installed as a result of the time reporting program 


was one model 026 alphabetical printing punch received in May 1955 at a monthly 
rental of $60. 
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Listed below is the IBM equipment presently in use by the Federal Trade 
Commission : 


Description : Number 
402. electrical accounting machine 
602A calculating punch, model 1 
O82 card sorter 
O77 
056 
026 alphabetical printing punch 
024 alphabetical punch 
024 numerical punch 
514 reproducing punch 


During the fiscal year 1955 the professional staff of the Federal Trade Com- 
mission submitted approximately 100,000 timecards. The number of professional 
employees regularly submitting timecards is as follows : 


II asertcicregh- acid eoces nee tates aceasta clcteatagtata aa ge ot ing eee acannon ea 196 
Sem nd co Se ah reek twigs ee ; 15 
Accountants 

NII CIEE on cicictinis ce narra n-egith wep ec inchaiglifeage pone Aine Bice pnt Dine Riliip tate 
Statisticians 

Economists_______--- ee tackcman ened ec coee aeliagiad ena aia ta apc vied acetamide eel 
I Ake Sih aE eT EE hd each lte eats tn che icninlenisismcigilod 
Medical officers___....._-- 


meh free fh eth fee fe fee fk fee 


The cost of the 100,000 timecards submitted was approximately $130. 


Mr. MacIntyre. So in cutting down paperwork you require a 
hundred thousand or more of these cards to be filed? 

Mr. Baxrer. All I can say is that the results that we have shown 
down in the Commission I think prove beyond any doubt at all that 


we have cut procedures and paperwork. 

Mr. MacIntyre. Well this amount of paperwork of a hundred 
thousand cards you think has proved its worth but it is there, isn’t it? 

Mr. Baxter. Oh, yes. 

Mr. Evins. How many timecards did they file per year prior to the 
hundred thousand ? 

Mr. MacIn'ryre. About 250 per employee, wasn’t it? 

Mr. Baxter. No, it would run slightly over that, because when an 
attorney was traveling in the field he submitted two cards, a pink card 
and a blue card. I would hesitate to give a figure without going back 
to the office and checking that, sir. 

Mr. Evins. Would you say, that the number of cards turned in now 
is more or less under the Heller reorganization ? 

Mr. Baxter. They are more. We are getting more information, sir. 

Mr. MacIntyre. Do you think this greater number of cards and the 
greater amount of additional information is necessary under this 
reorganization ¢ 

Mr. Baxrer. It is necessary if the Commissioners are going to main- 
tain any control at all over the staff, sir. 

Mr. MacIntyre. But do the Commissioners get these cards to find 
out what the staff is doing? 

_Mr. Baxter. They get the tabulation that is made from the cards, 
sir. 

Mr. MacIntyre. We will put the tabulation in later to show what 
the Commissioners get. They don’t get the cases and they don’t get 
the cards. They get a tabulation of a total in codes, don’t they? The 
figures are all coded out for the Commissioners ? 
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Mr. Baxter. Yes, sir. 

Mr. MacInrynre. So each Commissioner needs a code in order to. read 
the chart, that is tabulated and submitted to him as summaries, is that 
correct ? 

Mr. Baxter. I would prefer to have one of the Commissioners testify 
on that, sir. I am familiar with the code. 

Mr. MacIyryre. You uo give each Commissioner a code so he can 
decode the summaries that are given to him, is that correct? 

Mr. Baxter. Yes, sir. 

Mr. MacIntyre. Each for 4 weeks? 

Mr. Baxter. Yes, sir, and of course he is getting information, as 
I say, on applications for complaint. He at least knows the respond- 
ents’ name, the violation and the docket number so he can call for it. 
Whereas in previous years, in all too many cases all he received was 
a tabulation which said we have accepted assurances of discontinuance 
from 37 peopie—or that we have closed out so many cases because of 
lack of public interest. He never knew what case, what respondents 
or what the number of the case was so he could check back. 

Mr. MacIntyre. Mr. Baxter, you were in your position prior to this 
reorganization in July. Isn’t ita fact that each Commissioner received 
from the Bureau of Antimonopoly a tabulation at the end of each 
month showing the status of each case pending under investigation 
and of each case pending under trial? 

Mr. Baxter. No, sir. 

Mr. MacInryre. I am talking about these long white sheets. 

Mr. Baxter. Yes, sir. 

Mr. MacInryre. They were submitted to the Executive Director 
to hand to the Commissioners, and you say the Commissioners were 
not given that? 

Mr. Baxter. That information was not contained in them. 

Mr. MacIntyre. Showing what each case was and showing how 
many hours was worked on it during the month and who had it. 

Mr. Baxter. The cases in the field offices, yes, sir. 

Mr. MacIntyre. What about the trial cases? 

Mr. Baxter. The cases in trial, yes, sir. 

Mr. MacIntyre. All of those that were in the field offices and in 
trial ? 

Mr. Baxter. Yes, sir. 

Mr. MacIntyre. Do you recall that in the Bureau of Se 
a little sheet of paper was made up by Sam Williams and Ed Wid- 
mann, the two Assistant Chiefs of all matters that were under review. 
The paper was submitted so each Commissioner would have one. 

Mr. Baxter. In review? P 

Mr. MacIntyre. Where else would a case be except in review, in 
investigation and in trial? 

Mr. Baxter. This is purely hypothetical—— 

Mr. MacIntyre. Let us stick to facts. Let us not get into imagina- 
tion. Give us the facts. : 

Mr. Baxter. This is not imagination, sir. The Commissioners did 
not know what was happening to the letters of complaint. 

Mr. MacInryre. Do they get the letters of complaint today ? 

Mr. Baxter. No, they do not get the letters of complaint. 

Mr. MacInryre. Who does? 
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Mr: Baxter. They get a tabulation, sir. 

Mr. MacInryre. Of every letter of complaint? 

_.Mr. Baxrer. Of every letter of complaint in which the respondent 
1s written. 

Mr. MacInryre. That is they get a little number showing that there 
was such a letter received ? 

Mr. Baxter. Yes, sir. 

Mr. MacInryre. But they don’t get the letter? 

Mr. Baxter. No, sir. 

Mr. MacInryre. They don’t know what the complainant said about 
the practice. 

Mr. Baxter. The letters themselves would be rather voluminous. 
There are 3,000 or so a year. 

Mr. MacInryre. But the Commissioners don’t see them. 

Mr. Baxter. No, sir. 

Mr. MacInryre. Who does see them? 

Mr. Baxter. Depending on the Bureau that is interested. 

Mr. Macinryre. That is either the Bureau of Litigation or the 
Bureau of Investigation under Mr. Babcock? 

Mr. Baxter. Or the Bureau of Compliance. 

Mr. MacIntyre. That is under Mr. Kintner. 

Mr. Baxter. Yes, sir. The letter would go to the respective Bureau 
Directors. 

Mr. MacIn'ryre. And whatever the complainant has to say about 
how badly the practice is damaging him, he knows, but the Commis- 
sioners do not? 

Mr. Baxter. The Commissioners have never known that. They 
know more now than they have known previously. 

Mr. MacIntyre. That is your opinion, Mr. Baxter. 

Mr. McCutiocu. May a Commissioner call for any letter or cor- 
respondence or file if a key word strikes a responsive note or if he is 
interested in any complaint subject? 

Mr. Baxrer. For the first time in the Commission’s history, we are 
tabulating all letters of complaint. They are not tabulated in this 
IBM report as yet. We have atempted to cover tremendous ground 
this last year; we have not fully implemented the theory of this re- 
organization. I have a proposal now on my desk about which I have 
talked to some of the Commissioners that we want to include more 
information in that tabulation listing all assurances of discontinuance 
that are accepted. 

I think it is important that the Commission know that informa- 
tion. Previously assurances of discontinuances were accepted and 
outside of a tabulation which I have a copy of here and says: 
Disposition of correspondence, general inquiries 7, lack of jurisdiction 5, private 
controversy 1, so many were docketed for 1—application, no commerce involved. 
Refusal to furnish information. No action recommended. 

That was the information they received previously on these letters 
of complaint which I consider very important. 

Mr. McCunxocn. Let me ask you this. We have talked about the 
quantity limit case. While that case was pending some 16 years I pre- 
sume it was chargeable to some particular attorney, wasn’t it along the 
line someplace ? 


Mr. Baxter. Under the previous system there wasn’t hardly any 
check on it at all. 
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Mr. McCu.tocn. That is what I am trying to get at. I would like 
for you to tell me how the Chairman or any individual Commissioner 
would know what I, as an attorney charged with the responsibility 
in that case, was doing by the day or by the week or by the month in 
that case and how long it would take the Commission as a whole or an 
individual Commissioner to find that out. 

Mr. Baxter. I can best answer that by 

Mr. MacIntyre. Would you submit to us a chronology on that case 
for the benefit of Mr. McCulloch ? 

I think that would be quite helpful to him and to the committee. 
Please submit a complete chronology. 

Mr. Baxter. Yes, sir. 

Mr. MacIntyre. To show how operations were under the previous 
system. 

Mr. Serene We are talking about this case as the horrible 
example. 

oe ead. It isn’t a horribleexample. I had one of the personne! 
of my office run through some of the branch office reports. We had 
one case there which I can identify by number. It was a file which 
would normally go to the Commission for closing. It was file No. 
124032. It was received in a branch office in September 24, of 1951. 
It was received in there and it was not assigned to an attorney to in- 
vestigate that case until the following May. If there was a system 
of follow up it was not adequate. That incidentally was an anti- 
monopoly case. 

Mr. MacIntyre. Under whose jurisdiction was that attorney serv- 
ing at that time? 

Mr. Baxter. I don’t have the name of the attorney, sir. 

Mr. MacIntyre. Could it have been Mr. Babcock? 

Mr. Baxter. Possibly, sir. 

Mr. MacIntyre. And with administration completely in the hands 
of the attorney in charge of the office? 

Mr. Baxter. I don’t think the branch office managers had thre same 
responsibility or authority that they do now. 

Mr. MacIntyre. For the assignment of cases. Is it your testi- 
mony that they did not have? 

Mr. Baxter. No. 

Mr. MacInryre. You are talking about the assignment of a case, 
the delay in it. 

Mr. Baxter. I am not condemning any man at the present time. 
What I am talking about was that the previous system was wrong. 
There wasn’t a check. 

Mr. MacIntyre. Who assigns a case in the branch office today? 

Mr. Baxter. The branch manager or the assistant branch manager. 

Mr. MacIntyre. And that was what was done previously ? 

Mr. Baxter. Yes. 

Mr. MacInryre. So what has been changed with respect to the 
system on that particular aspect of the problem ? 

Mr. Baxter. The cases—— 

Mr. MacIntyre. I am talking about the assignment of the case who 
does it now and who did it then, is there any difference? 

Mr. Baxter. There is a control and check on it that we did not have 
heretofore. 
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Mr. MacInryre. By whom? 

Mr. Baxter. The project attorney. 

Mr. MacIntyre. Who is he? 

He is the reviewer in Washington ? 

Mr. Baxter. He is not a reviewer. 

Mr. MacInryre. He is in Washington? 

Mr. Baxter. Yes. 

Mr. MacInryre. Before there was a chief of the division and an 
assistant chief of the division watching after the case wasn’t there? 

Mr. Baxter. Yes, here is another case. This was file No. 123070. 
It was section 2, a Robinson-Patman case. It was received in the 
branch office in 1949. It was carried as unassigned on all reports until 
November of 1952. 

Mr. MacIntyre. Whose branch office was that? 

Mr. Baxrer. That was in the San Francisco branch. What I am 
pointing out, Mr. MacIntyre, is that under the previous system there 
were too few officials that were char ged with the responsibility. 

Mr. McCuttocu. Upon whom would that responsibility fall now 
and how quickly woeld it fall on him and if he delayed for 6 months, 
would that come to the attention of any commissioner or the Chair- 
man thereof? 

Mr. Baxter. Oh, my gosh, yes. 

Mr. McCutxocu. Did the case—and I am not interested in that per- 
son at all or in the case. Did that case come to the attention of the 
Commission or any member thereof or to the Chairman thereof to your 
knowledge during that time? 

Mr. Baxrer. I have no knowledge whether it did or did not, sir. 

Mr. McCctiocn. But I understand you to say that your system now 
will automatically flash a red light long before that long lapse of time 
had expired, even up as high as the Commission ? 

Mr. Baxrer. Yes, sir. Under the system now, we use a progress 
report. As the case is received in the branch office, it is assigned to 
the attorney examiner. That name goes on the progress report. At 
the end of a 4-week period, that progress report is photostated and a 
copy goes (1) to the project attorney, so that he is the first check. 
(2) It goes to the Director of the Bureau of Investigation, who can 
check to see whether the project attorney is checking. (3) It goes to 
the Executive Director mostly for psychological reasons. The branch 
manager knowing that their reports are going up to the top level have 
expedited their cases, as our charts have shown I think. 

r, MacIntyre. Is it your testimony that a monthly report from 
each branch office showing the status of each case in such branch office 
was not provided to the Secretary and the Executive Director for 
distribution to each of the Commissioners before the reorganization? 

Mr. Baxter. Oh, no, sir. 

Mr. MacIntyre. What is your testimony on that point? 

Mr. Baxter. My testimony is that the report was so voluminous 
and involved that the Commission did not look at it after they got it, 
sir. 

Mr. MacIntyre. There was actually more information on it than 
the present report concerning the unassigned cases; is that correct ? 

Mr. Baxter. If the information was on there, I don’t have a copy 
of one here. 
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Mr. MacIntyre. I have one. I would like to have you look at it. 

Doesn’t that show unassigned cases in a branch office? 

That is something you furnished me within the past week. Doesn’t 
that show the assigned cases, the dates the cases were assigned, who 
the attorney is and the number of the case? 

Mr. Baxter. That does show that. 

Mr. MacIntyre. There were enough provided to the Secretary and 
Executive Director to provide each commissioner with a copy. 

Mr. Baxter. Yes, sir. 

Mr. MacIntyre. If the Commission did not get the information 
then it was because of dereliction on the part of the Executive Director 
and Secretary that they did not get it; is that correct ? 

Mr. Baxter. Yes, sir. 

Mr. MacIntyre. Even under the old system. 

Mr. Baxter. Yes, sir. 

Mr. MacIntyre. May I have that back? 

Mr. Baxter. But they didn’t go to a project attorney, who can look 
after a few cases, sir. 

Mr. Macintyre. But they did go to the Chief of the Division who 
was looking after them; is that correct? 

Mr. Baxter. This case out in San Francisco there—— 

Mr. MacInryre. Will you answer the question I just asked? 

Mr. Baxter. At the—— 

Mr. MacInryre. Didn’t the chief of each division that had any- 
thing to do with the branch offices have a copy of this? 

Mr. Baxter. Yes, sir. 

Mr. MacInryre. He was directing these assignments? 

Mr. Baxter. Yes, sir. But he had so many on his docket sir. That 
was the principal trouble with the old system. 

Mr. MacIntyre. How many does the chief project attorney in 
Washington have on his docket today ? 

Mr. Baxter. The chief project attorney has none on his docket, sir. 

Mr. MacInryre. But he has general responsibility for supervision 
over how many chief project attorneys? 

Mr. Baxter. Approximately 24, sir. 

Mr. MacIntyre. And on the combination of all of theirs, how many 
cases would be involved ? 

Mr. Baxter. All of the cases that were in the Commission. 

Mr. MacIntyre. About 1,200 or so. 

Mr. Baxter. Each project attorney is responsible. The chief proj- 
ect attorney is not a reviewer of their work. He is a supervisor of 
their activity. 

Mr. MacIntyre. Except by doing this, by going to them, he doesn’t 
know where the case is or what the status is; 1s that correct ? 

Mr. Baxter. The chief project attorney receives one of these prog- 
ress reports from each project attorney. 

Mr. MacIntyre. Twenty-two of them each month? 

Mr. Baxter. Yes, sir; along with an IBM report showing the num- 
ber of hours they have worked on each case. 

Mr. MacIntyre. Each of those pro reports from project attor- 
neys carry notations on how many columns—about 25 or 30 columns; 
is that right? 

Mr. Baxter. Yes, it may be. 
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Mr. MacIntyre. Will you identify these copies of those progress 
reports ? 

Mr. Baxter. Yes; I can identify them 

Mr. MacIntyre. There are 24 columns in that, isn’t that right? 

Mr. Baxter. I would have to count them, sir. 

Mr. MacInryre. Would you look at that and answer that question, 
whether there are 24 columns for notations on that by each of the 
project attorneys? They are numbered, aren’t they? 

Mr. Baxter. There are no columns in here for entries by project 
attorneys. 

Mr. MacIntyre. Who makes the entries? 

Mr. Baxter. These entries are made in the record room by a clerk. 

Mr. MacIntyre. What record room? 

Mr. Baxter. The record room in the Bureau of Tunvestigation. 

Mr. MacIntyre. But that is for each project attorney ! 

Mr. Baxter. Yes. 

Mr. MacInryre. And there are 22 of those? 

Mr. Baxter. There is 

Mr. MacIntyre. I mean 22 project attorneys and there are 24 
columns on each of those sheets, is that correct ? 

Mr. Baxter. There are 12 columns for entries of dates and 11 col- 
umns for entries of time and days between various steps. 

Mr. MacIntyre. Now I show you another sheet—that is a sheet that 
is known as a progress report for a branch office is that right? 

Mr. Baxter, Yes, sir. 

Mr. MacIntyre. How many columns on it? They are numbered 
at the top, Mr. Baxter. 

Mr. Baxter. 19. 

Mr. MacIntyre. Will you tell me how many on this previous one? 

Mr. Baxter. Yes, 24, sir, 24 numbered columns. 

Mr. MacInryre. Now I show you a sheet on which progress reports 
are made by each of the attorneys in the Bureau of Litigation, will you 
tell me how many columns are on it for them to fill out? It is noted 
at the top there. Will you state for the record ? 

Mr. Baxter. The report is again filled out by a clerk. 

Mr. MacIntyre. ere? 

Mr. Baxter. In the Bureau of Litigation. 

Mr. MacInryre. For each attorney ? 

Mr. Baxter. For each attorney. The attorney does not fill any of 
these reports out, sir. 

i. 7 Macintyre. How many columns must be filled out there sir? 
8 

Mr. Baxter. All 38 columns do not necessarily have to be filled out. 
Some of them are columns that can be substituted depending upon the 
action in the case. 

Mr. MacInrryre. But there is provision for 38 columns? 

Mr. Baxter. Yes, sir. 

Mr. MacIntyre. They are filled out for each of the trial attorneys. 
How many trial attorneys are there in the Bureau of Litigation, 
approximately ? 

r. Baxter, I think there are about 35. I may be five off one way 
or the other. 

Mr. MacIntyre. And there are seven branch offices? 
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Mr. Baxter. Yes. 

Mr. MacIntyre. 22 project attorneys? 

Mr. Baxter. 22 project attorneys, sir. 

Mr. MacIntyre. And 35 did you say of the trial attorneys? 

Mr. Baxter. Approximately, sir. 

Mr. MacInvryre. Now I show you a chart entitled “Log of Complaint 
Matters” and ask you what that is. 

Mr. Baxter. After receipt of—no, it was prior to the receipt of the 
question which was asked in your first set of questions there on the 
applications for complaint, we still had this void, even though we had 
installed this IBM renort 

Mr. MacIntyre. Tell us what it is. 

Mr. Baxter. It is a log of complaint matters, sir. 

Mr. MacIntyre. Who fills it out ? 

Mr. Baxter. A clerk in the office of the record room in the Bureau 
of Investigations. 

Mr. MacIntyre. How many columns are on it to be filled out? 
Will you look at the numbers ? 

Mr. Baxter. One, sir. Again you have many of those columns 
which would not have entries in them on completed matters. 

Mr. MacInryre. I show you a progress report for the Division of 
Stipulations and ask you to tell me how many columns are involved 
onthat?  . 

Mr. Baxter. 20, sir. 

Mr. MacInryre. And that is filled out by how many attorneys or 
for how many attorneys in the Bureau of Stipulations? 

Mr. Baxter. It is filled out by a clerk. 

Mr. MacIntyre. For how many attorneys? 

Mr. Baxter. I believe there are six now. 

Mr. MacInryre. One for each attorney? 

Mr. Baxter. No. This is filled out because there are so few cases in 
stipulation. It is just one report for the entire division. 

Mr. MacIntyre. Now I show you a paper entitled “Office of the Gen- 
eral Counsel, Division of Compliance, Progress Report.” That is one 
filled out for the cases pending in that office? 

Mr. Baxter. Oh, yes, sir. 

Mr. MacIntyre. How many columns are provided there for the 
data? 

Mr. Baxter. 19 columns. 

Mr. MacIntyre. Now I show you a progress report for the Office 
of the General Counsel to be filled out by a compliance attorney. Tell 
me how many columns are involved in that? 

Mr. Baxter. There are 26 columns. 

Mr. MacIntyre. And how many compliance attorneys are involved ? 

Mr. Baxter. 11. 

Mr. Morenovse. 11. 

Mr. MacIntyre. And one of these for each of these attorneys? 

Mr. Baxter. Yes, sir. 

Mr. MacIntyre. Now I show you a progress report for the Office of 
General Counsel Division of Compliance to cover the initial and sup- 
plemental compliance with orders and ask you if that is also to be filled 
out by compliance attorneys or for each of the compliance attorneys? 

Mr. Baxter. Yes, sir. 
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Mr. MacIntyre. And that is 11 in number as Mr. Morehouse just 
observed ¢ 

Mr. Baxter. Yes, sir. 

Mr. MacIntyre. How many columns on that? 

Mr. Baxter. 20 numbered columns. 

Mr. MacIntyre. I would like to offer each of these for the record. 
They can go into the appendix also. 

They are quite voluminous. 

Mr. Evins. I think they can be added as a part of the appendix in 
reduced form. 

Mr. MacIntyre. That is all I would like to ask him at the present 
time. I want Mr. Baxter to be available for some other points. 

Mr. McCutiocu. Mr. Baxter, how long have you been with the 
FTC? 

Mr. Baxter. 29 years and some odd months. I have over 30 years 
total Federal service. 

Mr. McCutxocn. At what kind of work did you start down there? 

Mr. Baxrer. I was messenger originally for Chief Counsel Bayard 
T. Hainer. Then Judge Healy. I was also messenger for Abram 
Meyers, the Commissioner. I was an operator of miscellaneous office 
devices, Chief of the printing plant, Assistant Chief of the Division 
of Publications and Procurement, and an organization and methods 
examiner, Chief of the Division of General Services and Chief of the 
Division of Management and Organization, sir. 

Mr. McCuixocn. I would like your studied opinion without fear 
or favor on whether or not there is less or more paperwork and detail 
down at the Commission now than there was before the Heller reor- 
ganization scheme was adopted and put into effect? 

Mr. Baxter. There is a substantial lessening of paperwork, sir. 
And as proof of that, we can compile—we have compiled for the 
General Services a list of files which we have made available to them 
as surplus property. It is quite lengthy. 

Mr. McCuttocu. I would also like your opinion, your studied judg- 
ment, without fear or favor, of whether or not the attorneys down 
there are doing more work per week or per year now than they were 
before the Heller reorganization scheme was put into effect? 

Mr. Baxter. I think our record of the number of investigations 
which were completed, the complaints and orders that have been 
issued, speaks for itself there. 

I think there is still room for a great deal of improvement. 

Mr. McCuttocn. If you were of the contrary opinion, would you 
have hesitancy in telling this committee so? 

Mr. Baxter. Oh, despite what Commissioner Spingarn said, I am 
not intimidated. 

Only one person has ever attempted to intimidate me, I believe. 

Mr. MacIntyre. May I ask you this? 

Mr. Baxter. Yes, sir. 

Mr. MacIntyre. Are you a lawyer? 

Mr. Baxter. No, sir. 

Mr. MacIntyre. Have you ever supervised any lawyers on any 
other work anywhere at any time? 

Mr. Baxter. No, sir; I have never made any pretense at the super- 
vision of any lawyers or made any pretense of having any legal know!l- 
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edge except what may have rubbed off from association at the Com- 
mission with very eminent lawyers. 

Mr. MacIntyre. The Chairman has appointed you to the Admin- 
istrative Procedure Committee that makes recommendations for its 
rules of practice; is that correct? 

Mr. Baxter. No; the Chairman carried out the direction of the 
Commission, sir. ; 

Mr. MacInryre. Did the Commission direct that he put you on 
that committee ? 

Mr. Baxter. By inference, when they adopted the management sur- 
vey report. The recommendation was contained in their report that 
the Chief of the Division of Management and Organization should 
be appointed to the Administrative Rules Committee to advise them 
on office procedures and workload, to help prevent the adoption of 
cumbersome methods of work. 

Mr. MacIntyre. You have sat in with that committee and voted on 
the consideration of rules of practice; haven’t you? 

Mr. Baxver. I signed the completed rules of practice but only in my 
capacity, and many of the members of the committee will testify so if 
you choose to have them. I did not vote on any legal question. I 
asked many questions about legal questions because a lot of it was 
way over my head, sir. 

Mr. MacIntyre. But you signed the present recommendations to 
the Commission for the present rules of practice? 

Mr. Baxter. Yes, sir. Only in my capacity as an adviser on office 
procedures and workload. In other words—— 

Mr. MacIntyre. You did that as a member of that committee? 

Mr. Baxter. Surely, sir. But I had limited duties on the com- 
mittee, sir. 

Mr. MacIntyre. I would like to show you one more set of docu- 
ments, Mr. Baxter. These are copies of routing sheets now in use in 
the Commission and so-called card logs for Bureau of Investigation. 

Mr. Baxter. Yes. 

Mr. MacIntyre. I offer those for the record along with the last 
ones to be included in the appendix. 

Mr. Evins. They may be received. 

(The documents referred to were received as a part of the appen- 
dix.) 

Mr. Baxrer. Inasmuch as we have offered so many of the papers that 
are kept on each investigative file in the record, I would like to have 
permission to have this graphic aid inserted in the record which num- 
bers all the reports and files which were formerly maintained on each 
investigative file and the number that are now maintained on each 
investigative file. 

Mr. Evuys. If the witness desires this added as a part of his testi- 
mony, it may be received. 

(The document referred to is herewith inserted.) 
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Mr. Evrys. I want to state in concluding the hearing this morning, 
I think the witness has made a fine witness. He has come up the ladder 
from messenger to a high sounding title which I could not repeat. 

Mr. Baxter. I have a difficult time myself, sir. 

Mr. Evins. I think this hearing might have been a helpful forum 
for the education of the Commissioners as well as the members of the 
committee by letting them in on the know of some of the operations of 
the caseload work of the Commission. 

We have had previous testimony that the Secretary had the power 
to close cases following full field investigation without cases reaching 
the Commission, but to the effect that they get a report once a month 
on the cases closed. We have also had testimony here that highly 
paid professional personnel, attorneys and others, ‘spend considerable 
time in putting in time cards and personally deliv ering them, doing 
messenger work, and once each month the Commission gets a report of 
about a hundred thousand a year timecards that come to the Commis- 
sion. This is all responsive to the recommendations of the Heller & 
Associates survey on improving efficiency and less paperwork. 

It appears there are more units and more eueiiee I believe that 
Mr. Baxter’s Division must of necessity have to be increased to produce 
these charts. 

Mr. Baxter. Our total production for the Commission has increased 
also, sir, showing it is worthwhile. 

Mr. Evins. I commend you for your statement. 

The committee stands adjourned until 10 o’clock tomorrow morning 
in this committee room. 

(Whereupon at 12:40 p. m. the committee adjourned, to reconvene 
at 10 a.m. July 22, 1955.) 
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Houses or REPRESENTATIVES, 
SuscoMMirree No. 1 on ReGuLtatory AGENCIES 
OF THE SELECT Commitrese To Conpucr a STuDY AND 
INVESTIGATION OF THE PROBLEMS OF SMALL BusINEss, 
Washington, D. C. 

The subcommittee met, pursuant to recess, at 10 a. m., in room 304, 
House Office Building, Washington, D. C., Hon. Joe L. Evins (chair- 
man of the subcommittee) presiding. 

Present: Representatives Evins, Multer, and McCulloch. 

Also present : Everette MacIntyre, staff director and general counsel ; 
Wm. Summers Johnson, assistant staff director and chief economist ; 
Clarence D. Everett, staff member; and Victor P. Dalmas, assistant 
to minority members. 

Mr. Evins. The committee will come to order. 

We have with us today Commissioner Mead and former Commis- 
sioner Carretta. We will ask Commissioner Mead to come to the stand. 

Mr. Mead, we are always glad to see you. Mr. Commissioner, you 
don’t come to see us often enough. We understand you have plans to 
leave the city today. 


STATEMENT OF HON. JAMES M. MEAD, MEMBER, FEDERAL TRADE 
COMMISSION; ACCOMPANIED BY JOHN WHEELOCK, LEGAL 
ADVISER, FEDERAL TRADE COMMISSION 


Mr. Meap. I am trying to get away from the heat for the weekend. 
The heat is rather the right word. 

Mr. Evins. I will invite you to come to the mountains of Tennessee. 

Mr. Commissioner, when you testified before this committee earlier 
the committee failed to inquire, or at least not sufficiently for the rec- 
ord, on the action taken by the Commission with reference to the Fire- 
stone Tire & Rubber case, which had been pending in the circuit court 
of appeals and I believe the Commission voted to take certiorari, or 
to ask the Department of Justice to seek certiorari in the Supreme 
Court. Do you know, or can you tell this committee what the vote of 
the Commission was on that matter? 

Mr. Meap. To the best of my recollection it was 3 to 1. The ques- 
tion that troubles me is that we had three votes on the adoption of the 
rule, but whether Commissioner Mason voted in the negative or was 
present, I do not know. 
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In matters pertaining to the Quantity Limit Rule the Chairman, 
when he became a member of our Commission, announced that he was 
disqualifying himself from any action that might be taken concern- 
ing that rule, but that leaves 4 members of the Coseniiaitans who could 
have participated and offhand without looking up the record I would 
say it was 3 to 1. 

Mr. Evins. When you say you had 3 votes for a petition seeking 
certiorari, you mean 3 Commissioners voted and not 3 different actions. 

Mr. Meap. That is right; 3 Commissioners voted to request the De- 
partment of Justice to seek certiorari. 

Mr. Evrns. So there was a full clear majority of the Commission ? 

Mr. Meap. That is correct. 

Mr. Evrns. From that time until the Commission was advised that 
the Department of Justice declined to seek certiorari, were you ad- 
vised of any Commissioners participating in that action or any con- 
ference with the Department of Justice officials on that matter / 

Mr. Mean. No; I know of no participation on the part of any of 
our Commissioners with officials of the Department of Justice. 

Mr. Evins. The Chairman, if he had conferences with the Solicitor 
General, did not advise you of those conferences / 

Mr. Meap. That is correct. 

Mr. Evins. Would you have been surprised to learn, had you been 
advised that the Chairman had had conferences with the Solicitor 
General on this matter / 

Mr. Meap. Without discussing it with the Commission, yes; I would 
be surprised. 

Mr. Evrns. Mr. Multer? 

Mr. Mutter. I pass. 

Mr. Evins. Mr. McCulloch ? 

Mr. McCutxocu. I have a question or two. I would like to ask 
Senator Mead, in the normal course of events who would have commu- 
nicated the decision of the Commission recommending to the Depart- 
ment of Justice that certiorari be sought ¢ 

Mr. Meap. It would ordinarily be done by the Chairman or by the 
Secretary of the Commission. In view of the fact that the Chairman 
had disqualified himself, it could have been done by someone selected 
by the majority of the Commission to represent the Commission or it 
could have been done by the Secretary. 

Occasionally, we have an Acting Chairman when the Chairman is 
out of town or when the Chairman is disqualified. And it could be 
done by either the Chairman, but he disqualified himself; the Acting 
Chairman, who could have been named for that purpose; or the Sec- 
retary. 

Mr. McCutiocn. Senator Mead, you have had a long and distin- 
guished record as a Member of the House and a Member of the Senate, 
and as a member of this Commission. I would like to ask you if it is 
your studied, unprejudiced judgment that it was improper for the 
Chairman of the Commission to go to the Department of Justice, ad- 
vise the person there in charge of this case of the decision of the Com- 
mission on this question, and, at the same time, state that that was his 
personal position also? 

Mr. Meap. Well, I certainly would have no objection to the Chair- 
man going over and discussing it at the Department of Justice, but in 
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view of the fact that this was an innovation, probably a revolutionary 
step, fortified by the authority given to the Commission in 2 (a), I 
would have thought much better of it if it were discussed at the table 
and if someone was designated, including the Chairman or the Acting 
Chairman, to carry on, with the Department of Justice, the progress of 
this very important matter. 

Mr. McCutiocu. Senator, let me ask you this: 

When the Commission came to its conclusion by a vote of 3 to 0 
or 3 to 1 to advise and urge the Department of Justice to seek certiorari 
in the Supreme Court was there any decision made at that time who 
was to convey that decision to the Department of Justice? 

Mr. Mrap. Whenever action is taken in cases of that character, so 
that the record is complete and the chronology of the case is in logical 
sequence, letters are sent. It isn’t always a practice for individuals to 
confer, but official communications are dispatched and received and 
placed in the tile and the case is progressed. I forgot to say that the 
reasons were set forth in these letters as to why the action was taken 
or to be taken. 

Mr. McCoutiocu. Was it unusual since you have been on the Com- 
mission, including the time that you were Chairman, to personally 
discuss decisions of the Commission with responsible persons in the 
Department of Justice from time to time? 

Mr. Meap. I never did while I was Chairman that I can recall. 
Matters taken up with the Department of Justice with reference to 
the progressing of cases were discussed at the table and official com- 
munications setting forth the details were prepared by the Secretary 
and approved by the Commission and that usually brought forth ac- 
tion that did not necessitate special conferences on the subject. 

Thereafter we had liaison with the Department and it worked very 
well and still does. And the liaison of the two agencies would get to- 
gether and report back to their superiors as to the progress of the case. 
Occasionally we would have a conference with Justice officials for the 
purpose of eliminating duplication of effort and overlapping of cases 
in order that 1 agency and 1 agency alone would prosecute or program 
a particular case. I don’t recall that we had special conferences at the 
Department for individual matters. 

Mr. McCutiocn. On such an unusual case as this one, where there 
was a question of new procedures and new approaches and so on. 

Mr. Meap. This was merely to ask the Solicitor General to seek cer- 
tiorari because the lower court and the appellate court were in dis- 
agreement. 

If we communicated our request to the Department of Justice and 
our liaison reported that there was a stalemate or that there was some- 
thing serious taking place, it then would be necessary for the Com- 
mission to take some action, first of all at the table, and then if that 
were necessary, with the Department. But that did not occur in this 
ease. In other words, the liaison did not report that there was any- 
thing in the way of progress. 

Mr. McCutiocn. That is all. 

Mr. Evrys. Mr. Commissioner, the same testimony which you have 
given with respect to the Chairman or other Commissioners would ap- 
ply also, I judge, with respect to the newly appointed General Counsel 

80630—56—pt. 121 
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or members of the staff. They did not advise you regarding the action 
taken either ? 

Mr. Meap. That is correct. 

Mr. Evins. Mr. Multer? 

Mr. Motrer. Thank you, Mr. Chairman. 

Commissioner Mead, when, on the opening day of this series of hear- 
ings, I raised the question of the practice of the Commission which had 
never, prior to January 1953, been indulged in the practice of dis- 
missing proceedings where a defendant against whom a complaint had 
been filed, filed a stipulation consenting to the entry of a cease-and- 
desist order, you told us in your experience up to that time you had 
never heard of such a practice and could recall none. Unfortunately, 
because of executive sessions of the Banking and Currency Commit- 
tee, I could not get back to any of the other hearings except for brief 
intervals, and when Chairman Howrey was recalled our Chairman 
Evins asked him a question directed to that very procedure, and asked 
the question specifically with reference to the Beltone Hearing Aid 
matter. Instead of answering the question of whether or not that 
practice, that new practice was followed in that case, Chairman How- 
rey told this committee that I had referred to the Marine Tobacco Co. 
case and proceeded to tell us about that case and attempted to justify 
the proceeding in that case, indicating that my general statement was 
wrong. 

I want to take this opportunity now—and I am please to note that 
Chairman Howrey is back with us today, so that when his turn comes 
again he may make any further statements he wants to about it. 

The Marine Tobacco Co. case, according to the records in your 
office, show a complaint was filed by your Commission against the 
Marine Tobacco Co. and that after sundry and various proceedings in 
the matter, the defendant came in and filed a consent to the entry of 
a cease-and-desist order, and instead of suspending any further pro- 
ceedings, the Commission proceeded to take additional proof and testi- 
mony and then decided, that despite the consent to the entry of a cease- 
and-desist order, to dismiss the proceeeding. 

The Beltone case, Beltone Hearing Aid Co. case, in your Commis- 
sion is another case of the same kind. 

Before I proceed to that case, I think there is some inference at least, 
from the statement made by Chairman Howrey, that the Marine To- 
bacco Co. case was still pending in your office before the Commission. 

Is it not a fact that the Marine Tobacco Co. case is no longer pending 
before your Commission ¢ 

Mr. Meap. It is my opinion that that case has been dismissed and 
therefore it is no longer pending. 

Mr. Mutrer. In the Beltone Hearing Aid case we have a similar 
situation. Complaint filed by your Commission against the company. 
After various and sundry proceedings the defendant filed a stipulation 
consenting to the entry of a cease-and-desist order, and there, too, 
your Commission thereafter dismissed the proceedings. Is that case 
still pending in your office ? 

Mr. Meap. It occurs to me that is the same status as the other case. 
That has been completed. I am telling you that without reference 
to the records. Therefore I may be inaccurate. But our Secretary 
who is here could give you the chronology, the chronological steps 
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and the sequences but I believe that case and the other case have been 
dismissed. 

Mr. Muturer. In the Beltone Hearing Aid Co. case am I not right 
that this is a case which after the filing of the consent to the entry of 
a cease-and-desist order, Chairman Howrey asked that that case be 
assigned to him ¢ 

Mr. Meap. I don’t recall. 

Mr. Mutrer. The Chairman is here and we will ask him the ques- 
tion a little later. It is our information, that after the consent to the 
cease-and-desist order, Chairman Howrey asked that this case, the 
Beltone Hearing Aid Co. matter, be assigned to him and thereafter 
he dismissed the proceeding. 

The point about it all is that I think the matter points up that there 
should be a rotation of cases regardless of the desire of any particular 
Commissioner or of the Chairman. 

I would go even further, that in any instance where the Commissioner 
or the Chairman asks for the assignment of a particular case that 
case should never go before him and he should be disqualified from 
sitting upon it. The history of our judicial system has been that 
wherever calendars of cases pending in courts are subject to manipu- 
lation by a judge or any chief judge, that our administration of 
justice falls very low. The same must be true in commissions where 
they sit as quasijudicial bodies. They should try to follow the same 
procedure as we require in the courts and keep themselves above sus- 
picion. Wherever there is an interest, real or imaginary, they ought 
to disqualify themselves. Wherever a judge or a Commissioner in- 
dicates an interest to the extent of wanting the matter before him, 
I think that is sufficient reason that he should be disqualified. I do 
hope that there will be some change in the procedure or if necessary an 
amendment of the law to prohibit anything of this kind in the future 
handling of cases. 

Mr. Mean. Mr. Congressman, if I may, if we had a strong perma- 
nent executive director and if the Commissioners were all of equal 
power and authority, and if the chairmanship too, rotated, that rather 
equal distribution that you have just brought out would be the result 
and the rule. The Executive Director would have 5 bosses to report 
to instead of 1. He would not treat 1 as a favorite and the other 4 
as orphans—and I am not saying that is done. I find no fault with 
the individual, I only find fault with the system. 

But that very meritorious recommendation that you made that 
would bring the aura of the courts to the agencies of the Federal 
Government that are quasi-judicial, can, I believe, be brought about 
by a rotation of the chairman and by the designation of a strong 
director who would report to the full commission instead of one 
man on the commission. 

So you have given me an opportunity to make use of your splendid 
statement to fortify what I said when I appeared a day or two ago. 

Mr. Evins. Mr. Commissioner, don’t you mean an able and efli- 
cient Executive Director rather than a strong one that would run the 
Commission ? 

Mr. Mrap. “Able and efficient” are better chosen words than the 
ones I used. 
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Mr. Evrns. Did you also mean to testify not to show favorites 
among the Commissioners ? 

Mr. Mean. That is correct. I think that system will work out very 
well. We will have no difficulty, because as you probably recall for 
many years I devoted myself to the improvement of the civil service. 
Sometimes people could not understand a man coming from New 
York and being against patronage, but I think Congressman Ramspeck 
and I probably covered more people under the civil service than any 
other two in the Congress, and we have a selection system, that is 
a recruiting system, then we have a probationary period. If they 
don’t make good we can dismiss them without hearing. Then we 
have a per for mance rating system to rate them satisfactory, unsatis- 
factory, or outstanding and after that we can demote, transfer, or 
promote. 

So there is ample authority to set up a permanent agency and to 
shift out the employees that are not productive and to acquire the 
very best that can be recruited under the circumstances, and so if 
we will just return to the old principles laid down by the Con- 
gress and approved by the Civil Service Commission and include in 
them the veterans preference, we will have an enduring agency in 
which there will be no upheavals with each change of administration. 

Mr. Evins. Thank you, Senator Mead, for your forthright testi- 
mony. 

Mr. McCuttocn. Mr. Chairman, I would like to ask the Senator a 
few more questions. 

Mr. Evins Mr. McCulloch? 

Mr. McCuttocn. I hope I won’t hold you too long. 

You were the first Chairman of the Commission under the authority 
of Reorganization Plan No. 8, weren’t you, Senator 

Mr. Meap. That is correct. 

Mr. McCutiocu. (continuing) When Reorganization Plan No. 8 
was sent to the Congress by President Truman? 

Mr. Mreap. Yes. 

Mr. McCutxiocn. Were you called upon to testify on Reorganiza- 
tion Plan No. 8 before the House Committee on Organization of the 
Federal Government ? 

Mr. Meap. I don’t believe any of our Commissioners were called 
upon. I was not. 

Mr. McCuttocu. Did you send any views to the committee ? 

Mr. Meap. I did not. 

Mr. McCuttocnu. I can understand that and the position of all mem- 
bers in view of the fact that the Chief Executive had sent the plan, 
and I say ina kindly way. 

Mr. Meap. Yes; and it occurred shortly after he had sent my name 
up to be a member of the Commission. 

Mr. McCuttocn. While you were Chairman, Mr. Mead, I am sure 
there — no favoritism shown to individual Commissioners, was 
there ? 

Mr. Meap. Not that I can recall. I bent over backward to be fair 
and to give this plan a real opportunity. 

Mr. McCuttocn. Is it your studied opinion and judgment that there 
is favoritism shown to certain individual Commissioners shown by the 
Chairman now ? 
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Mr. Meap. I have not said that. 

Mr. McCutiocu. And you have not meant to leave that inference 
with this factfinding committee ? 

Mr. Meap. I rather emphasized the fact that I had no personal griev- 
ances, that I was only opposed to the system. That I thought very well 
of the Chairman and the other members of the Commission. 

Mr. McCuttocu. On the whole, Senator Mead, do you believe that 
the Commission has been more efficiently disposing of its business since 
the time that you became Chairman than it did in the period we will 
say, the like period before that ? 

r. Meap. Well, my experience on the Hill had been that there was 
some room for improvement in these agencies and there was also some 
feeling that men from the Hill who are rated occasionally by their 
critics as being politicians would not be able to run an agency, admin- 
ister an agency with the efficiency that perhaps big-business men might 
from the outside be able to do. 

I went down there with the determination to make this agency one 
of the best agencies in the Government. -And during my term of 
service I reached back to 1936 and I took care of and had processed 
one-hundred-and-sixty-some cases. 

I brought the calendar up to date. And turned over just a handful 
of those old cases to my successor. Many of them I couldn’t dispose 
of because they were awaiting disposition of other similar cases in the 
Court. In addition to that, I kept the pipeline operating efficiently. 
And to my surprise, I had a sort of-an eye opener, because on Saturday 
and Sunday and holidays, every one of which I worked, there was from 
25 to 30, 40 or 50 men and women, most of them on an annual basis, 
working overtime hours to reach the goals that I had set for them. I 
was amazed and I think better of the Federal employees as a result of 
my association with them. 

If I had another year, the progress that I made, now that those 
one-hundred-and-sixty-some cases were disposed of, 1 probably would 
have brought all the cases to a conclusion within 1 year’s time. 

Mr. McCutiocn. Well, I think you are to be congratulated for the 
improvement that you were responsible for. 

I am sorry to belabor this quantity limit case. I suppose you know 
something generally about that case. 

Mr. Meap. Yes; it was started before I got on the Commission. 

Mr. McCuttocn. There has been some inference left with me that 
there has been dragging of feet someplace on that case. In your opin- 


ion has there been any dragging of feet on that case since you became 
Chairman ? 


Mr. Meap. No; there has not. 

Mr. McCuniocu. Has there been any dragging of feet, in your 
opinion, since the new Chairman has taken over ¢ 

Mr. Meap. Since the new Chairman has taken over, the case has 
been with Justice. 

Mr. McCuxlocu. So it is beyond your control ? 

Mr. Meap. That is right. 

Mr. McCutiocu. Then if I drew a tentative conclusion that there 
was some dragging of feet since that time, that tentative conclusion 
of mine is not quite accurate. 

Mr. Meap. I would merely say that it has been in Justice. 
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Mr. McCutxocu. So therefore it is beyond the control of the 
Commission ? 

Mr. Meap. That is correct. 

Mr. McCvutiocn. You testified in response to questions from my 
able colleague, Mr. Multer, concerning this Beltone Hearing Aid Co. 
case and the Marine Tobacco Co. case. Was the action of which you 
were interrogated in each instance taken by the full Commission ? 

Mr. Mrap. It occurs to me that the action was taken by the full 
Commission, and I am of the opinion that the decision was reached, 
well, by a majority anyway. 

Mr. McCutiocn. Would the record show whether or not there was 
dissent to the final action ? 

Mr. Mean. Yes. 

Mr. McCutxocn. Do you recall whether was any dissent ? 

Mr. Mean. Not without looking at the record. 

Mr. McCutiocn. You did not dissent, I take it? I am not trying 
to test yourmemory. The record will show that. 

Mr. Meap. I would have to check that. 

Mr. McCutiocn. Mr. Chairman, I would like the record to show 
how this decision was made, and if there were dissents I would like 
to know the names of the Commissioners who dissented. 

Mr. Mvtrer. In both cases. 

Mr. McCuttocn. In both cases, yes. 

Mr. Evins. If the Secretary of the Commission will provide that 
to the committee, it will be appreciated. It might be well to have 
those orders and complaints included in the record at this point 
since there has been extensive discussion with reference to the case. 

Mr. Mutrer. There is no point in burdening the record with all of 
the matters up to the order of dismissal. You are referring to the 
order of dismissal in each case. 

Mr. Evtns. Yes. 

Mr. Howrry. May I suggest the facts are all wrong. The Beltone 
case has not been decided. 

Mr. Evins. Well, we will have Mr. Howrey testify further. 

Mr. McCulloch asked you, Senator, with reference to one Firestone 
Rubber & Tire Co. case in which he stated and you responded that 
this case was beyond the control of the Commission referring to the 
case that was in Justice but would you say that apparently it was 
not beyond the influence of the Chairman of the Commission ap- 
parently from the testimony that has been disclosed here? 

Mr. Mean. I wasn’t here when it was discussed, and I wasn’t pre- 
pared to set forth the chronological steps taken in the history of the 
case; the same is true of the Marine Tobacco and the Beltone cases. 
The Secretary and the other officials, staff members of the Federal 
Trade Commission, are here, and they have all these things at their 
fingertips, and I am sure that they will either advise you of them or 
the Chairman will, but it occurs to me that we might in our interest in 
progressing a case bring it to the attention of the Commission at the 
table and ascertain through liaison or through somebody designated 
S the table what is happening to the case in Justice. That could be 

one. 

Mr. Evrns. The end results of this case would certainly lead to a 
very strong inference that it was not beyond the influence at least of 
the Chairman of the Commission. 
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There is another case pending, I believe they call it TBA—Tires, 
Batteries, and Accessories—case, which is under inv estigation in w hich 
the Firestone Co. is involved as a respondent. That case has been 
involved in the investigative stage for some lengthy time; hasn’t it, Mr. 
Commissioner ¢ 

Mr. Meap. Until the case is completely investigated and sent around 
in rotation I wouldn’t know anything about it, unless I made a prac- 
tice——. 

Mr. Evrns. Would you say that from your vast experience both 
as Commissioner and Chairman that if testimony disclosed that a case 
was 14 to 16 years old that there had been apparently some dragging 
of feet on that case ? 

Mr. Mean. Well, if it were that old, there would probably be some 
dragging. 

Mr. Evins. Would you also state that if the Chairman had testi- 
fied more than a year ago that he was going to see that this matter 
was expedited ah the Commission has not yet completed the investi- 
gation there might be an inference that there had been some shuffling 
around of that case? That is another Firestone Tire & Rubber Co. 
case. That is one you were not informed about. There are two cases. 

Mr. McCutxocn. I have not been informed. I am not advised in 
advance of the hearing the matters that are to be discussed. I am 
playing it by ear. I don’t want an inference left that I know about it. 

Mr. Evins. My colleague has been here at most of the hearings, and 
he must have heard testimony about two cases, one of which was in 
Justice and another one which is continuing in the investigative stage 
before the FTC. When you asked the Senator questions regarding the 
one case, I thought you omitted reference to the other case. 

Mr. McCctiocn. I don’t purposely omit it. I do not conduct my 
questioning in that manner. 

Mr. Evins. I don’t so charge that my colleague was intentionally 
omitting it. You were referring to dragging of the feet. 

Mr. McCutxocn. I am trying to get at the facts of the case. If 
there is another case and there has been a dragging of the feet, I hope 
that it goes into the record. 

Mr. Evins. I am asking the Commissioner now if a case has been 
14 or 15 years in the Commission and there was testimony a year ago 
that an effort would be made to expedite that case reaching the Com- 
mission and we had testimony here that it reached the Executive Di- 
rector and now the case has been referred to a junior attorney for 
review ; would you not think that indicated there had been some drag- 
ging of feet on that matter ? 

Mr. Mean. That is difficult to answer because during part of that 
15- to 16-year period I was Chairman of the Commission. Probably I 
could be criticized for not expediting that particular case. But when 
vou come to the question of who is dragging whose feet, you want to 
be very charitable with the Commission, because of an inadequacy of 
legal help, and they are combating the best attorneys in the country 
and I can think of one of them that can think of another motion almost 
every week, and it is awfully difficult sometimes to bring these cases to 
a conclusion, and sometimes they are held up in the courts for certain 
reasons. But it occurs to me that there should be no cases at the FTC 
delayed over a reasonable period of time. 
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If that has been dragging for 15 or 16 years, I will share my respon- 
sibility with the other Chairman who served ; 

Mr. Evins. The Senator has testified that the present system with 
the personnel under the control of the Chairman might well tend to 
lend itself to such possibilities. 

Mr. Meap. There is that possibility and to avoid it and to insulate 
the Commission against any such possibilities, I think the system that 
Congress set up improved what with a capable, efficient director will 
remove us from any temptations that may in the future occur. And I 
am not saying anything about what has occurred. I am merely against 
the system. 

It will not work. I am informed by my legal associate or assistant 
that the Beltone case is in an interlocutory stage and has not been 
dismissed. But of course it is difficult to remember what happened to 
several hundred cases unless we are aware of them. 

Mr. Murer. But the stipulation of consent to the cease and desist 
order in the Beltone case has been permitted to be withdrawn, an order 
has been entered striking that from the record. 

Mr. Meap. Yes. I followed you Congressman, and I assumed that 
is correct because I am sure you have the official record there or part 
of the official record. 

Mr. McCuttocn. Now, Mr. Chairman, I would like to ask a question 
or two about a new subject that was discussed. 

Is there a TBA case ? 

Mr. Mean. Tires, batteries, and accessories. 

Mr. McCuttocu. When did that case have its inception ? 

Mr. Meap. I wouldn’t know. 

Mr. Evrns. We have had testimony, Mr. McCulloch that it is 14 to 
16 years old. 

Mr. McCutxiocn. Can you further identify that case, Mr. Chairman ? 

Mr. Evins. We have had extensive testimony with respect to the 
case. It is in the investigative stage. We had testimony that it 
reached the Executive Director and he referred it to a junior attorney, 
Mr. Cook, who is under the office of Mr. Babcock, T-believe. 

Mr. McCuttocn. You say that has been under constant discussion 
for 14 years? . 

Mr. Evins. That TBA case has been under constant discussion in 
these hearings. Last year we asked Mr. Howrey about that case and 
we referred to the summary of his testimony at that time and he said 
in substance he would do everything possible to expedite this proceed- 
ing although it was a case in which he had disqualified himself; that 
he would lend his good offices to see that the matter was expedited. 

Mr. McCuttocn. I wonder, Mr. Chairman, if I could have sum- 
marized for my use the responsible people who have been handling 
that case over this 14 years? 

Mr. Mrap. If I may interject, Mr. Chairman, this may clear up 
at least part of the situation. Mr. Babcock in charge of our Investi- 
gating Bureau just informed me that the case did not come to the 
Commission until 1949 and so the information that it is 16 years old 
or whatever it may be is evidently inaccurate and Mr. Babcock has 
all the details of its present status. 

Mr. Evins. We expect to call Mr. Babcock. 

Mr. McCutxocn. O. K. 
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Mr. Evins. Mr. Multer? 


Mr. Moutrer. Yes, please. Even if there were no inadequacies of 
help in your Commission, can you give us any reason why the mem- 
bers of the staff of the Commission—investigators, lawyers, hearin 
examiners, or Commissioners—should be taken up in a case in whic 
the defendant comes forward and in writing says you may enter a 
cease and desist order against me under the complaint you filed. 

Is there any excuse for taking up the time of any of the staff of 
the Commisison to inquire further into the matter when the defendant 
comes forward and in writing says you may enter an order against 
me in accordance with the complaint you filed ? 

Mr. Meap. There probably had been some extraordinary situation 
developed. One would be that the respondent’s attorney made a sub- 
sequent request, based on some information that he had received in 
the meantime for the dismissal of the case, but without the compiete 
record, Mr. Congressman, I couldn’t be of any help to you. 

It appears to me that when a consent settlement is agreed upon 
that that concludes the case. 

Of course, as I said before, some extraordinary occurrence could 
take place, a mistake could be made. 

Mr. Motrer. If the attorney after the execution of a stipulation is 
advised that the facts are not as set forth and he has been misinformed 
and says he has facts that controvert the facts set forth in the com- 
plaint which he did not know about at the time, there would be an ex- 
cuse to permit him to withdraw his consent and let him fight the case. 

Unless he showed some extraordinary reason showing why he and 
his client made a mistake, there should be no further action taken 
except the issuance of the cease and desist order. 

Mr. Meap. That would be the orderly procedure unless there was an 
extraordinary reason. 

Mr. Mutter. Just another thought I would like to explore with 
you fora moment. In order to avoid the possible inference or innuen- 
do that hearing examiners may be under the control of a Commission, 
do you think it might be a good idea to take all of the hearing exami- 
ners from all of the Commissions and set up one bureau of hearing 
examiners and have the cases assigned to hearing examiners who know 
nothing about it in advance and who would be free of the agency in 
which they are now working and would not be subjected to off the 
record conferences with attorneys for the Commission or with the 
Commissioners so that they could sit as judges of the facts and make 
the determinations without any outside influence or interference? 

Mr. Meap. I have always taken a position against recommendations 
from here and there and every place that these quasi-judicial agencies 
be completely revamped so we have a sort of an administrative court 
and that we merely receive complaints and investigate them and liti- 
gate and let the independent courts decide. 

It occurs to me that we have become experts—I am not talking about 
myself, but the agency—in the complexities of our antitrust structure 
and in our antideceptive practice procedures. 

And it would be difficult, probably expensive, if a man trained in 
railroad rate cases might happen to be drawn to take care of a Robin- 
son-Patman case before our Commission. Therefore I am for the 
maintenance of our Commission and for the improvement and strength- 
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ening of our Commission as it is today. So I would say that our 
hearing examiners exercising a very high degree of independence and 
continuing their work in the future as they have in the past—and I 

ow of no criticism of our hearing examiners. They are really a 
very capable group of men. That would be the best system. 

I will recite a little incident to prove that I believe in these special 
agencies, that they are arms of Congress and that they ought to be 
strengthened. For years as a member of the Post Office Committee 
here and for 8 years its chairman, we had the sole control of aviation. 
If a man wanted to fly a line from here to New York, or from New 
York to Chicago, the question of the terrain, of two-way radio service, 
of automatic pilot and copilot and various other things had to be taken 
into consideration by our committee in setting the mail rate, without 
which they could not function. 

It became so difficult and so complex that I went before the com- 
mittee on Interstate Commerce of which Mr. Lea, of California, was 
the chairman and I said to him that it is my opinion even though I 
am divesting my committee of some of its prerogatives that we set = 
an agency to carry out what I have been trying to do together with 
my committee in legislating for these developing airlines. And I 
think that we ought to set up an agency. We ought to empower them 
with certain authority. And they ought to carry on, setting up these 
lines, because it is becoming too difficult just as the railroads grew 
and we set up the Interstate Commerce Commission. 

So we set up the Civil Aeronautics Board to do what our committee 
and the Congress could no longer carry on with all the multiplicity 
of problems they did have. 

So our committee lost that authority, and I was willing that they 
should. It was taken over by the CAA, so as far as its administration 
was concerned and by the Committee on Commerce so far as subsequent 
legislation was required. 

So I believe in these expert agencies. I believe they ought to be tied 
close to the Congress. I believe they ought to be strengthened be- 
cause they are doing an excellent work and without these agencies, 
we would have great difficulty. 

Mr. Mutter. You have been very helpful, Senator Mead. I hope 
that my question with reference to the hearing examiners does not 
leave any inference on the record that I was finding fault with them. 

Mr. Mean. I know that. 

Mr. Moutrer. I know they do a good job. I was addressing myself 
to the innuendo and the inference that many people draw from the fact 
that they are so close to the agency. : 

Mr. Mrap. I agree with you. I am sure you are endeavoring that 
you and the rest of the committee are endeavoring to strengthen these 
agencies. 

Mr. Evins. Again the committee thanks you for your testimony 
which we consider helpful and constructive, Senator Mead. 

Mr. Meap. Thank you very much. 

Mr. Evrxs. The committee will call next former Commissioner 
Carretta. 

Mr. MacInryre. Mr. Chairman, before the witness begins his testi- 
mony I would like to suggest that you request from the FTC a 
chronology of this quantity limit proceeding and this tires, battery, 
and accessories case. 
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I believe it is called for in the interest of getting the record set 
straight as to the number of years that each of these cases has been 
with the Commission. 

I personally do not believe that either one of them was there for 
the length of time that has been indicated in some of the remarks that 
have been made; I think the facts ought to be made a matter of record 
and not only show the length of time the cases were there but in whose 
hands the cases were for each of the periods. 

I would request that you ask for a chronology of these cases to be 
made a matter of record. 

Mr. Evins. I thank the counsel for that request. I would request 
that the Chairman of the Commission provide that. If the chairman 
of the committee has indicated any facts that are not entirely accurate 
or are incorrect, I did not intend to do so because this committee is 
interested in getting facts. 

Mr. Howrey. A great deal of facts have been stated that are ab- 
solutely incorrect and Mr. MacIntyre knows the facts on the Quantity 
Limit and TBA cases because he was in charge of them. 

Mr. Evins. If the Chairman will supply us a chronology of those 
two cases we will have the facts as supplied by the Chairman. 

Mr. Mutrer. For the sake of expedition, I do hope witnesses will 
not tell us what Mr. MacIntyre or any other member of the staff knows. 
We are trying to develop a factual record which will be printed and 
made available to the Congress and the general public and when in- 
formation is asked for it should should be supplied by the person who 
is charged with having control of the records and placed in the record 
properly. 

Mr. Evins. I agree with my colleague that we are interested in get- 
ting the facts. 

Now, Mr. Carretta, if you will give your name and former position 
and present position for the committee it will be appreciated. 


STATEMENT OF ALBERT A. CARRETTA, WASHINGTON, D. C. 


Mr. Carretta. My full name is Albert A. Carretta. I was formerly 
a member of the Federal Trade Commission, having taken my oath of 
office in June of 1952 and my term having expired on September 25, 
1954. I am now a practicing lawyer with offices in Washington, D. C. 

Mr. Evins. Mr. Carretta, did you vote for the Commission to seek 
certiorari in the Quantity Limit Matters which has been discussed 
before this committee ? 

Mr. Carretta. I understand it is the Quantity Limit matter you 
are referring to. My answer to that question is “Yes,” I voted to seek 
certiorari. 

Mr. Evrns. The vote was 3 to 1 for that action ? 

Mr. Carrerra. Mr. Chairman, I heard the testimony of Senator 
Mead. My best recollection is that the vote was 3 to0. The Chairman 
abstained and I may be wrong but I don’t think Commissioner Mason 
was present at the time that action was taken. But I do know that 
Commissioners Spingarn, Senator Mead and I voted in the affirmative. 

Mr. Evins. In any event you are affirming the testimony that a 
majority of the Commissioners voted to ask the Department of Justice 
to seek that action ? 
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Mr. Carretra. There is no doubt in my mind about that. 

Mr. Evrns. Will you state whether or not you were informed before 
it was disclosed by the hearings of this committee this week, that the 
present Chairman of the FTC and Mr. Kintner discussed the Quan- 
tity Limit case with the Department of Justice officials while that mat- 
ter was pending there for decision to take the matter to the United 
States Supreme Court? 

Mr. Carretra. I was never so advised, Mr. Chairman. 

Mr. Evins. Mr. Multer? 

Mr. Mutter. Commissioner, were you ever invited to attend any 
conference with any representative of the Attorney General or the 
Solicitor General to review whether or not an epplication should be 
made for a writ of certiorari to the Supreme Court ? 

Mr. Carretta. No, I was not. 

Mr. McCuttocn. I would like to ask a question. Is it customary 
for anyone other than the Chairman of the Commission or the Secre- 
tary thereafter to convey the decision of the Commission to the Justice 
Department in such matters or any matters involving law or procedure 
in the courts? 

Mr. Carrerra. Mr. Congressman, I am in the position of a witness 
having heard another witness testify as to certain question; therefore 
I have a little bit of an advantage. 

Mr. McCutiocH. You testify from your knowledge and from the 
facts not from advantage or disadvantage. 

T hope you don’t feel you are in need of position. 

Mr. Carrerra. Yes, Mr. Congressman, I shall. To the best of my 
knowledge, the procedure which was followed at the Commission while 
I was a Commissioner was that after the Commission took formal 
action at a formal meeting, then the Secretary of the Commission, b 
letter which closed with the words “by direction of the Commission,” 
dispatched the instructions or the decision of the Commission to the 
other administrative agency. 

In the Quantity Limit rule case it might well have been done in that 
manner. I don’t know whether it was or not. But many of our actions 
were conveyed to other agencies by a letter signed by the Secretary 
below the words “By direction of the Commission.” 

In certain cases, of course, the Chairman might himself have con- 
veyed the decision of the Commission to another administrative agency. 
But may I give my personal opinion to say that I think that is in error. 
I think any formal action of any administrative agency should be 
conveyed to another administrative agency in writing and not orally. 
So I think that it would have been proper for a letter to have been 
transmitted, signed by the Chairman if he so pleased, but certainly 
in my opinion it should not have been done solely by an oral conver- 
sation. 

I don’t know how it was testified it was done. 

Mr. McCuttocu. Do you know whether or not a letter did go from 
either the Chairman or the Secretary ? 

Mr. Carretta. I do not, sir. 

Mr. Mouurer. Mr. Chairman ? 

Mr. Evins. Mr. Multer. 

Mr. Muurer. I understand now we all have the advantage of hind- 
sight in this particular matter, nevertheless I want to ask you: If you 
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had disqualified yourself from sitting upon a case or In participating 
in it in any way whatsoever would you have undertaken to give to 
another agency the views of the Commission in connection with that 
case ? 

Mr. Carretra. You are asking me what I would have done under 
similar conditions. 

Mr. Muurer. You personally, yes. 

Mr. Carretra. My answer is that I would have continued my dis- 
qualification and asked another Commissioner who might have been 
elected as acting Chairman to convey the decision of the Commission 
to the other agency. 

I should like to say this, Mr. Chairman, that in my contact with the 
Commission, from especially April 1953 to September 1954, the months 
during which Mr. Howrey was Chairman of the Commission, that I 
believe he leaned over backward in disqualifying himself from rubber 
cases. 

I seem to recal] one meeting—and I am not sure of this now—but we 
had a very able and I think the Commission still has a very able as- 
sistant secretary and he has copious notes. I seem to recall a case in- 
volving tires or rubber in which the Chairman asked that another 
Commissioner act as Chairman of that meeting and he actually left 
the room during a discussion of that particular case. 

I don’t remember the case. But if the committee is interested, it 
might obtain the name of the case from the minutes of the Commis- 
sion. But I merely want to give that as an example that in my opinion 
while I was a Commissioner, the Chairman did his best to keep out of 
tire and rubber cases. 

Mr. Mutter. I am sure you will agree with me that if that pro- 
cedure had been followed in this instance and the Chairman had 
designated someone else to call on the Department of Justice we would 
not be spending any time at all on that during any part of this hearing. 

That is all. 

Mr. Evins. While you are testifying before this committee would 
you give the committee the benefit of your observation regarding the 
control and power of the Chairman over the staff under the present 
system as it might be compared with the former system ? 

Mr. Carretta. I shall be very happy to. 

Mr. Evins. And your views as to what you think would be the best 
system in the public interest ? 

Mr. Carretra. Yes, Mr. Chairman. 

_ First, during all of my term of office, the Commission was operat- 
ing under Reorganization Plan No. 8. It took me a little time to 
— in my own mind the worth of that plan over a rotating 
chairmanship plan. I should like to tell this committee that I am 
firmly convinced at this time that the public interest would better be 
served by a rotating chairmanship rather than the permanent type of 
Chairman set up by Reorganization Plan No. 8. 

My reasons for my apparently firm conclusions are these. First. 
these so-called independent agencies are supposed to be arms of Con- 
gress, and not arms of the Executive. Under a permanent Chairman 
system, there is always the danger of the Chairman—I am not talk- 
ing now of Chairman Howrey—under the permanent Chairman 
system, there is always the danger of the Chairman becoming sub- 
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servient to the Executive, the President of the United States, because 
under such plan, the Chairman holds his position by reason of ap- 
pointment by the President of the United States. Consequently, if 
the President has the right to appoint him as Chairman, he has the 
right to remove him as Chairman. If the Chairman, to quote the 
vernacular, does not “play ball” with the President, the Chairman 
may find himself anova from his position of Chairman, not as a 
Commissioner but as Chairman, and another man put in his place. 
So there is the danger, that with a permanent type Chairman, the 
Chairman will seek to comply more closely with the wishes of the 
administration. I am talking now of the Executive. That should 
not be, because the independent agency, being an arm of Congress, 
should be responsible only to the Congress and to nobody else. 

that is one danger that I see in the permanent type Chairman system. 

The other danger, which I experienced and I can tell you about this, 
because I was very much annoyed with it, is that under the perma- 
nent type Chairman system, the employees of the Commission become 
loyal to the Chairman of the Commission. 

When I say “loyal” I mean that they seek to please the Chairman 
more than they seek to please any other Commissioner. That may 
seem to be a ridiculous statement. But I recall two instances. 

This happened to me, so that is not hearsay. One experience hap- 
pened during the early part of 1954 and the other instance occurred 
during the latter part of 1954, after the name of Congressman Secrest 
was sent to the Senate of the United States to replace me as Commis- 
sioner. I say that because it is important to note that at that time I 
was a “lame duck” Commissioner. 

The first instance occurred in January 1954. As you gentlemen 
know, the FTC after a thorough preliminary review of the coffee 
situation adopted a resolution ordering a full investigation. I, as a 
Commissioner, took a great deal of interest in that matter and I voted 
with my colleagues that the investigation be conducted. I think that 
occurred during the middle of January. In the usual course of events 
a press release is prepared by the staff and that press release in the 
usual course of events, is initialed either by the Chairman of the Com- 
mission or by someone in his office. 

In connection with the coffee investigation a press release had been 
prepared which I had not seen. Along about January 23 or 24, some- 
one told me that the newspapers were about to break the story about 
the coffee investigation. You gentlemen, of course, know how impor- 
tant that story was because the coffee market broke badly after the 
release to the press. 

Upon hearing that story, I called one of the men in the Chairman’s 
office and inquired as to whether or not the press release in connection 
with the coffee investigation had been released and whether a copy 
was available for me. 

He told me he knew nothing about a press release. I said, “Oh, well, 
that is all right. I must have gotten my story wrong.” I then decided 
to call—and this was done personally and not through my secretary— 
I decided to cal] the man who was then in charge of our press section 
and I asked him the same question. He too told me that he knew 
nothing about the — release. I called the person who told me the 
story initially and I said, “Look, you must be wrong, the Commission 
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is not ready to break this story because neither the Chairman’s office 
nor the press office knows about it.” 

He said, “Oh, they are crazy, the newspapers have the press release. 

I decided to call the Washington Daily News. I personally called 
the Washington Daily News. I didn’t give them my name but I 
merely asked them whether they had yet received a story on the coffee 
investigation. 

“Yes, we are working on it now” was the answer. 

“We are about to break it in the next issue of the newspaper.” 

Then my temperature went up. Why was I, a Commissioner, not 
entitled to know that a press release was available and that it had 
already been given out to the press? 

Mr. Mutter. I should think worse than that was the misinformation 
that there was no press release. 

Mr. Carretra. Yes; that was misinformation. You must remem- 
ber, Mr. Congressman, I had voted on the resolution. I knew it was in 
the mill. I just wanted to know whether it had been released. I hit 
the ceiling then and complained about it and I called each of the 2 
individuals who had given me this “no” answer and I reminded them 
that I was one of the 5 Commissioners and I was entitled to the 
information and certainly I was entitled to it if the newspapers had 
it. They honestly told me that the matter was so hot that they felt 
that they should not give it to anybody without the instructions of 
the Chairman. 

I don’t know whether the Chairman ever gave these two individuals 
instructions not to tell another Commissioner. My opinion is that the 
Chairman never told them that. But in order to be on the safe side, 
these two employees wanted to make sure that they pleased the Chair- 
man and that is one example of the permanent chairman system work- 
ing the wrong way. 

Mr. Mcurer. Surely the Chairman did not tell them to give you 
misinformation. 

Mr. Carretta. The first one said he did not know anything about 
a press release. The second one I recall told me there was no press 
release issued. They knew about it. They each had worked on it, 
I found out later. 

Mr. McCuttocu. I would like to inquire whether or not it was de- 
cided by the Commission when the decision was made that the matter 
was to be secret until a time certain ? 

Mr. Carretra. I remember very clearly the Commission discussing 
secrecy in connection with the coffee investigation but I am sure the 
five Commissioners never decided that any one Commissioner should 
withhold information from the others regarding that same matter. 

Mr. McCutiocu. I am particularly interested in my question, 
whether it was decided by the Commission at the time the decision 
to make the investigation was finally arrived at that your decision was 
to remain secret until a time certain. That is important, because if 
I, as a Commissioner, learning information about such an important 
matter, as you have pointed up, because it was very hot and the market 
did break, it might be very important that only one person finally be 
authorized to make that release. 


_ Mr. Carretra. What is your question, that at the meeting we decided 
it would not be released until Friday, 11:30a.m.? 
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Mr. McCuix1ocn. Until a time certain or that some certain person 
was to release the information. 

Mr. Carretra. As to the first part of your question as to a time cer- 
tain I don’t recall the Commission having decided upon a definite day 
and a definite time. But we did decide to keep it secret, because we 
realized the advantage that manipulators might have or speculators 
might have if that information were known to the public before it 
was given to the whole world. 

But remember, Mr. Congressman, the press had it when I asked 
for it and I was not given the information. 

Mr. Evins. The gentleman is talking about the system under which 
the staff has information which a Commissioner cannot obtain. 

Mr. Motrer. Which they denied to the Commissioner, which is 
even worse. Which, when the Commissioner asks for, they won’t even 
give to the Commissioner and say they have not got it. 

That is even worse. 

Mr. Carrerra. That can happen in any agency which has a per- 
manent chairman. I am not finding fault with the individuals, I am 
finding fault with the system. 

Mr. Moutrer. Did you discuss the matter with the Chairman? 

Mr. Carretra. I seem to recall mentioning it to him and also I dis- 
cussed it with Mr. Akerman who was then and is now Executive 
Director. 

: mr. Motter. Was the matter brought up at any Commission meet- 
ing? 

Mr. Carretta. I don’t recall. I may have mentioned it, because I 
was so annoyed with it I might have mentioned it at a Commission 
meeting too, but I don’t recall. 

Mr. Muurer. Does your Commission keep formal minutes of its 
various meetings ¢ 

Mr. Carretta. Yes, sir. 


Mr. Mutter. Are they pro forma minutes which just record the 
final action taken at these meetings or do they also attempt to set 
forth the matters under discussion ? 

Mr. Carretra. As I mentioned before the Commission has and had 
a very able assistant secretary. I believe he took notes of practically 
everything that went on. But the formal minutes were only related 
to the final action taken by the Commission, except if some Commis- 
sioner would ask the Secretary, please have the record show that I feel 
so and so and so and so about a particular matter. I don’t know how 
long he keeps the notes but he had copious notes. 

Mr. Motrer. The next question I was going to ask was whether or 
not you know whether those notes are still available. 

r. Carretra- I don’t know. I never asked the question. But I 
do know that I often asked young Joe Kuzew as long as 2 or 3 months 
after an action occurred as to what action the Chairman took on a par- 


ticular matter. He would come up with some shorthand notes and 
read the notes to me. 


T don’t know how long he keeps them. 


Mr. Mouurrer. Do you know whether his notes were ever transcribed, 
his shorthand notes? 


Mr. Carretra. I don’t know whether they ever were. 
Mr. Evins. It is your conclusion, Mr. Carretta, that the present 
system lends itself to lots of abuse and inequality among the Commis- 
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sioners and the system is bad and should be improved in the public 
interest ? 

Mr. Carretrra. That is my conclusion, Mr. Chairman. 

Mr. Evins. Any further questions / 

Do you have further testimony or another example ? 

Mr. Carretta. I have another example I want to tell you about. I 
don’t think this is as important as the first because it occurred when 
I was a “lame duck” Commissioner and the employee who “snubbed” 
me for that reason had some reason to do so—at least he must have 
thought so. I could not do anything to him. I was on my way out. 

Mr. Motrer. That would not give him reason to do any snubbing. 
He still ought to perform his functions as an employee of the Govern- 
ment. 

Mr. Carrerra. If I had my way, I would have fired him imme- 
diately but I couldn’t do anything about it. This is the story. 

I would like to tell it to you because it applies to a bureau director. 
A bureau director is one of the men who, under Reorganization Plan 
No. 8, as interpreted by the General Counsel of the Commission, may 
be appointed only by the Commission and not by the Chairman. 

So this bureau director is put in his position by a majority vote of 
the Commission, and I presume he can be removed by a majority vote 
of the Commission. 

Mr. Muurer. He does not have civil-service status in that position ? 

Mr. Carretra. I am not certain but I think he does not. This oc- 
curred in July or August 1954. My successor’s name had been sent to 
the Senate on June 25, 1954, and my term expired in September of 
1954, so it was in that 3-month period. 

While I was at the Commission, I was assigned the task of supervis- 
ing the trade practice conferences for the wholesale plumbing and 
heating industry. 

An association in Chicago about 3 years ago, maybe 214 years ago, 
filed an application with the Commission for a trade practice confer- 
ence asking the Commission to promulgate trade practice rules for 
the industry. 

After some conferences with the staff, the application was approved 
and the matter was assigned to me. I attended the initial conference 
and I attended the hearing that was held in connection with those 
rules. As you gentlemen undoubtedly know, these trade practice rules 
are supposed to advise and inform businessmen of the true meaning of 
the Federal Trade Commission Act and of the Robinson-Patman Act. 

The words of those statutes are very general and these rules are sup- 
posed to implement the statutes by spelling out in lay language what 
the businessman can understand. They are supposed to be for the ad- 
vice and guidance and information of the businessman. These people 
came in and admitted to the Commission that they needed help and the 
Commission was willing to help them. 

After the first hearing, tentative rules were submitted to the Com- 
mission and I was appointed by the Commission to study those rules. 
I did, and I recommended, I believe in May of 1954 before my succes- 
sor was named, that the Commission release those rules for final 
hearing. 

80630—56—pt. 122 
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Under our procedure, a final hearing is a hearing at which business- 
—_ interested in the rules may let their objections to the rules be 
mown. 

My recommendation was not followed by the Commission in spite 
of the fact that I assured my colleagues that I had read every word of 
every rule and that while I was not satisfied 100 percent with the rules 
as drafted, that I thought in order to expedite the matter, which ulti- 
mately took about 214 years, that they ought to be released for publica- 
tion anyway so the industry would have a chance to find fault with the 
rules. When they ultimately would come back to the Commission, the 
Commission would then revise the rules to suit itself. 

I spoke to each one of my colleagues; but upon the specific request 
of the Chairman, the rules were held up. I was advised by the Chair- 
man that the reason they were held up was that a New York group 
known as the American Institute of Plumbing and Heating Contrac- 
tors—I think that is the wrong name but it is known positively as the 
American Institute. It is a New York outfit interested in plumbing 
and heating. I was told by the Chairman that this group was object- 
ing to the rules and I was also told by the Chairman that the Depart- 
ment of Justice had some objection to the rules because the Depart- 
ment of Justice feared that some of the rules might be used for price- 
fixing purposes, which, of course is against the law. I should like to 
say at this time, however, that before any trade practice conference 
is authorized by the Commission, it is the practice of the FTC to 
obtain clearance from the Department of Justice. 

I presume in this case, the usual clearance was obtained. Then after 
the matter had been in process for a year and a half, the Department 
of Justice made known some objections. 

To get to the point of my story, it was in connection with these 
rules that I called in this bureau director and I asked him whether in 
the course of his duties, he had attended any meeting at the Commis- 
sion in which objection was made to these rules. think that that 
was the question that I asked him. 

He said, “Mr. Commissioner, I cannot answer that question.” I 
said, “Well now, let me ask the question again,” and I tried to be as 
precise as I could. I said, “Now, can you give me the information I 
want?” “Mr. Commissioner, I can’t answer that question.” 

Well, I felt he did not want to tell me the answer and I said, “Mr. 
so and so, if you fee] you cannot tell me the answer because you don’t 
know the answer, please tell me that. If you cannot tell me because 
you don’t want to tell me, please tell me that, too.” 

He said, “I can’t tell you.” All I was getting was double talk. 

Finally, although normally a mild-tempered man, I became an- 
noyed at this treatment I was getting and I told this bureau director 
that I was confident he knew the answer to my question, but he would 
not tell me. And he kept silent. 

I then told him that I also realized that I was a lameduck Commis- 
sioner and that he perhaps felt that he didn’t have to cater to me. I 
then proceeded to give him a lecture for about 10 minutes. I have 
been lecturing on and off for about 25 years so I was in form. 

I told him that there were 5 bosses on the Federal Trade Commis- 
sion, and that there was not 1 boss with 4 assistants and that he, as an 
employee of the Commission, owed allegiance to all 5. 
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However, if he saw fit to be loyal to one, that was his choice, but I 
expressed to him the thought that some day, somehow, the adminis- 
tration of our Government might change and that he might find him- 
self in the doghouse because he catered to 1 man instead of to 5 men. 
And I dismissed him from my office. 

I then walked into the Chairman’s office and I told him about it and 
I asked the Chairman the question and the Chairman answered the 
question for me. Why do I, a Commissioner, have to go to the Chair- 
man to get my information when a staff member can give it to me? 

That, gentlemen, is another example of the permanent Chairman 
system working badly. I don’t blame the Chairman for this. I am 
blaming the system because it tends to cause individuals to cater 
to 1 Commissioner rather than to all 5. 

Mr. Evins. To be disloyal to Commissioners or insubordinate—your 
testimony would indicate an insubordinate employee, in the very mild- 
est terms, failing to cooperate with a Commissioner under the present 
system. 

Mr. Carretra. I certainly think so. 

Mr. Evins. And also the Commissioner unable to remove the em- 
ployee or do anything about it, or even demote him. 

Mr. McCulloch ? 

Mr. McCutiocn. I would like to inquire of the Commissioner 
whether under the old system you would have had authority to forth- 
with discharge that employee ? 

Mr. Carrettra. Not without Commission action. I could have gone 
to the Commission and reported the matter and pounded the table 
a little and gotten the employee either fired or demoted, even if charges 
were necessary. 

Mr. McCuttocn. Did you take this experience of yours to the 
Commission at that time ? 

Mr. Carretra. Not at a formal meeting but as I stated I walked im- 
mediately into the Chairman’s office and told him about it. 

Mr. McCuttocu. You did not take it up at an informal meeting? 

Mr. Carretra. No; not at a formal Commission meeting. 

Mr. McCouttocn. Is it possible that this same experience could have 
happened had you been an outgoing or lameduck Commissioner under 
the old system ‘ : 

Mr. Carretta. Well, I think under the old system—and mind you 
we five Commissioners worked very amicably together. I mean we 
voted on different sides of cases but we worked very well together. 
It was a nice Commission, I enjoyed my stay on the Commission, I 
think that under the old system, I could have gone to the Commission, 
even though I were a lameduck Commissioner, and brought the matter 
to their attention and pecnane they would have taken some action. 

I don’t think they would have fired the individual but they would 
have told him—may I answer it this way, I don’t think that would have 
happened under the old system because that employee would not have 
had a tendency to be loyal to one man. He would know that the next 
year there would be another Chairman and he would have to remain 
loyal to 5 men and not to 1 man. 

Mr. Evrxs. To use the word, “cooperate” at least. tg 

Mr. Carretra. Instead of remaining loyal? Yes; that’s right. 

Mr. McCuttocn. I do not mean to condone that kind of action on 
the part of anyone by my questions. I am trying to arrive at a factual 
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answer to this distressing problem, that you had had distressing 
experience. 

{r. Carrerra. Going to the old system of a rotating Chairman is 
the same as removing the occasions for sin. If you change the system, 
then there is less likelihood of these occurrences taking place. 

Mr. McCuttocn. I noticed you were a lecturer in the past. What 
was your experience before you came on the Commission ? 

Mr. Carretta. I taught economics and finance for about four years, 
I taught corporation law for about 10 years. 

Mr. McCuttocn. At what school ? 

Mr. Carretra. Economics and finance at the College of the City 
of New York. Corporation law and unfair trade practices—excuse 
me, you asked me for my teaching experience before my appointment 
to the Commission. Economics and finance at the College of the City 
of New York. Corporation law at the Law School of the Catholic 
University of America. Analysis of financial statements at George- 
town University. Stock exchange operations—of all things—at the 
University of California. I taught in all of those schools. Besides 
that I was a practicing lawyer before I went on the Commission. 

Mr. McCuttocu. Had you been in Washington before you went on 
the Commission ? 

Mr. Carretra. Oh, yes. I also had 12 years’ experience with the 
Government. I joined the SEC 2 months after it was organized back 
in 1934, Spent about 8 years with them. Then I wenttoOPA. I was 
assistant to the administrator in charge of the rent department. Then 
I went into military service. Then I came back and I was vice chief 
of the renegotiation section of the Navy Department. 

Mr. McCuniocu. And you became Commissioner in April 1953 ¢ 

Mr. Carrettra. June 1952. 

Mr. McCuttocn. So you served under both 

Mr. Carrerra. Senator Mead and Mr. Howery. 

Mr. McCuttocu. But you only served under the present type of 
organization ¢ 

Mr. Carretra. That’s right. 

Mr. Evrns. You have had enough experience under the present type 
system to make some constructive recommendations you feel to this 
committee ? 

Mr. Carrerra. I believe so. I was pleased to have been called. 

Mr. McCutiocu. Just a moment, I have only one more question. 

Mr. Evins. All right, proceed. 

Mr. McCutzocu. Were you informed of and have you read the 
hearings before this committee of the procedure, morale, and condi- 
tions down there in 1950 and prior thereto ? 

Mr. Carretra. You mean the hearings which have taken place in 
the past week or 10 days? 

r. McCutiocn. No; the hearings before this committee in 1950 and 
1951 and the conclusions and reports made by this committee. 

Mr. Carrera. I read only the conclusions. I did not read any of 
the testimony. 

Mr. McCutiocu. Conditions were apparently not too good down 
there at that time under the old system. 

Mr. Carretra. No, Mr. Con man, but you prompt me to make 
the comment that in my humble opinion conditions are not too good 
even today. 
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Mr. McCutiocn. You think they are worse than they were when 
that report was made? 

Mr, Carretra. I can’t make that comparison because I am not per- 
sonally familiar with the conditions at that time. 

Mr. McCutxocn. That they could be improved ? 

Mr. Carretra. That is right. 


Mr. McCutiocu. Did you ever see any human relations that could 
not be improved ? 


i Carretra. I don’t think life would be worth living if that were 
the case. 

Mr. Evins. Mr. Carretta, you as a Commissioner had taken a special 
interest in and had been exceedingly active as a Commissioner in the 
coffee investigation. 

Mr. Carrerra. Yes, Mr. Chairman. 

Mr. Evins. A very important matter, in which there were 3 or 4 or 
perhaps 5 agencies of Government concerned at thetime. A resolution 
had been passed by the Congress on the matter. Appropriations had 
been provided for various agencies to do special work in connection 
with these matters, and you who had been active in the matter I will 
say to put it very mildly, had difficulty in getting information from the 
Executive Director and staff members regarding the press releases that 
were to be issued on this matter. 

Mr. Carretra. That is right. 


Mr. Evins. As the Commissioner in charge of a trade-practice con- 
ference for an industry, you have related that you supervised the work 
of that trade-practice conference and you were vetoed more or less in 
action to be taken with respect to that trade-practice conference by the 
Chairman ¢ 

Mr. Carretra. I don’t know whether I would say that the chairman 
was responsible. I think I would be entirely fair in saying that the 
rest of the Commissioners on the Commission followed the lead of the 
Chairman. I recall—if the committee is interested I will tell the com- 
mittee exactly what I did. There were some long-distance telephone 
calls involved in which I tried to get the Commission to act and I could 
not do it. 

That is when one of the Commissioners told me he was relying on the 
Chairman’s opinion in this matter. 

So that you may know the background, these rules are quite 
voluminous. 

Mr. Evins. The committee understands the procedure generally on 
the promulgation of trade practice conference rules. Weare inquiring 
in the interest of brevity, to find out just why you as Commissioner in 
charge of these rules were not able to go ahead and proceed with the 
announcement of them. If you could tell the committee—— 

. Carretta. I think the brief answer to that question is that the 
chairman had indicated to his colleagues that he had some objection to 
the announcement being released at that time. 

And may I add this, that was not unusual because any Commissioner 
had the right to do that at any time. He was not acting improperly 
when he said that. But the other Commissioners relying upon the 
opinion of the Chairman voted with him and vetoed my suggestion 
that they be released. 
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Mr. McCuutocn. Is that unusual for there to be a disagreement and 
for a member of a commission or a member of a court to follow the lead 
of the presiding judge or the chief judge? 

Mr. Evrns. Ordinarily the lead which is followed is that of the Com- 
missioner in charge of the particular set of trade-practice rules. This 
Commissioner was ordinarily in charge of this and would ordinarily 
be the subcommittee chairman I would say. 

Mr. Carretta. That is perfectly right. 

Mr. Muurer. We don’t want this record to indicate, I am sure, that 
Mr. McCulloch believes that it is proper for a judge who is a member 
of a court, instead of using his independent judgment or opinion, fol- 
lows the lead of the presiding judge when it comes to action of the 
court. 

Mr. McCciiocn. Well, I will testify for myself on the functions 
of a chief judge or a chief justice in trying to have unanimity or near 
unanimity. 

Mr. Evrns. If there are no further questions from Mr. McCulloch 
or Mr. Multer 

Mr. Mcurer. Mr. Chairman, I have one or two questions, please. 

In this particular matter you are telling us about, certainly you had 
enough information from your knowledge and your performance of 
your duties to have “leaked” anything you wanted to, if you wanted 
to do so. 

Mr. Carretra. On the coffee situation ? 

Mr. Mutter. Yes. 

Mr. Carretra. I had the report in my possession for about 10 days, 
the complete report, which was quite a full report. 

Mr. Motrer. There really could be no justification for trying to 
withhold information from you ? 

Mr. Carrera. No, sir. I assisted in making the news; why should 
it be withheld from me? I was one of the five who voted for the in- 
vestigation. 

Mr. Mutter. Now with reference to this Bureau Director you are 
telling us about. Did you tell the Chairman of the Commission of your 
experience with him ? 

Mr. Carretta. Yes; I did, sir. 

Mr. Mctrer. Is it true this Bureau Director is still there as a 
Bureau Director ? 

Mr. Carrerra. He is still there, sir. I hate to mention the title of 
Bureau Director because I realize that by so doing, each of the Bu- 
reau Directors at the Commission become suspect. But I would prefer 
not mentioning the name. 

Mr. Mourer. I think we must run the risk of their all being suspect 
although we know we are only talking about. one rather than put a 
name on the record. The Chairman has indicated, and I think Mr. 
McCulloch agrees, that we ought not to put the name on the record. 

Mr. Evins. Thank you, Mr. Carretta, for your testimony. 

Mr. Carretra. Thank you, Mr. Chairman. 

Mr. MacIntyre. Mr. Chairman, I request that you recall as the next 
witness, Mr. Murchison. 

Mr. Evins. Mr. Murchison. You may be seated and you have pre- 
viously been sworn. 
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TESTIMONY OF DAVID C. MURCHISON, LEGAL ADVISER AND 
ASSISTANT TO THE CHAIRMAN, FEDERAL TRADE COMMISSION— 
Resumed 


Mr. Mourcuison. That is right. 

. MacIntyre. You understand that you are testifying under 
oa 

Mr. Murcuison. I am perfectly willing that it should be so. 

Mr. MacIntyre. Mr. Murchison, you heard the testimony of former 
Commissioner Carretta. I am asking you to please tell this committee 
what happened in connection with the preparation of the press re- 
lease to which he referred insofar as it was handled in or through the 
Chairman’s office, that is the one about the coffee investigation / 

Mr. Murcuison. I think you must have the wrong person, Mr. 
MacIntyre. He did not refer to me in his testimony. I did not pre- 
pare that press release. 

Mr. MacInrryre. Is it your testimony that you did not know any- 
thing about it ? 

Mr. Murcuison. I knew there was going to be a press release an- 
nouncing the coffee investigation. As a matter of fact I was in New 
York City at the time. I think Mr. Carretta is referring to another 
employee who at that time was an employee in the Office of the Chair- 
man but who is no longer with the Commission. I might further add 
that I sympathize 100 percent with Commissioner Carretta because I 
think press releases should be shown to other Commissioners. As a 
matter of fact, it is the present practice in complex cases where opinions 
are written, or in announcing other actions of the Commission, to pre- 
sent the drafts of press releases to Commissioners interested in them. 
If a Commissioner likes it, then it isissued. No press releases are with- 
held from any Commissioner. 

That was a mistake of judgment on the part of the employee and he 
is no longer with the Commission. I might add that I did not like it 
myself, and I so indicated to the employee. 

Mr. MacIntyre. Was he separated because of that ? 

Mr. Murcuison. No; he was not separated because of that. He re- 
signed voluntarily a very short time thereafter. 

Mr. MacInryre. Somewhat later and because of something else; is 
that it ? 

Mr. Murcuison. I did not say that. 

Mr. MacInryre. It wasn’t because of this, I believe you testified. 

Mr. Murcuison. He resigned voluntarily. 

Mr. MacIntyre. But not with any reference to this instance? 

Mr. Murcutson. No; I did not say that it was with reference to 
this incident. I doubt very seriously whether this incident would be 
grounds to fire an employee. It might be, it might not. But he is 
no longer there in any event. It was a mistake of judgment. 

Mr. MacIntyre. But it had nothing to do with his separation, this 
incident did not ? 

Mr. Murcutson. I don’t believe so; no. He was not dismissed. 
He resigned from the Commission. The second employee that he 
mentioned I don’t know. I think Mr. Carretta’s testimony was that 
it was the press officer who then held the position. I believe that per- 
son is still an employee of the Commission, but not in that job. Mr. 
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Seymour F. Stowe, an experienced newspaperman, is now Chief of 
Information at the Commission. 

Mr. MacInryre. I will ask you to inform the committee—— 

Mr. Murcuison. Excuse me, Mr. MacIntyre, I don’t believe there 
has ever been another incident of that kind. I think this was an 
isolated incident and I don’t think anybody would dispute it. 

Mr. MacIntyre. Is it your testimony that there was no other 
instance like that ? 

Mr. Mcnomson. Where a Commissioner sought to look at a press 
release 

Mr. MacIntyre. Such as testified to by Mr. Carretta. 

Mr. Mourcuison. I know of no other incidents. 

Mr. MacIntyre. You are testifying from your recollection. You 
are not testifying that there wasn’t any other instance? 

Mr. Murcuison. I have been at the FTC for 21% years and at no 
time has it come to my attention that there was such a situation. 

Mr. MacIntyre. That is you don’t know about it? 

Mr. Morcuison. I just said I did. 

Mr. MacIntyre. Now I ask you to please tell this committee con- 
cerning the liaison that was set up by you and the Chairman to deal 
with the Attorney General and the White House concerning the clear- 
ance on this coffee investigation about which Mr. Carretta has testi- 
field. Just tell us all about that. 

Mr. Murcnison. You will have to ask a more specific question than 
that. I don’t understand your question. 

Mr. MacInryre. Is it your testimony, Mr. Murchison, that you 
did not know that such a liaison existed concerning the coffee investiga- 
tion ? 

Mr. Murcuison. I don’t understand your term “such a liaison.” 

Mr. Moutter. Let me interrupt? Tell us what if anything was done 
as to procedure with reference to press releases during your employ- 
ment and your present position with the Commission ? 

Mr. Murcuison. I shall be happy to answer that question. The 
procedure on press releases has been throughout the time that Chair- 
man Howrey has been Chairman and prior to that time, starting with 
the 1950 Reorganization Act, to bring the function under the execu- 
tive head of the agency, the Chairman. The press officer reports 
through the chain of command up to the Chairman and that has been 
generally agreed 

Mr. Muurer. Was the chain of command from the press officer to the 
chairman ¢ 

Mr. Murcuison. The preparation of press releases is under the 
administrative direction of the Chairman of the Commission. The 
press office is a subunit within the Commission which does not report 
directly to the full Commission but reports to the Secretary of the 
Commission. Orginally when we came there it reported to the Execu- 
tive Director, I believe. It was our feeling that the press office should 
be in proximity to all the members of the Commission rather than to 
just one and for that reason it was placed in the Office of the Secretary. 

The Secretary is the clerk of the court, so to speak, under the statute, 
and we felt the function should be there. 

I would like to answer the point I believe you are making which is 
that press releases have customarily, after prepersiion, been initiated 
or reviewed in the first instance by the member of the staff who worked 
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on the matter. Then it is passed up the line. Formerly, at the time 
we came to the Commission, it came to the Office of the Chairman and 
then the Chairman approved it. 

Mr. Murer. Wouldn’t the first stop at the Commission be the Com- 
missioner who was handling the matter ? 

Mr. Murcuison. Frequently. But it was not a regular procedure. 
If a Commissioner worked on a matter, and if the press release con- 
cerned the matter, then as a courtesy and as a matter of good practice, 
it was shown to him and he approved it or changed it or did whatever 
he wanted to with respect to it. Formerly the press releases did come 
to the Office of the Chairman for final approval. However, we felt 
that it was an unduly burdensome task in our office and we have now 
delegated the function to the Secretary of the Commission and that is 
where it is now. 

Mr. Motrer. What was the situation at the time of the coffee inves- 
tigation? Was it the one you just outlined as the press office worked 
on it and then it went up the chain of command to the staff member 
who worked on it, to the Commissioner who worked on it, to the Secre- 
tary, and to the Chairman of the Commission ? 

Mr. Murcutson. No, sir; there was a different procedure at that 
time and I will be happy to describe it. 

Mr. Muurer. What was the procedure at that time? I want you 
to give us the procedure at the time of the coffee investigation as to 
how it was handled other than the way the coffee matter was handled ? 

Mr. Murcuison. At that. time there was in existence a Special As- 
sistant to the Chairman of the Commission for Public Affairs. The 
position was established by Chairman Howrey to coincide with a posi- 
tion which existed some years back under the rotating Chairman 
system. 

It was felt that the press officer should have access to all the things 
that developed within the Commission so he might keep the press 
informed. We attempted to do this again and frankly it just did not 
work satisfactorily. The man resigned from the Commission. But 
he was there when this particular press release was written. And the 
press release came from the press officer to the Special Assistant for 
Public Affairs—Mr. Green was his name—and he worked with the 
press officer on the release. I understand that Mr. Carretta asked Mr. 
Green for the release. That is my recollection. 

Mr. Murer. Up tothe time of the coffee matter, what was the situa- 
tion as between your office on press releases and the White House and 
as between your office and the Department of Justice ? 

Mr. Murcuison. There was none. Our office on press releases had 
no connection with any other department at any time. 

Mr. Moutrer. There was no liaison between your office and the 
White House ¢ 

Mr. Murcuison. No. On the coffee matter, as I understand it, at 
the time of the Presidential news conferences, reporters had inquired 
on any number of occasions of the President about the coffee investi- 
gation being conducted by the Federal Trade Commission. What 
about the price of coffee? There were congressional investigations 

ing on. Various departments had different interests in the matter. 

s a result, I believe someone in the press section at the Executive 
Office of the President telephoned one of our press people. It could 
have been Mr. Green or it could have been the then press officer. He 
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said, “May we have a copy of the press release when it is ready, so at 
the press conference when the President is again asked this question, 
we can furnish some kind of an answer?” 

Because of this we furnished a copy of the press release, to the best 
of my recollection. This same thing maybe happened twice since I 
have been at the Commission. But we have no haison. 

Mr. Mutter. With reference to the coffee press release, when did 
it go to the White House or anyone on the White House staff ? 

Mr. Murcuison. I think it went at the same time that it was made 
available to the press. I might add in that connection that it is cus- 
tomary to place an advance release date on what is usually considered 
an important matter so that all newspaper people may obtain a copy 
of it. 

Mr. Mutter. And was it pursuant to the Chairman’s direction or 
your direction or not yours and his, persuant to whose direction did it 
go to the White House? 

Mr. Murcuison. I think it was as a result of a routine request from 
their press section for a copy of the release. 

Mr. Mutter. Up to the moment of the release there was an order 
of secrecy ? 

Mr. Murcutson. Subject to the advance release date we placed on 
the release. We asked that this be observed. 

Mr. Mutrer. Did the release go simultaneously to the press and to 
the White House? 

Mr. Mvurcuison. That is the best of my recollection ; yes, sir. 

Mr. Mutter. But up to that time the very man who had done most 
in the Commission with reference to this, Commissioner Carretta, was 
denied a copy of the release? 

Mr. Murcuison. I will have to say that Mr. Carretta, as I am sure 
he will testify, did not do in that respect the most. 

Mr. Mutter. Let me take out the word “most.” Who was so vitally 
interested and did a substantial part of the work on the matter. 

Mr. Murcuison. He was no more interested than any other Com- 
missioner. Al] Commissioners were interested in the matter. 

Mr. Mutter. He was devoting considerable time and attention to it. 

Mr. Murcuison. Yes, sir; and he was not given a copy and I think 
he should have been given a copy. I am sure Mr. Howrey thinks 
he should have been given a copy. 

Mr. Muturer. Can you tell us who it was that asked for the press 
release to be sent to the White House? 

Mr. Murcuison. It was someone in Mr. Hagerty’s office. I don’t 
recall the name. It was not Mr. Hagerty or his senior assistant to 
the best of my knowledge. 

Mr. Moutrer. Did that telephone call come to you? 

Mr. Morcutson. No, sir; it did not. It came to the press office to 
the best of my recollection. 

Mr. Mourer. What is his name? 

Mr. Murcutson. I believe it was a trial attorney from Mr. Mac- 
Intyre’s Division by the name of Mr. Don Moore. 

I believe he was the press officer. We previously had a man by the 
name of Mr. Duncan Price—who is an economist now. 

Mr. Mutrtrr. Are both those men still with the Commission ? 

Mr. Murcuison. Yes, sir; both men are still with the Commission. 

It is my recollection that it was a very routine matter. 
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Mr. McCuttocu. Was that press release to be effective after the 
close of business in the commodity market ? 

Mr. Mourcuison. Yes, sir; and that is what particularly concerned 
us. It concerned all members of the Commission, all Commissioners. 
Obviously this would have an immediate impact on the commodity 
market, on the New York Coffee and Sugar Exchange. So therefore 
it was carefully handled. It was either issued over a week end when 
there was no trading or after the close of business during a trading 
day, one or the other. I believe it was over the week end if I am not 
mistaken. I am relying on my recollection. I would be happy to be 
corrected on it, but that is my immediate memory. 

Mr. Murrrr. Pardon me, sir. 

Mr. McCotxocn. I am through. 

Mr. Moutrrer. The Commissioner who would be most likely to catch 
in error or mistake in the final form of the release would have been 
Commissioner Carretta; am I not right? 

Mr. Murcuison. You are not right. 

Mr. Motter. If there were a mistake, is it fair to say Mr. Carretta 
would catch it? 

Mr. Murcuison. I am sure he would catch it. He was a very able 
Commissioner on catching mistakes of that kind. 

Mr. Mutter. That man was denied access to it until it was sent 
to the White House and you put the President in the position of pos- 
sibly making a misstatement of fact that Commissioner Carretta 
might have caught before it went out? 

Mr. Murcuison. You are a hundred percent incorrect in that 
assumption. 

Mr. Muurer. Why? 

Mr. Murcnison. Because Mr. Carretta had no responsibility to re- 
view press releases. 

Mr. Murer. I am not talking about his responsibility but if there 
was a mistake in it and with his thorough familiarity with the matter 
and having done so much work on the preparation of it up to its 
release, he should have had an opportunity to see it before it went 
out anywhere. 

Mr. Murcuison. The same thing would apply to any Commissioner 
or the Chairman. 

Mr. Mutter. What Commissioner did review that in its final form 
before it went out of your office ? 

Mr. Murcuison. [ would have to check that, sir. It should show 
on the face of the draft release. I will be happy to check it. 

Mr. Mutter. Will you check that and tell us which Commissioner 
= Comments reviewed that in its final form before it left your 
omnce ¢ 

Mr. Murcuison. Yes, sir. I think it was Commissioner Howrey 
although I am not certain. I will have to check it. 

Mr. Evins. I understand from testimony, and I might have in- 
terpreted it incorrectly that a Commissioner O. K.’d the press release or 
an assistant initialed it. Has a system existed down there at any 
time under which an administrative assistant could O. K. a press re- 
lease and it would be returned to the press officer and released without 
a Commissioner seeing it? 

Mr. Murcuison. Yes, sir, I think I performed that function when 
T first came to the Commission. 
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Mr, Evins. You O. K. a press release and the other Commissioners 
did not see it, and then it went out? 

Mr. Murcuison. We followed the procedure at the beginning and 
we modified the procedure. We try to show them now to all the 
Commissioners. 

Mr. Evins. In the coffee investigation did all Commissioners see 
the press release on the coffee investigation before it was released ¢ 

Mr. Murcuison. No, sir. 

Mr. Evins. Which Commissioner saw it? 

Mr. Murcuison. I am not certain that any Commissioner saw it. 

Mr. Evins. Only Chairman Howrey? 

Mr. Murcuison. I am not certain that he did because he was in New 
York at a conference. 

~. Evins. Did it go to the White House following your O. K. 
only ? 

Mr. Mourcuison. I did not O. K. it. 

Mr. Evins. Who then did O. K. it? 

Mr. Murcuison. I believe I testified before that Mr. Fitzhugh Green 
O. K.’d that release. 

Mr. Evins. Mr. Carretta did not get to see it. 

Mr. Murcuison. I think he should have and that was a mistake. He 
should have seen it and we so indicated. 

Mr. Evins. This is a matter of tremendous importance and every- 
body is concerned about it—the White House is calling and asking 
for information about it, and the Commissioner did not see the press 
release and the Commissioner who was concerned enough to inquire 
about it and try to seek information was denied that information. 

Mr. Murcuison. He should have seen it. 

Mr. Evrxs. Did you O. K. this press release that went to the White 
House? 

Mr. Mourcuison. Not to my knowledge. 

Mr. Evins. Did Chairman Howrey O. K. the press release ? 

Mr. Murcuison. I am not sure. 

Mr. Evins. Did any Commissioner O. K. the press release ? 

Mr. Murcuison. I don’t believe so. They might have but my testi- 
mony is I don’t believe so. 

Mr. Evins. You don’t believe that any Commissioner O. K.’d it? 

Mr. Murcuison. That ismy recollection. 

Mr. Evins. Who was the highest man in the chain of command who 
did O. K. it? 

Mr. Murcuitson. The man who conducted the investigation. 

Mr. Evins. You mean this matter was so unimportant to the chair- 
man and the Commissioners that they did not even see the press release 
that went out on it? 

Mr. Murcuison. I believe they saw it. But you asked me if they 
O. K.’d it. Iam being literal about it. I believe Mr. Howrey saw it 
although we went to New York that day and Mr. Carretta went to 
New York that day, I believe. We went to the New York Bar Asso- 
ciation meeting. 

Mr. Mutter. Can’t we have the office copy produced here so we can 
get the information on the record ¢ 

Mr. Murcnison. We certainly shall. We shall be happy to do that. 

Mr. Evins. Mr. MacIntyre? 
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Mr. MacIntyre. Mr. Murchison, your testimony is that this release 
was at the White House before Mr. Carretta was allowed to see it ? 

Mr. Murcuison. No, sir, that is not my testimony. I don’t know 
exactly what time it arrived at the White Taek 

I do know that the White House, just as Mrs. Sullivan has been 
very interested in coffee. We had a thousand people wanting the 
release and among them was someone in the press section at the White 
House. We had thousands of people asking us for the release. 

Mr. MacInryre. Mrs. Sullivan is not in the White House. 

Mr. Murcuison. I say in addition to Mrs. Sullivan who conducted 
an investigation on the Hill. 

Mr. MacIntyre. I am asking about people at the White House. To 
whom did you send the press release at the White House before Mr. 
Carretta had seen it. Will you please address yourself to the questions 
asked you instead of any other question ? 

Mr. Murcuison. I ask you not to shout at me. I can hear you very 
well from this distance. I am doing the best job I can to be responsive 
and to furnish facts, and I ask you respectfully to repeat your question. 

Mr. MacInryre. Will you please give us the facts, who at the White 
House received this? And when ? 

Mr. Murcuison. Your question before was, whom did you send it to? 
Mr. Reporter, please read the question back. 

Mr. Evins. If the witness did not understand the question we will 
have the reporter read the question back to him. 

If the witness does not understand the question and wishes to have 
the question read back to him we will have it read back. 

Mr. Mourcutson. Thank you, sir. 

Mr. Evrns. I will ask the counsel to direct the questions to the 
witness and ask the witness to please respond without going all over 
the lot, and to answer them directly. It will save time for all concerned. 

Mr. McCutxocu. I would not object if leading questions were asked 
in order to expedite the matter with the approaching adjournment of 
Congress. I would like for the record to have the facts as quickly 
2s possible. 

Mr. Evins. There has been an indication that the hearings have been 
prolonged. The necessity is that we are having some difficulty getting 
at the facts. If witnesses will answer the questions we can expedite 
the hearing. Let’s proceed. 

Mr. MacIntyre. To whom was this sent at the White House—— 

Mr. Mutter. Before we get into a second question. There are now 
two questions pending on the report. Do you want to withdraw the 
questions and start afresh ¢ 

Mr. MacIntyre. We will withdraw those and start over. 

Who at the White House received this press release on coffee ? 

Mr. Murcuison. I don’t know inasmuch as I don’t know who re- 
quested it. The press office of the White House received it. 

Mr. MacIntyre. When? 

Mr. Murcutson. | believe that it was the day of the announce- 
ment, or if there was an advance release date, at the same time it was 
ziven to the press. That is my best recollection. I don’t know whether 
that is entirely responsive, but that is my best recollection. 

Mr. Muurer. Let me interrupt again. Was the copy sent to the 
White House receipted for ? 

Mr. Murcutson. I honestly do not know. 
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Mr. Mutrer. Will you check your records and let us know ? 

Mr. Murcuison. I will be delighted to, sir. 

Mr. Mutter. Thank you. All right, Mr. MacIntyre. 

Mr. MacIntyre. Isn’t it a fact that this was sent to the White House 
for the purpose of making it available and for use by the President in a 
press conference that he was to hold ¢ 

Mr. Murcuison. Yes, that is correct. As I remember the request 
from the White House, it was to the effect that the President had 
been asked for information on coffee repeatedly and specifically about 
the coffee investigation. And that they therefore requested us to 
furnish as early as possible our press release on it so the President 
could be informed. 

I believe there was an advance release date on it, and we made it 
available to them then. 

Mr. MacIntyre. Jsn’t it a fact that that press release was presented 
mindful of its prospective use by the President as a basis for state- 
ments he was to make in a coming press conference ? 

Mr. Murcuison. It might well have been mindful of that. 

Mr. MacIntyre. Don’t you know ? 

Mr. Murcuison. I will agree with you. 

Mr. MacIntyre. That that was a fact. 

Mr. Murcuison. I would think that was a fact. I would do the 
same thing if I were doing it over again because it was a very im- 
portant matter. 

Mr. Macintyre. Don’t you know that that is the fact ? 

Mr. Murcuison. I will concede that it could be the fact. And it 
should be the fact. 

Mr. MacIntyre. Please answer my question. Don’t you know that 
that is the fact ? 

Mr. Murcutson. No, I could not testify that it is the fact because 
we prepare—there were two congressional committees asking us 
much more frequently for this information and many other people, 
and we wished the press release to be a good one. I remember the 
Commissioners discussing it with me and the Chairman sa ing we 
have to be fully accurate -and this press release must be handled effi- 
ciently. I do recall that definitely. You are right. 

Mr. MacIntyre. Let us see if I can get you back on the track, Mr. 
Murchison. Isn’t it the fact that you knew that this press release 
was being sent to the White House before j it went up there, and that 
it was being prepared for use by the President in a conference? 

Mr. Murcuison. I knew that it would be sent to the White House, 
that is correct. That it would be used for many purposes, not just 
the White House, for the whole country. There were headlines in the 
newspapers on it. 

Mr. MacIntyre. Didn’t you know that it was to be used, or at least 
it was expected to be used, as a part of a basis for the President’s 
statements ? 

Mr. Murcuison. Yes. In the event that he were asked questions 
in his press conference. 

Mr. MacIntyre. If you had answered that 10 minutes ago we 
would not have needed all these last questions. 

Mr. Mourcuison. Everything I have said is correct and is relevant 
on that. 
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Mr. McCutuiocu. Mr. Chairman, had the President asked the FTC 
to make this investigation or to make an investigation ? 

Mr. Morcuison. It might well be brought out, Mr. McCulloch, 
that the President may direct an economic investigation of this very 
type be made. He did not 

r. Mutter. The question was simply, did the President direct it 
or request it? 

Mr. Murcuison. He did not direct it in this case. 

Mr. McCuttocn. Did he request it? 

Mr. Murcuison. He did not request it in this case. We did it and 
he announced it at a press conference in reply to questions that FTC 
was making such an investigation but he did not direct us. He was 
authorized to direct us, but he did not do it. 

Mr. McCutiocn. Did the President have the advantage of the 
ee before it was in the hands of the press, for instance? 

. Murcuison. I don’t believe he had the report in his hands. 
But we made it a practice as I remember it at the close of the inves- 
tigation to make available the results of the investigation to the eco- 
nomic advisers in the White House. This was a great economic ques- 
tion, if you will remember, on the high price of coffee, and we made 
available the results of the investigation to the economic advisers, 
and I believe the President was told in the same way the committees 
of Congress were told of the results of the investigation because it 
did have a tremendous impact both on prices and the economy gen- 
erally. 

Mr. MacIntyre. To follow-up the question that was just asked 
1 about the report on the coffee investigation being sent to the White 

ouse for its review by the Presidential economic advisers, how long 
was that sent to the White House before it was made available in 
printed form to the Congress ? 

Mr. Murcutson. How long? 

Mr. MacIntyre. How long a time was it under review up there 
before it was made available to the Congress? 

Mr. Mourcnison. It was under review at notime. It was brought 
for information purposes to their attention. 

Mr. MacIntyre. A draft of the report was sent up there; is that 
correct ¢ 

Mr. Mourcuison. I am not sure of that. Iam not sure of that at all. 

Mr. MacIntyre. To the economic advisers to the President ? 

Mr. Murcuison. No, I believe they were told of the results, not the 
whole investigation. 

Mr. MacIntyre. The set of conclusions that were to be included 
in the report; is that correct? 

Mr. Murcuison. I am not sure of that. 

I will be happy to check it and furnish the information. I am not 
sure that occurred. We did keep them advised, yes. 

Mr. MacIntyre. And give us the dates on which these conclusions 
or summaries were sent to the White House of that report. 

Mr. Mvurcuison. I shall be glad to furnish that, if it is possible. I 
shall be glad to check our records. 
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(Information requested is as follows :) 


QUESTION OF WHETHER OR Nor a Copy OF THE DRAFT OF THE CorFrEE REPORT, OR 
CONCLUSIONS OF SUMMARIES, WERE SENT TO THE ECONOMIC ADVISERS AT THE 
WHITE HoUsE 

(Vol. 5, p. 607) 


No draft. of the coffee report, conclusions, or summaries were sent to the 
Economic Advisers at the White House. Portions of the draft of the coffee 
report were taken personally by the Chief Economist of the Federal Trade Com- 
mission to Dr. Cale in the State Department and to Mr. Thompson in the Depart- 
ment of Agriculture. This was done in compliance with a prior arrangement 
made with both Departments. The Federal Trade Commission has no powers 
or means for collecting information outside the United States. Yet for the 
effective execution of the economic report on coffee, certain information from 
coifee-growing countries was necessary. The State Department, in the form 
of despatches from embassies of such coffee-growing countries, furnished the 
Federal Trade Commission's staff with certain coffee crop yields and estimated 
coffee crop yields, by regions, for various years. The Department of Agriculture 
furnished the Commission’s staff with similar data and also an explanation of 
how it arrived at current and future year crop estimates. In negotiating for 
this information, the Federal Trade Commission’s Chief Economist assured rep- 
resentatives of both the Departments of Agriculture and State that they would 
be given the opportunity to comment on whether or not the Commission had used 
the information they furnished in an objective, unbiased manner. For this 
reason, the Federal Trade Commission’s Chief Economist personally took those 
sections of the draft of the coffee report to the staff members of Agriculture 
and State concerned and explained to them how the data had been used. Both 
Departments stated that the data had been used in an objective and unbiased 
fashion and they therefore raised no objection. Dr. Cale in the State Department 
provided advice relating to the proper footnoting of embassy despatches. This 
advice was of a purely editorial nature and had nothing to do with the substance 
of the report. 

In his official capacity as Chief Economist to Assistant Secretary Holland of 
the State Department, Dr. Cale prepared for Secretary Holland a brief momoran- 
dum in which he stated in essence that the Federal Trade Commission’s forth- 
coming coffee report was an objective and fair appraisal of the situation but 
that it might possibly raise some questions concerning future United States- 
Brazilian relations. Mr. Holland apprised Mr. Gabriel Hague, personal Economic 
Adviser to the President, of the contents of this memorandum. Since the Federal 
Trade Commission’s report brought to light the trading activities of certain 
Brazilian Nationals, but in no way charged the Brazilian Government or officials 
of the Brazilian Government with having improperly influenced the United States 
coffee market, it was decided that the report was merely reporting on the facts 
and in doing so did not embarrass a friendly foreign government. While the 
Federal Trade Commission is not fully acquainted with how and by whom this 
decision was reached, it is possible that the matter came to the personal attention 
of the President. The Chairman of the Federal Trade Commission was invited 
to the White House to state whether or not the final draft of the coffee report 
developed information that would be construed as either an explicit or implicit 
accusation against the Brazilian Government or officials of the Brazilian Govern- 
ment of improper speculative actions. The Chairman confirmed the conclusion 
previously reached by the State Department, namely, that the analysis concerned 
only the speculative activity of certain Brazilian Nationals. The final draft of 
the report was immediately mimeographed and made available to all, including 
the press, immediately after the above transpired. A summary report was 
printed in the Federal Trade Commission’s print shop and widely distributed 
at the same time. One copy was sent to the Government Printing Office for 
publication on the day the above were released and became available approxi- 
mately 1 month later. 


Mr. Murcuison. I might add that the White House is very highly 
complimentary of the job that was done by the FTC in this coffee 
investigation as were committees of Congress on both sides of the 
aisle. They were highly commendatory of the job we did in bring- 
ing down the coffee prices and we take credit for it. 
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Mr. MacIntyre. I have noted that the White House has compli- 
mented you on it. 

Mr. Murcuison. That is right. 

Mr. MacIntyre. Now tell us about consultations between the 
Chairman’s office, that is the Chairman of the FTC, and the Attorney 
General concerning whether or not the Trade Commission was to 
undertake this investigation. 

Mr. Murcutson. As I recall it, when the coffee investigation was 
announced by the FTC, it was stated by the Chairman of the Commis- 
sion that he intended to maintain liaison with the Department of 
Justice continually throughout the.investigation. And we did keep 
them advised ; in particular, the Antitrust Division of the Department 
of Justice. As we announced in the beginning, there was some indi- 
cation of a collusive manipulative mechanism being used on the New 
York Coffee and Sugar Exchange that triggered the price up and 
therefore we decided to maintain liaison with the Antitrust Division 
of the Department of Justice which has civil as well as criminal juris- 
diction in the antitrust field. 

We felt then it was advisable to keep them informed and the Chair- 
man so announced. At the close of the investigation I believe we 
informed them of the results of the coffee investigation and I believe 
we showed them a draft of the report. I believe that is right. 

Mr. MacIntyre. Before it was finally approved by the Commission ? 

Mr. Murcuison. Before it was finally approved? I think, on a 
working level we did, that is right, which is not unusual. 

Mr. MacIntyre. And you also sought their advice on whether to 
make the investigation and the nature of investigation you were to 
make in connection with that liaison? 

Mr. Murcuison. You mean beforehand ? 

Mr. MacIntyre. Yes, 

Mr. Murcuison. They received complaints as well as we received 
complaints. Frequently they received antitrust complaints and we 
received them. So it became necessary to decide which agency should 
move. Obviously, we should not have two Federal Government agen- 
cies moving on the same investigation. It was concluded that we should 
perform the function. That is my recollection, and to that extent we 
did have liaison to avoid duplication of effort. They, for instance, re- 
ceived complaints on cocoa prices and on tea prices and I believe they 
are conducting both of those investigations. 

Mr. MacInryre. So that was for the purpose of determining 
whether the FTC or the Antitrust Division would conduct an economic 
investigation of the coffee industry ? 

Mr. Murcnison. Our investigation was legal as well as economic. 
It was a two-pronged investigation. The report of coffee prices was 
the result of an economic investigation that was accompanied, under 
Mr. Babcock’s direction, by a legal investigation. The lawyers went 
into the field with the economists. 

Mr. Macintyre. Let us just restrict this question to the economic 
phase of the investigation by the FTC. 

Mr. Mvrcnison. [ believe it is inseparable. 

Mr. Mutrer. Is it practical to make that kind of a division ? 

Mr. Mourcutson,. I don’t think you can make that separation. 
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Mr. Mutrer. Can you make a division as to the economic and legal 
investigation when you are making an investigation ? 

Mr. Murcuison. We have tried to, sir, and we have submitted ever 
since 1914 many economic reports. You are familiar with them. 

Mr. Moutrer. Yes. 

Mr. Murcutson. Those were economic investigations and some in- 
volve legal questions. 

Mr. Murer. Was there a separation of the investigations with ref- 
erence to the coffee matter, an economic investigation by your depart- 
ment and a legal investigation ? 

Mr. Murcutson. Yes, sir. The legal investigation resulted in a 
suit being filed against the New York Sugar and Coffee Exchanges. 

Mr. Murer. Mr. MacIntyre has a question now directed to the 
economic investigation. 

Mr. MacInryre. Was there any possibility of overlapping or dupli- 
cating in the economic investigation by the Antitrust Division of the 
Department of Justice and the FTC in this instance? 

Mr. Murcutison. They don’t make any economic investigations as we 
do. But we had our investigators in the field investigating for both 
purposes. So that when Mr. Babcock found evidence of a significant 
nature that should go into the economic report, he furnished it to the 
economists. When the economists found something that bore on the 
legal or thought it did, that was furnished. They worked together 
as a project team under the direction of Mr. Babcock and Mr. Kern 
who was the chief trial attorney at that time—Commissioner-desig- 
nate Kern. 

Mr. MacIntyre. You worked not only in liaison with the Anti- 
trust Division in this respect but you also worked in liaison with the 
Presidential economic advisers in the same respect ? 

Mr. Murcutson. To the extent that we furnished our conclusions 
at the close of the investigation, we kept them advised. 

Mr. MacIntyre. And before you adopted the report and published 
it. 

Mr. Murcuison. And we had considerable liaison with the Con- 
gress, I might add, because congressional committees particularly 
were interested in that investigation. 

Mr. Mutrer. Committees of both bodies were carrying on investi- 
gations. 

Mr. Mourcuison. That is right, sir. I must say it was a completely 
bipartisan or nonpartison undertaking on the part of the Congress. 
And close liaison with the State Department, Mr. Kintner adds. 

Mr. Evrxs. Will you answer the question, Mr. Murchison ? 

Mr. McCutiocu. What was the outcome of your suit against the 
coffee exchange? 

Mr. Murcuison. Yes; New York Coffee and Sugar Exchange. 

Mr. McCutiocu. What was the outcome? 

Mr. Murcuison. A consent order was entered and it was one of the 
fastest, most rapidly concluded things that we have had down there. 
An order has been entered and, so far as we know, they are obeying 
the order. 

Mr. MacIntyre. Will you make a part of the record here the con- 
sent cease and desist order that was entered into in that case? 

Mr. Murcuison. Yes, sir. 
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(The document referred to is as follows:) 


UNITED STATES OF AMERICA BEFORE FEDERAL TRADE COMMISSION 


Commissioners : 
Edward F. Howrey, Chairman 
Lowell B. Mason 
James M. Mead . 
John W. Gwynne 
Robert T. Secrest 


In the Matter of New York Coffee and Sugar Exchange, Inc., New York Coffee 
and Sugar Clearing Association, Inc., and Gustavo Lobo, Jr., President, Leon 
Israel, Jr., Vice President, William F. Prescott, Treasurer, as officers, mem- 
bers of the Board of Managers, and as members of New York Coffee and Sugar 
Exchange, Inc., G. W. Knauth, as Secretary of New York Coffee and Sugar 
Exchange, Inc.; Jack R. Aron, Louis Blumberg, Alfred Boedtker, Adrian C. 
Israel, Chandler A. Mackey, Phillips R. Nelson, S. A. Schonbrunn, and Gus- 
tave Wedell, individually as members and also as representatives of other 
members of New York Coffee and Sugar Exchange, Inc. 


Docket No. 6235 
DECISION OF THE COMMISSION AND ORDER TO FILE REPORT OF COMPLIANCE 


Pursuant to Rule XXII of the Commission’s Rules of Practice, the initial 
decision of the hearing examiner shall, on the Ist day of April 1955 become the 
decision of the Commission ; and, accordingly : 

It is ordered that the respondents, New York Coffee and Sugar Exchange, 
Inc., New York Coffee and Sugar Clearing Association, Inc., and Gustavo Lobo, 
Jr., Leon Israel, Jr., William F. Prescott, and G. W. Knauth as officials of the 
respondent New York Coffee and Sugar Exchange, Inc., shall, within sixty (60) 
days after service upon them of this order, file with the Commission a report in 
writing setting forth in detail the manner and form in which they have com- 
plied with the order to cease and desist. 

By the Commission. 


[SEAL] Rosert M. ParrisH, Secretary. 
Issued: April 1, 1955. 


UNITED STATES OF AMERICA 
BEFORE FEDERAL TRADE COMMISSION 
FILED FEBRUARY 28, 1955 


In the Matter of New York Coffee and Sugar Exchange, Inc., New York Coffee and 
Sugar Clearing Association, Inc., and Gustavo Lobo, Jr., President, Leon Israel, 
Jr., Vice President, William F.. Prescott, Treasurer, as officers, members of the 
Board of Managers, and as members of New York Coffee and Sugar Exchange, 
Inc., G. W. Knauth, as Secretary, of New York Coffee and Sugar Exchange, 
Inc. ; Jack R. Aron, Louis Blumberg, Alfred Boedtker, Adrian C. Israel, Chand- 
ler A. Mackey, Phillips R. Nelson, S. A. Schonbrunn, and Gustav Wedell, indi- 
vidually as members and also as representatives of other members of New 
York Coffee and Sugar Exchange, Inc. 


Docket No. 6235 
INITIAL DECISION BY WILLIAM L. PACK, HEARING EXAMINER 


The complaint in this matter charges respondents with violation of the Federal 
Trade Commission Act through the use of contracts which unduly restrict and 
restrain trading on the respondent Exchange in coffee for future delivery. A 
stipulation has now been entered into by respondent New York Coffee and Sugar 
Exchange, Inc., its four officers who were named as respondents, and respondent 
New York Coffee and Sugar Clearing Association, Inc., and counsel supporting 
the complaint which provides, among other things, that respondents admit all of 
the jurisdictional allegations in the complaint ; that the filing of an answer to the 
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complaint is waived, and that the complaint and stipulation shall constitute the 
entire record in the proceeding; that the inclusion of findings of fact and conclu- 
sions of law in the decision disposing of this matter is waived, together with any 
further procedural steps before the hearing examiner and the Commission to 
which respondents may be entitled under the Federal Trade Commission Act or 
the Rules of Practice of the Commission; that the order hereinafter set forth 
may be entered in disposition of the proceeding, such order to have the same force 
and effect as if made after a full hearing, presentation of evidence, and findings 
and conclusions thereon, respondents specifically waiving any and all right, power 
and privilege to challenge or contest the validity of such order; that the order 
may be altered, modified or set aside in the manner provided by the Federal Trade 
Commission Act for other orders of the Commission; and that the signing of the 
stipulation is for settlement purposes only and does not constitute an admission 
by any respondent that he or it has violated the law as alleged in the complaint. 

The hearing examiner has considered such stipulation and the order therein 
contained. The order provides a proper basis for settlement and conclusion of 
this proceeding. Inasmuch as the order relates to the forms of contract or con- 
tracts offered for trading on the respondent Exchange, the public interest is ade- 
quately safeguarded by an order against the respondents named in the cease and 
desist order contained in the stipulation, and the dismissal of the complaint is 
appropriate as to the respondents named as individuals, or as members of the 
Exchange, or as representatives of other members of the Exchange. 

The stipulation is hereby accepted and made a part of the record, the following 
jurisdictional findings made, and the following order issued: 

1. Respondent New York Coffee and Sugar Exchange, Inc. (hereinafter réferred 
to as “respondent Exchange”), is a corporation organized, existing and doing 
business under the laws of the State of New York, with its office and principal 
place of business located at 113 Pearl Street, New York 4, New York. 

Respondent New York Coffee and Sugar Clearing Association, Inc., is a cor- 
poration organized and doing business under the laws of the State of New York, 
with its office and principal place of business located at 66 Beaver Street, New 
York 4, New York. 

Respondent Gustavo Lobo, Jr., is now and was President of the respondent 
Exchange for the year 1954, as well as a member of its Board of Managers. 
His office and principal place of business, as President and member of the Board 
of Managers of respondent Exchange, is located at 113 Pearl Street, New York 4, 
New York. 

Respondent Leon Israel, Jr., is now and was Vice President of the respondent 
Exchange for the year 1954, as well as a member of its Board of Managers. His 
office and principal place of business, as Vice President and member of the Board 
of Managers of respondent Exchange, is located at 113 Pearl Street, New York 4, 
New York. 

Respondent William F. Prescott was Treasurer of the respondent Exchange 
for the year 1954, as well as a member of its Board of Managers. His office and 
principal p'ace of business for business of respondent Exchange is located at 
113 Pearl Street, New York 4, New York. 

Respondent G. W. Knauth was Secretary of the respondent Exchange for the 
vear 1954 and is now Treasurer of respondent Exchange as well as a member 
of its Board of Managers. His office and principal place of business, as an official 
of respondent Exchange, is located at 113 Pearl Street, New York 4, New York. 

2. The Federal Trade Commission has jurisdiction of the subject matter of 
this proceeding and of the respondents named above, and the proceeding is in 
the interest of the public. 


FEDERAL REGULATORY COMMISSIONS AND AGENCIES 





ORDER 


It is ordered that respondents, New York Coffee and Sugar Exchange, Inc., a 
corporation, its successors, assigns, officers, directors, employees, agents and 
representatives; New York Coffee and Sugar Clearing Association, Inc. a 
corporation, its successors, assigns, officers, directors, employees, agents, and 
representatives; Gustavo Lobo, Jr., as President and member of the Board of 
Managers of respondent Exchange, his successors in each of said offices; Leon 
Israel, Jr., as Vice President and member of the Board of Managers of respond- 
ent Exchange, his successors in each of said offices; William F. Prescott, as 
Treasurer and member of the Board of Managers of respondent Exchange for 
the year 1954, and his successors in each of said offices; G. W. Knauth, as 
Secretary of respondent Exchange for the year 1954, and his successors in such 
office, directly or indirectly, jointly or severally, or through any corporate or 
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other means or device, in connection with the operation of a coffee futures market, 
and in connection with the formation, adoption, entering into, trading in or the 
fulfillment of contracts for the purchase or sale of coffee in any form for future 
delivery in commerce, as “commerce” is defined in the Federal Trade Commission 
Act, do forthwith cease and desist from entering into, continuing, cooperating 
in or carrying out any agreement, understanding or planned common course of 
action, whether express or implied, between any two or more of said respondents, 
or between any one or more of said respondents and others not parties hereto, to 
do or perform any of the following acts or practices: 

1, Restricting or limiting trading in coffee for future delivery exclusively 
to the contracts open for trading on the respondent Exchange as of the 
date of August 1, 1954; 

2. Restricting or limiting trading on respondent Exchange in coffee for 
future delivery to any contract or contracts which have the effect of exclud- 
ing as deliverable thereunder Arabica coffee, other than grades or types 
which are not suitable for futures trading because of inferior quality, in- 
sufficient supply, or lack of uniformity, from any country which, during the 
initial three of the four preceding calendar years, exported to the United 
States a yearly average of 750,000 or more bags (adjusted to a weight of 
132.276 pounds per bag) of Arabica coffee. 

Provided, however, that it shall be a defense to any charge that respondents 
have violated this order by the use in any contract or contracts of premiums or 
discounts, if respondents show (1) that such premiums and discounts, when 
adopted, were realistically related to values in the spot market, and (2) that 
such premiums and discounts were re-examined and readjusted not less fre- 
quently than every six months to relate realistically to values in the spot market 
and that all such readjusted discounts and premiums were incorporated in the 
contract or contracts thereupon opened for trading for new delivery months. 

Provided, further, however, in the event of any modification or change, or dis- 
continuance of, any futures contract open for trading on the respondent Exchange, 
nothing in this order shall be interpreted as prohibiting in any way the con- 
tinued trading in any such futures contract only until the end of any delivery 
month for which an open interest has already been taken on such Exchange at 
the time of any such modification, change or discontinuance. 

It is further ordered that the complaint herein be, and it is herewith, dis- 
missed as to Gustavo Lobo, Jr., Leon Israel, Jr., William F. Prescott, G. W. 
Knauth, Jack R. Aron, Louis Blumberg, Alfred Boedtker, Adrian C. Israel, 
Chandler A. Mackey, Phillips R. Nelson, S. A. Schonbrunn and Gustav Wedell, 
as individuals, as members of the respondent Exchange and as representatives of 
other members of respondent Exchange but not as to Gustavo Lobo, Jr., Leon 
Israel, Jr., William F. Prescott and G. W. Knauth as officials of the respondent 
Exchange. 

WiiiiaAM L. Pack, Hearing Examiner. 

FEBRUARY 28, 1955. 


Mr. Mctrer. Did they revise their rules and regulations as a result 
of the cease and desist order ? 

Mr. Murcutson. Yes, they did. 

Mr. Murer. Will you make available to us the changes of the rules 
of the exchange in connection with the cease and desist order? 

Mr. Murcuison. Yes, sir. 

(The document referred to is as follows :) 


QUESTION ON CHANGE OF RULES OF COFFEE EXCHANGE IN COMPLIANCE WITH 
CEASE AND DESIST ORDER 
(Vol. 5, p. 613) 


There is attached hereto a copy of the compliance report received by the 
Commission in the matter of New York Coffee and Sugar Exchange, Inc., 
et al. The report is now under study by the Commission’s Bureau of Economics 
and no final action has been taken in connection therewith. 
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(Conformed copy ) 
UNITED STATES OF AMERICA BEFORE FEDERAL TRADE COMMISSION 
Docket No. 6235 
IN THE MATTER OF NEW YORK COFFEE AND SUGAR EXCHANGE, INC., ET AL. 
REPORT OF COMPLIANCE 


In accordance with the Decision of the Commission and Order to File Report 
of Compliance, issued April 1, 1955, New York Coffee and Sugar Exchange, Inc. 
(hereafter referred to as the Exchange) ; New York Coffee and Sugar Clearing 
Association, Inc. (hereafter referred to as the Association); Gustavo Lobo, 
Jr., aS president and member of the Board of Managers of the Exchange; Leon 
Israel, Jr., as vice president and member of the Board of Managers of the 
Exchange; G. W. Knauth, as treasurer and member of the Board of Managers of 
the Exchange; and Frank E. Hodson, as secretary of the Exchange (the fore- 
going four officials hereafter being referred to as the Exchange officials), re- 
spectfully submit the following report as to the manner and form in which they 
have complied with the order to cease and desist. 

1. On August 1, 1954, the contracts open for trading on the Exchange were 
Contract “S” (new) and Contract “U.” 

Contract “S” (new) (Basis Santos No. 4, Strictly Soft, Fair to Good Roast, 
Solid Bean) permitted delivery of Brazilian coffee shipped through the ports of 
Santos, Paranagua, Angra dos Reis or Rio de Janeiro, with additions or deduc- 
tions for grades and ports according to the difference established in accordance 
with Schedule No. 8 of Section 88 of the Exchange By-Laws. Contract “U” (Basis 
Santos No. 4, Strictly Soft, Fair to Good Roast, Solid Bean) permitted de- 
livery of Brazilian coffee shipped through the ports of Santos, Paranagua, Angra 
dos Reis or Rio de Janiero; and washed coffees of growths of other South or 
Central American countries, including Mexico, Africa, West or East Indies with 
the exception of the following: Robusta coffees, those grown from Robusta seed, 
coffees of similar character, and coffees originating from the seed of same 
wherever produced, and coffees of growths new or unknown to this market. 
Contract “U” provided for additions or deductions for grades and ports accord- 
ing to the differences established in accordance with former Schedule No. 7 
of Section 88 of the Exchange By-Laws. 

On February 24, 1955, trading was suspended in Contract “U.” On April 
27, 1955, trading was suspended in Contract “S” (new) for delivery beyond 
April 1956. 

On May 2, 1955, Contract “B” was opened for trading for deliveries in May 
1956, and thereafter. On May 9, 1955, Contract “M” was opened for trading 
for deliveries in September 1955, and thereafter. 

Contract “B” (Basis Santos No. 4, Strictly Soft, Fair to Good Roast, Solid 
Bean) permits delivery of Brazilian coffee shipped through the ports of Santos, 
Paranagua, Angra dos Reis or Rio de Janeiro, with additions or deductions for 
grades and ports according to the revised differentials established by the Rules 
of the Exchange adopted in accordance with Section 88 of the Exchange By-Laws. 
Contract “M” (Mild Coffee Contract) permits delivery of washed arabica 
coffee of Colombian growth known as Medellin, Armenia, Manizales, Bogota, 
Sevilla, Girardot, Libano or Tolima, or of Mexican growth known as Cordoba, 
Coatepec, Huatusco, Orizaba, Prime Tapachula, Oaxaca or Jalapa, or of 
growths of Salvador or Guatemala, with additions or deductions for grades, 
growths and kinds according to the differentials established by the Rules of 
the Exchange adopted in accordance with Section 88 of the Exchange By-Laws. 

The Exchange, the Association and the Exchange officials do not now, and 
will not in the future, in connection with the operation of a coffee futures market, 
and in connection with the formation, adoption, entering into, trading in, or 
the fulfillment of contracts for the purchase or sale of coffee in any form for 
future delivery in commerce, as “commerce” is defined in the Federal Trade Com- 
mission Act, enter into, continue, cooperate in, or carry out any agreement, 
understanding or planned common course of action, whether express or implied, 
between any two or more of them, or between any one of them and others not 
parties to the proceeding, to do or perform the following: 

Restricting or limiting trading in coffee for future delivery exclusively to 


the contracts open for trading on the respondent Exchange as of the date 
of August 1, 1954. 
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2. During the initial three of the four preceding calendar years (i. e., during 
1951-53, inclusive), only the following countries exported to the United States a 
yearly average of 750,000 or more bags (adjusted to a weight of 132.276 pounds 
per bag) of arabica coffee: 

El Salvador 

Guatemala 

Mexico 

Brazil 

Colombia 

For figures confirming the foregoing, see table at Page 21 of Foreign Agriculture 
Cireular, FCB 3—54, May 21, 1954, “Information Relating to the Current World 
Coffee Situation,” a copy of which is an appendix to this Report of Compliance. 

Contract “B,” described in paragraph 1 above, permits the delivery of arabica 
coffee from Brazil. Contract “M,” described in paragraph 1 above, permits 
the delivery of arabica coffee from El Salvador, Guatemala, Mexico, and Co- 
lombia. Grades or types of coffee from Brazil not included under Contract “B” 
and from El Salvador, Guatemala, Mexico, and Colombia not included under 
Contract “M” are not suitable for futures trading because of inferior quality, in- 
sufficient supply, or lack of uniformity. 

The Exchange, the Association and the Exchange officials do not now, and 
will not in the future, in connection with the operation of a coffee futures market, 
and in connection with the formation, adoption, entering into, trading in, or 
the fulfillment of contracts for the purchase or sale of coffee in any form for 
future delivery in commerce, as “commerce” is defined in the Federal Trade 
Commission Act, enter into, continue, cooperate in, or carry out any agreement, 
understanding, or planned common course of action, whether express or implied, 
between any two or more of them, or between any one of them and others not 
parties to the proceeding, to do or perform the following: 

Restricting or limiting trading on respondent Exchange in coffee for 
future delivery to any contract or contracts which have the effect of ex- 
cluding as deliverable thereunder Arabica coffee, other than grades or types 
which are not suitable for futtres trading because of inferior quality, in- 
sufficient supply, or lack of uniformity, from any country which, during the 
initial three of the four preceding calendar years, exported to the United 
States a yearly average of 750,000 or more bags (adjusted to a weight of 
132.276 pounds per bag) of Arabica coffee. 

8. There are also submitted as appendices to this Report of Compliance the 
following: 

(a) Red leather loose-leaf binder containing among other matters the 
current By-Laws and Coffee Trade Rules of the Exchange and the current 
By-Laws and Rules of the Association. 

(b) Printed circulars, both dated April 6, 1955, in the form submitted 
to each member of the Exchange, setting forth (i) By-Law amendments sub- 
mitted to a vote of the members of the Exchange on April 27, 1955, and 
adopted by such vote on such date and (ii) amendments to the Coffee Trade 
Rules approved by the Board of Managers of the Exchange on April 6, 
1955, which became effective on ratification by the members of the Exchange 
of the By-Law amendments. The amendments to the By-Laws and Coffee 
Trade Rules set forth in these two circulars have been incorporated in the 
loose-leaf binder referred to under item (a) above. 

The foregoing materials contain copies of all coffee contracts currently traded 
on the Exchange, and set forth all the By-Law provisions and Coffee Trade Rules 
containing terms and conditions applicable to said contracts. 

Respectfully submitted. 


New York Corres anp SuGar EXCHANGE, INc., 
By Gustavo Lono, Jr., President. 
New YorK Corree AND SuGAR CLEARING ASSOCIATION, INC., 
By Aprian C. Israet, President. 
Gustavo Loso, Jr., 
As President and Member of the Board of Managers of the Exchange. 
LEon ISRAEL, Jr., 
As Vice President and Member of the Board of Managers of the Exchange. 
G. W. Knavurs, 
As Treasurer and Member of the Board of Managers of the Exchange. 
Frank E. Hopson, As Secretary of the Exchange. 
Dated: May 16, 1955. 
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New YorK CorFEE AND SUGAR EXCHANGE, INC., 
113-117 Pearl Street, New York 4, N. Y., April 6, 1955. 


At a meeting of the Board of Managers held on April 6, 1955, it was resolved 
to submit the following amendments to the By-Laws to a vote ot the members, 
by ballot, on Wednesday, April 27, 1955. 

Your attention is directed to the fact that these By-Law Amendments differ 
in various respects from the proposed amendments which were sent you as an 
enclosure with the President’s letter dated February 28, 1955, and relate, also, 
to By-Law sections not included in that enclosure. 

It was further resolved by the Board of Managers at its said meeting that in 
the event of ratification by the Membership of said amendments: 

Trading in Contract “B” shall commence on May 2, 1955, for delivery in 
May 1956, and thereafter. 

Trading in Contract “M” shall commence on May 2, 1955, for delivery 
in September 1955, and thereafter. If charts and types are not available 
in time, opening of trading in Contract ‘““M” may be deferred, but at least 
one week’s notice will be given of the opening date. 

Trading in Contract “S” (new) for delivery beyond April 1956, shall be 
suspended. 

POLLS TO BE OPEN FROM 12 M. TO 2 P. M. 


Delete Section 16 (g) and substitute the following: 

(zg) A Coffee Price Committee, which shall consist of five members of the 
Exchange. 

Delete Section 33 in its entirety and substitute the following: 

Sec. 33. On each delivery day for which a Transferable Notice shall have 
been issued the Coffee Price Committee shall at 2:00 P. M. (half days at 11: 45 
A. M.) establish a fair and just price for Described Strictly Soft Santos Basis 
No. 4 Spot Coffee under Contracts “S” (new) and “B,” and a price for either 
Medellin, Armenia or Manizales Spot Coffee, whichever shall be lowest, under 
Contract “M,”’ depending on the contract under which said Notice was issued. 
Provisions may be made in the Rules for fixed penalties and/or other damages 
to be applied to the price so established, in the event of a default in delivering 
or receiving Coffee. 

A member of the Committee who (or whose firm) has issued or stopped a 
Notice for any day shall not participate in establishing the price on such day. 
If at any time a quorum, consisting of three eligible members, is not available, 
the Executive Secretary shall appoint from the members of the Exchange more 
or less actively engaged in the handling of “spot” Coffee, the number required 
to constitute a quorum. If such appointment(s) be approved by the available 
regular members, or member, of the Committee, the person(s) so appointed shall 
act pro tempore as authorized members(s) of the Committee. 

Delete Section 56 in its entirety and substitute the following: 

Sec. 56. The Committee on Coffee shall, each year during the period between its 
appointment and the regular February meeting of the Board of Managers, 
appoint a “Supervisor of Brazil Types” and a “Supervisor of Mild Types” whose 
duties shall be to prepare, whenever necessary, types and facsimiles for grading 
and classification of Coffee under Exchange contracts. The persons so appointed 
shall be members of the Exchange and their names shall be submitted to the 
Board of Managers for approval at its regular meeting in February. 

The types prepared by the Supervisors shall be approved by the Committee on 
Coffee and the Board of Managers before adoption, and facsimiles shall be made 
available to members and other interested persons. 

Insert a new Section 57: 

Sec. 57. The Committee on Coffee shall cause to be prepared a chart, showing 
colors and imperfections, as required for Contract “M”, which shall be approved 
by the Board of Managers. 

Delete Section 80, sub-paragraph (6) and substitute the following: 

(b) On the day immediately preceding Christmas Day and New Year’s Day 
after 12 o’clock. noon; provided, however, that when Christmas Day or New 
Year’s Day falls on Sunday or Monday, the Exchange shall be closed on the 
immediately preceding Saturday and also after 12 o’clock noon on the imme- 
diately preceding Friday. Trading hours on any such half-day shall be those 
prescribed in the Trade Rules. 

Delete Section 85 (6) and substitute the following: 

(6) The Graders and Classifiers licensed under this Section shall be so licensed 
to serve under Contracts “S” (new), “B” and “M” as the case may be. 
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Delete Section 85 (7) and substitute the following: 
(7) These Graders and Classifiers shall constitute separate Boards to be 
designated the Board of Coffee Graders and Classifiers under Contracts “S” 
(new), “B” and ““M”, as the case may be, and shall serve as provided in Sections 
91, 93, 98a, 95, and 96 of these By-Laws. 

Delete Section 88 in its entirety and substitute the following: 

Sec. 88 (1). No contract for the future delivery of Coffee shall be recognized, 
acknowledged or enforced by the Exchange, or any Committee or Officer thereof, 
unless both parties thereto shall be members of the New York Coffee and Sugar 
Exchange, Inc., provided, however, that members shall offer their contracts for 
clearance to the New York Coffee and Sugar Clearing Association, Inc., which 
shall become by substitution a party thereto in place of a member, and thereupon 
such Association shall become subject to the obligations thereof and entitled 
= all i rights and privileges of a member in holding, fulfilling or disposing 
thereof. 

All contracts for the future delivery of Coffee shall be in one of the forms 
hereinafter set forth or hereinafter provided for in this Section 88. 


Contract “S” (new) 
(Form of Contract calling for delivery up to and including April, 1956) 
(Basis Santos No. 4, Strictly Soft, Fair to Good Roast, Solid Bean) 


New York 

SO ric ce nielerhcigivacitspctp ian Sans ces cttaaictaesnagdh came (has) (have) this day (sold) (bought) 
and agreed to (deliver to) (receive fom) M_............................... 
32,500 lbs. (in about 250 bags) of Brazilian Coffee shipped through the ports of 
Santos, Paranagua, Angra dos Reis or Rio de Janeiro, grading from No. 2 to 
No. 6 inclusive, provided the average grade shall not be above No. 3, nor below 
No. 5. Nothing in this contract, however, shall be construed as prohibiting a 
delivery averaging above No. 3 at the premium for No. 3 grade. 

At the price of ._.___ cents per pound for Santos No. 4 with additions or deduc- 
tions for grades and ports according to the differences established by the New 
York Coffee and Sugar Exchange, Inc., in accordance with Schedule No. 8 of 
Section 88 of the By-Laws. The delivery must consist of Coffees from one port 
only. 

The Coffee is to be Fair to Good Roast, Strictly Soft, Solid Bean. 

Deliverable from licensed warehouse in the Port of New York between the 
feee wee tome Gis O6 wii eet inclusive, the delivery 
within such time to be at the seller’s option upon either five, six or seven days’ 
notice to the buyer as prescribed by the Trade Rules. 

Hither party may call for margin as the variations of the market for like 
deliveries may warrant, which margin shall be kept good. 

This contract is made in view of, and is in all respects subject to, the By-Laws, 
Rules and Regulations of the New York Coffee and Sugar Exchange, Inc. 


(Brokers) 
(Across the face is the following:) 


For and in consideration of one dollar to _-_____-__----------_----- in hand 
paid, receipt whereof is hereby acknowledged, ~._._..__..-_________------ accept 
this contract with all its obligations and conditions. 


Contract “B” 
(Form of Contract calling for delivery in May, 1956, and thereafter) 
(Basis Santos No. 4, Strictly Soft, Fair to Good Roast, Solid Bean) 


ws encinaeguepekianaseai pata aia Dadilen a ostee seit onde ta ieidarhasi Dita (has) (have) this day (sold) (bought) 
nmi: mammal tip PCr Oe . CRUE UIE SIE ico ce case rertrnnnceeryeepne een so eerwaremn 
32,500 Ibs. (in about 250 bags) of Brazilian Coffee shipped through the ports of 
Santos, Paranagua, Angra dos Reis or Rio de Janeiro, grading from No. 2 to 
No. 6 inclusive, provided the average grade shall not be above No. 3, nor below 
No. 5. Nothing in this contract, however, shall be construed as prohibiting a 
delivery averaging above No. 3 at the premium for No. 3 grade. 
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At the price of __._. cents per pound for Santos No. 4 with additions or deduc- 
tions for grades and ports according to the differentials established by the Rules 
of the New York Coffee and Sugar Exchange, Inc., adopted in accordance with 
Section 88 of the By-Laws of said Exchange. The delivery must consist of 
Coffee from one port only. 

The Coffee to be Fair to Good Roast, Strictly Soft, Solid Bean. 

Deliverable from licensed warehouse in the Port of New York between the 
first and last days of inclusive, the delivery 
within such time to be at the seller’s option upon either five, six or seven days’ 
notice to the buyer as prescribed by the Trade Rules. 

Either party may call for margin as the variations of the market for like 
deliveries may warrant, which margin shall be kept good. 

This contract is made in view of, and is in all respects subject to, the By-Laws, 
Rules and Regulations of the New York Coffee and Sugar Exchange, Inc. 


(Across the face is the following :) 


For and in consideration of one dollar to 
paid, receipt whereof is hereby acknowledged, 
this contract with all its obligations and conditions. 


Contract “M” 


(Mild Coffee Contract) 


New York 2 SO 

(has) (have) this day (sold) (bought) 
and agreed to (deliver to) (receive from) 
37,500 lbs. (in about 250 bags of commercial size) of washed arabica Coffee, of 
Colombian growth known as Medellin, Armenia, Manizales, Bogota, Sevilla, 
Girardot, Libano or Tolima, or of Mexican growth known as Cordabo, Coatepec, 
Huatusco, Orizaba, Prime Tapachula, Oaxaca or Jalapa, or of growths of Sal- 
vador or Guatemala at the price of eents per pound for Medellin Excelso, 
Armenia Excelso or Manizales Excelso with additions or deductions for grades, 
growths and kinds according to the differentials established by the Rules of the 
New York Coffee and Sugar Exchange, Inc., adopted in accordance with Section 
88 of the By-Laws of said Exchange. 

The delivery must consist of Coffee of one growth and, in the case of Colom- 
bians and Mexicans, one kind only. Delivery to be from licensed warehouse in 
the Port of New York between the first and last days of 
inclusive, the delivery within such time to be at the seller’s option upon either five, 
six, or seven days’ notice to the buyer as prescribed by the Trade Rules. 

Coffee shall be sweet in the cup, good roasting quality, and of bean size and 
color in accordance with type and chart established by the Exchange. 

Either party may call for margin as the variations of the market for like 
delivery may warrant, which margin shall be kept good. 

This contract is made in view of, and is in all respects subject to, the By-Laws, 
Rules and Regulations of the New York Coffee and Sugar Exchange, Inc. 


(Across the face is the following :) 


For and in consideration of One Dollar to 
receipt whereof is hereby acknowledged, 
accept this contract with all its obligations and conditions. 


(2) Before opening for trading the “B” and “M” contracts hereinabove pro- 
vided for, the Board of Managers by an appropriate Rule or Rules (adopted as 
provided in Sec. 107 of these By-Laws, except that the ten-day period of posting 
may be reduced at the discretion of the Board of Managers) shall determine 
differentials in respect of Coffees deliverable under said contracts which differen- 
tials shall be realistically related to values in the spot market. 

(3) The Board of Managers, after determining differentials as provided in 
subsection (2) hereof, shall direct that the “B” Contract and the “M” Contract 
shall be open for trading as soon as, in the judgment of the Board of Managers, 
may be feasible, for deliveries in the earliest delivery months which, in the judg- 
ment of the Board of Managers, may be feasible. 

Upon opening the “B” contract for trading, the Board of Managers shall sus- 
pend trading in the “S” Contract (new) for delivery beyond a stated delivery 
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month. After the expiration of such stated delivery month, the “S” Contract 
(new) shall no longer be available for trading and said contract and Schedule 
No. 8 in respect thereof shall be eliminated from these By-Laws. 

(4) Prior to the end of April in each calendar year beginning with the year 
1956, the Committee on Coffee shall report to the Board of Managers the names 
of these countries which, during the three calendar years preceding the year in 
which the report is made, exported to the United States a yearly average of 
750,000 or more bags (adjusted to a weight of 132.276 pounds per bag) of arabica 
Coffee, together with the grades, growths or kinds of Coffee of such countries 
which are suitable for futures trading (i. e., not objectionable by reason of 
inferior quality, insufficient supply or lack of uniformity). If, upon such report 
of the Committee on Coffee and any other information which it may deem ap- 
propriate, the Board of Managers shall find that there are any such grades, 
growths or kinds of Coffee which are not included as deliverable in the then 
eurrent forms of contract, the Board of Managers, in the manner set forth in 
subsection 6 hereof, shall, on or prior to the first trading day of the next calendar 
year, authorize and open for trading a revised form of “B” and/or “M” Contract 
under which there shall be deliverable the arabica Coffee of all such countries 
(other than grades or types which are not suitable for futures trading because 
of inferior quality, insufficient supply or lack of uniformity) with such differen- 
tials as the Board of Managers may determine pursuant to subsection 5 hereof. 

(5) During the first fifteen days of the month of August 1955, and from time 
to time thereafter at intervals of not more than six months, the Committee on 
Coffee shall report to the Board of Managers schedules of differentials in respect 
of Coffees deliverable under the then current forms of “B” and/or “M” Con- 
tracts and in respect of any new or additional grades, growths or kinds of 
Coffee which are required to be included as deliverable pursuant to subsection 4 
hereof, which differentials shall at the time of such report be realistically 
related to values in the spot marke:. Based upon the report of the Committee 
on Coffee and such other information as it may deem appropriate, the Board of 
Managers, within fifteen days after such report, shall determine differentials 
for the Coffees deliverable under the then current forms of contract and dif- 
ferentials for any new grades, growths or kinds of Coffees required to be made 
deliverable pursuant to subsection 4 hereof, which differentials shall at the 
time be realistically related to values in the spot market. If the differentials so 
determined shall be different from those applicable to the then current forms 
of “B” and/or “M” Contracts, the Board of Managers, in the manner set forth 
in subsectién 6 hereof, shall authorize and open for trading revised forms of 
“B” and/or “M” Contracts to which the differentials so determined shall be 
applicable. 

(6) When a new grade, growth, or kind of Coffee shall be made deliverable 
pursuant to subsection 4 hereof, or when new differentials for “B”’ and/or “M” 
Contracts shall be determined as provided in subsection 5 hereof, the Board of 
Managers, without the necessity of amending these By-Laws, but by an appro- 
priate Rule or Rules (adopted as provided in Sec. 107 of these By-Laws, except 
that the ten day period of posting may be reduced at the discretion of the Board 
of Managers), shall authorize and open for trading new forms of “B” and/or 
“M” Contracts giving effect to its determinations made pursuant to subsections 
4 and 5 hereof. On each such occasion, the Board of Managers shall suspend 
trading in the then current forms of “B” and/or “M” Contracts for delivery 
beyond a stated delivery month, and shall open the revised forms of “B” and/or 
“M” Contracts for trading in delivery months subsequent to such stated delivery 
month. After the expiration of such stated delivery month, the old forms of 
“B” and/or “M” Contracts shall no longer be available for trading. 

(7) Except as herein specifically set forth, no new form of contract shall be 
authorized or opened for trading except by amendment of these By-Laws. 


(8) ScHEDULE No, 8 


Differences in Value Between Grades Under Contract “S” (new) 


Standard 
Grade No. 
Sidirdidienatitan-teseennnnsintiesigharnntidieeninebacicpannbaaetanintenltnietaasiadadmdaiaiiiarrtnsentetieeae 75 above 
ccc comeliecasceteetalicee stein alia heen attic tnreh ll ar il ech lioies seta epee eepvenedoea en 50 above 
OD seseuescensesae <isticsanseiviasloniseinhipdreenitastack nchaeottnidocwatdslpgindiiclipack siadlamsbiad aventeoubcsomali teas uibiak a Basis 
asec ichigo 50 below 
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Differences in Value for Port of Shipment 


1. Santos Coffee—Basis. 

2. Coffee shipped from Paranagua—100 points to be deducted from the 
average grade. 

3. Coffee shipped from Angra dos Reis and Rio de Janeiro—50 points to be 
deducted from the average grade. 

(Representing hundredths of a cent per pound added or deducted from 
contract price according to average grade delivered.) 

Delete Section 90a and substitute the following: 

Sec. 90a. All deliveries of Coffee under any Exchange Contract shall consist 
solely of Coffee certificated by the Exchange. 

Delete Section 91 (2) and substitute the following: 

(2) Every application shall be accompanied by the necessary Sampling Or- 
ders. A five (5) lb. sample of each chop shall be required except where a chop 
consist of less than ten bags, in which case a three (3) Ib. sample of such chop 
shall be furnished. 

Sampling orders for the purpose herein prescribed shall be issued only when 
said Coffee is at the place or site designated and all requirements to permit 
such sampling have been complied with. 

The failure of a Member to comply with this provisions shall make him liable 
for any expense incident thereto. 

Delete Section 91 (7) and substitute the following: 

(7) The charge for grading or grading and classification of Coffee under this 
Section 91 shall be as follows: 


Contract 
“S” (new) 


Minimum Charges: 
Contracts “S” (new), “B” and “M” 


Delete Section 91 (10a). 

Delete Section 91 (11) and substitute the following: 

(11) Where a “lot” of Coffee is submitted under this Section 91 and the “lot” 
is in default, as provided in Coffee Trade Rule 34, the Executive Secretary shall 
issue a Certificate of Grade, Quality and Condition or a Certificate of Classifica- 
tion for that portion of the “lot” which shall have been declared to be deliverable 
on the Exchange. The charge for the grading and classification of the entire 
“lot” shall be borne by the Deliverer. 

Delete Section 93 (3) and substitute the following: 

(3) Every application shall be accompanied by two sampling orders for each 
chop submitted. Two samples of each chop will be required as follows: 


(a) On chops up to and including 500 bags_____-_-_-_-__--_--_______- 5 Ibs. 
(b) On chops of 501 bags and over 


except that where a chop consists of less than ten bags, two 3 lb. samples of each 
chop shall be required. 

Sampling orders for the purpose herein prescribed shall be issued only when 
suid Coffee is at the place or site designated and all requirements to permit such 
sampling have been complied with. 

The failure of a member to comply with this provision shall make him liable 
for any expense incident thereto. 

Delete Section 93 (10a) and substitute the following: 

(10a) A Certificate of Classification issued for Coffee declared deliverable 
on the Exchange under Contracts “S” (new) and “B” shall remain in force 
for any future delivery. 

Delete Section 93 (10b) and substitute the following: 

(10b) A Certificate of Classification issued for Coffee declared deliverable 
on the Exchange under Contract “M” shall be valid for a period of 165 days, 
expiring at the close of business on the one hundred and sixty-fifth day following 
the date of the Certificate; provided, however, that after the expiration of any 
such Certificate, a new Certificate may be issued upon a new application as pro- 
vided in this Section 93. 

Delete Section 93 (18a). 
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In section 93 (14a) delete the words “or a Certificate of Deliverability” in the 
third paragraph, page 128a. 

Delete Section 93 (15) and substtiute the following: 

(15) The charge for grading or grading and classification of Coffee under this 
Section 93 shall be as follows: 


Contract Per Bag (cents) 
Care (nae Aa ie eee ohio eS be os 12 
“RB” Te rE ae ele ae dT ee Te Se he ee Ee 12 
“mM” a OES he tn Fins! 12 
Minimum Charges: 

SoemURSUED Ores URIUG iar MONI TN hata Racha hese asd ection $6. 00 


Delete Section 95 (8) and caption immediately preceding and substitute the 
following: 


(Applying to all contracts calling for delivery up to and including October 1955) 


(3) A majority decision of the Graders acting shall be absolutely final and 
binding. 

Delete Section 95 (4) and substitute the following: 

(4) In the event that a majority decision of the Graders acting fails, either 
in whole or in part, to sustain the contentions submitted by any appellant with 
respect to a certain chop, the appellant shall be charged for the grading and/or 
classification (as the case may be) of the total number of bags comprising such 
chop and such charges shall be in accordance with the following schedule: 


Contract Per Bag (cents) 
er OS Bh isis ae OED Duiiits Khiicndictbnn cbigddin chats bnclatnbanitstiidindibecnianic bible t ibe cnikin 15 
“BR” i hl a Rt a 15 
I ea aa i NE a a 15 
Minimum Charges: 

ESE: ig ea Oe a ahi it wicks eis enw beret $10 


Delete Section 96 (7a). 

Delete Section 96 (8) and substitute the following: 

(8) The minimum grading differential under Contracts “S” (new) and “B” 
shall be 1/10th of the differential between grades. 

Delete Section 96 (10). 

Delete Section 96 (11). 

Delete Section 96 (12). 

Delete Section 96 (13) and substitute the following: 

(13) The number of cups of each chop tested by the Graders shall be a mini- 
mum of three. 

Delete provision (d) of Section 98 (1) and the words “or a Certificate of Deliv- 
erability” in the paragraph immediately following. 

Delete Section 98 (6) and substitute the following: 

(6) A Certificate of Grade, Quality and Condition issued for Coffee delivered 
under Contracts “S” (new) and “B” shall remain in force for any future 
delivery. : 

Delete Section 98 (7) and substitute the following: 

(7) A Certificate of Grade, Quality, and Condition issued for Coffee delivered 
under Contract “M” shall be valid for a period of 165 days, expiring at the 
close of business on the one hundred and sixty-fifth day following the date of 
the Certificate; provided, however, that after the expiration of any such Cer- 
tificate, a new Certificate may be issued upon a new application as provided in 
this Section 98. 

Delete Section 98 (9) and substitute the following: 

(9) During the period of their validity, Certificates of Grade, Quality, and 
Condition shall, for the purposes of delivery under an Exchange Contract, be 
conclusive evidence of the grade and classification of the Coffees therein enu- 
merated, provided, however, that the differences in value between grades are 
adjusted, whenever necessary, to conform with those determined pursuant to 
these By-Laws. 

Delete Section 98 (9a). 

Delete Section 98 (9b). 

Delete the words “Certificate of Deliverability” in Section 98 (13). 

Delete Section 100 and substitute the following: 
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Sec. 100. Coffee certificated under Contract “S” (new) may be delivered under 
Contract “B” at the differentials provided for Contract “B.” 

Coffee certificated under Contract “B” may be delivered under any revised 
form of Contract “B” adopted by the Board of Managers in accordance with 
Section 88 of the By-Laws at the differentials provided for such revised form of 
Contract “B.” 

Coffee certificated under Contract “M” may be delivered under any revised 
form of Contract “M” adopted by the Board of Managers in accordance with 
Section 88 of the By-Laws at the differentials provided for such revised form 
of Contract “M”. 

Insert a new Section 117: 

Src. 117. Whenever reference is made in the By-Laws or Rules to the “B” 
Contract, that reference, unless otherwise specifically provided, shall include 
any revised form of the “B” Contract adopted by the Board of Managers in 
accordance with Section 88 of the By-Laws. 

Whenever reference is made in the By-Laws or Rules to the “M” Contract, 
that reference, unless otherwise specifically provided, shall include any revised 
form of the “M” Contract adopted by the Board of Managers in accordance with 
Section 88 of the By-Laws. 


New York Corree AND SUGAR EXCHANGE, INC., 
113-117 Pearl Street, New York 4, N. Y., April 6, 1955. 

At a meeting of the Board of Managers held April 6, 1955, the following 
amendments to the Coffee Trade Rules were approved to become effective in 
the event of ratification by the Membership of the By-Law amendments enclosed 
herewith. 

Your attention is directed to the fact that proposed Coffee Trade Rule 38 
as set forth below differs in various respects from the draft which was sent 
you with the President’s letter dated February 28, 1955. 

Delete Coffee Trade Rule 1 and substitute the following: 

Rute 1. The hours of trading in Coffee shall be as follows: 

Contracts “S” (new), “B” and “M”: 10:30 A. M. to 2:50 P. M. 

(When the Exchange is open for only a half day—10: 30 A. M. to 11:50 A. M.) 

Except as provided for in Section 83 of the By-Laws, dealing shall be limited 
throughout the entire year to the intervals between the hours above named 
unless otherwise ordered by the Board of Managers. The Floor Committee 
may, at its discretion, fine any member for violating this provision $25 for each 
offense, or submit the case to the Adjudication Committee for further disciplinary 
action. 

Delete Coffee Trade Rule 12 (8) and substitute the following: 

(8) Transferable Notice under Contracts “S” (new) and “B” must state the 
port of shipment of the Coffee to be delivered. 

Transferable Notices under Contract “M” must state the growth, and in the 
case of Colombians and Mexicans, the kind of Coffee to be delivered. 

Delete Coffee Trade Rule 12 (13) and substitute the following: 

(13) All Transferable Notices under Contract “S” (new) or “B” must be 
for 32,500 pounds of Coffee. 


is All Transferable Notices under Contract “M” must be for 37,500 pounds of 
offee. 


Delete Coffee Trade Rule 12 (16) and substitute the following: 
(16) Form of Transferable Notice for “S” (new) Contract: 


S 


New York Coffee and Sugar Exchange, Inc.: 
No. 


Transferable Notice 
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COFFEE 
New York Corree AND SUGAR EXCHANGE, INC. 


TRANSFERABLE NOTICE 


i 19... 

wthaahes A. M. o’clock 
To 

Take notice that on __-._____-______ shall deliver to you 32,500 pounds in about 
SE I Al Riceeissnntonegeritictintnet Coffee, in accordance with the terms of Contract of 
SHlS 00: FOU COC enincdceete ces Sf ..n0cc Cle OP POURS. «45. pledge 
cnieenilmecthamnaMdisiin to deliver sampling order to the last holder of this notice upon 
presentation of the same to ~----~-~--.~- ~~ i cleatidimagsibiddewnsttadie further pledge 
soceiaiinaaesiadae to deliver on the __..____._.______, between the hours of ~-_. and 


-... to the last acceptor of this notice, the negotiable Warehouse receipt (or 
receipts) for this Coffee, against payment for said Coffee, at the rate of 
nveendiesttlban diate per pound. 


CONDITIONS 


In consideration of one (1) dollar paid to each of the acceptors, receipt of which 
is hereby acknowledged, it is agreed that the last acceptor hereof, will, between 
the hours of —----- ae os o’clock, on the day preceding the ____-___-____-_-- 
present the within notice to the issuer thereof, and on the following day, between 
the hours of —~----- | aren receive the negotiable Warehouse receipt, (or 
receipts), and pay for the Coffee at the rate of ~____- per lb. for described 
Santos No. 4, with additions or deductions for other grades and ports, according 
to the rate of the New York Coffee and Sugar Exchange, Inc., existing on the 
afternoon of the day previous to the date of this notice. It is further agreed that 
each acceptor hereon shall continue his (or their) liability to each other for the 
fulfillment of the contract until this notice shall have been returned to the issuer 
thereof, and a negotiable Warehouse receipt (or receipts) shall have been de- 
livered, at which time all responsibilities of the intermediate parties shall cease. 





Time received The above with all its conditions and 
obligations is hereby accepted 








Delete Coffee Trade Rule 12 (16a) and substitute the following: 
(16a) Form of Transferable Notice for “B” contract: 


New York Coffee and Sugar Exchange, Inc. : 
No 


Transferable Notice 
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COFFEE 
NEw YORK COFFEE AND SUGAR EXCHANGE, INC. 
TRANSFERABLE NOTICE 


New York 
A. M. o’clock. 


Take notice that on 19__, pursuant to our contract, we will 
deliver to you or to the last acceptor of this notice 32,500 pounds in about 250 
bags of Coffee with all relevant documents at the transferable notice 
price of ____ cents per pound, basis Santos No. 4 with additions or deductions for 
other grades and ports, as prescribed by the Rules of the New York Coffee 
and Sugar Exchange, Inc., adopted in accordance with Secton 88 of the By-Laws 
cf said Exchange, all in accordance with and subject to the provisions of the 
Cotfee Contract “B” and the By-Laws and Rules of said Exchange. 


Each acceptor hereof agrees that the last acceptor hereof, between 12 M. 
and 1 P. M. on the day preceding the delivery date above set forth will present 
this notice to the issuer thereof and on the following day, between 12 M. and 
2 P. M. will receive the relevant documents and pay for the Coffee as in this 
notice prescribed and will otherwise duly comply with and perform the terms, 
conditions and requirements of the contract and of the By-Laws and Rules of 
New York Coffee and Sugar Exchange, Inc., with respect to said contract and 
this transferable notice, and that each acceptor hereof will continue his (or 
their) liability to each other until such terms, conditions and requirements shall 
have been duly complied with and performed. 


Time received Accepted by— Transferred to— 


Insert a new provision to be known as Coffee Trade Rule 12 (166) as follows: 
(16b) Form of Transferable notice for “M” Contract: 


M 


New York Coffee and Sugar Exchange, Inc.: 


No. 
Transferable Notice 
COFFEE 
New YorK COFFE AND SUGAR EXCHANGE, INc. 
TRANSFERABLE NOTICE 


New York 
_____. A. M. o'clock. 


To 


Take notice that on , 19__, pursuant to our 
contract, we will deliver to you or to the last acceptor of this notice 37,500 pounds 
Coffee in bags of commerical size with all relevant documents 

at the transferable notice price of cents per pound, basis Medellin, Ar- 
menia or Manizales of New York Coffee & Sugar Exchange Colombian Type 
with additions or deductions for other grades, growths, and kinds, as pre- 





Fer aan 
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scribed by the Rules of the New York Coffee and Sugar Exchange, Inc., adopted 
in accordance with Section 88 of the By-Laws of said Exchange; all in accord- 
ance with and subject to the provisions of the Coffee Contract “M” and the 
By-Laws and Rules of said Exchange. 


Each acceptor hereof agrees that the last acceptor hereof, between 12 M. 
and 1 P. M. on the day preceding the delivery date above set forth will present 
this notice to the issuer thereof and on the following day, between 12 M. and 
2 P.M. will receive the relevant documents and pay for the Coffee as in this notice 
prescribed and will otherwise duly comply with and perform the terms, condi- 
tions and requirements of the Contract and of the By-Laws and Rules of the New 
York Coffee and Sugar Exchange, Inc., with respect to said Contract and this 
transferable notice, and that each acceptor hereof will continue his (or their) 
liability to each other until such terms, conditions and requirements shall have 
been duly complied with and performed. 


Time received Accepted by— Transferred to— 





Delete Coffee Trade Rule 12 (18). 

Delete Coffee Trade Rule 12 (19). 

Delete Coffee Trade Rule 14 (1) and substitute the following: 

(1) In the case of a default by a seller, on whom proper demand for delivery 
has been made by a buyer, in delivering the Coffee named in the contract when 
due, if such default was neither intentional nor the result of negligence on the 
seller's part, the basis of settlement for such default in delivery shall be the price 
established by the Coffee Price Committee on the day for delivery with a penalty 
of 5 percent of the price, or % of one cent per pound, whichever shall be greater, 
on the entire contract. 

Delete Coffee Trade Rule 14 (2) and substitute the following: 

(2) In the case of a default by a buyer, who has been given by a seller proper 
notice of intention to deliver, in receiving the Coffee named in the contract when 
due, if such default was neither intentional nor the result of negligence on the 
buyers’ part, the basis of settlement for such default in receiving shall be the 
price established by the Coffee Price Committee on the day for delivery with a 
penalty of 5 percent of the price, or 4% of one cent per pound, whichever shall 
be greater, on the entire contract. 

Delete Coffee Trade Rule 14 (3) and substitute the following: 

(3) In the case of an intentional or negligent default by either party, the basis 
of settlement shall be as above provided, and in addition thereto the defaulting 
party shall be liable for such further damages, if any, as the party not in default 
may have suffered and to such disciplinary action as the Board of Managers 
may impose. 

Delete Coffee Trade Rule 14 (4) and substitute the following: 

(4) Any party in interest may appeal to the Board of Managers from the 
decision of the Coffee Price Committee establishing such price, provided notice 
of appeal and $25.00, to be retained by the Exchange, be deposited with the Execu- 
tive Secretary of the Exchange within twenty-four hours after the Coffee Price 
Committee shall haye established the price. 

Delete Coffee Trade Rule 15 and substitute the following: 

Rute 15. In the case of Contract “S” (new), settlement shall be made, if de- 
manded, for any deficiency or excess from weights specified on the face of the 
contract where the variation is in excess of one percent and not exceeding four 
percent, except where such deficiency is caused by the allowance prescribed in 
Coffee Trade Rule 25, at the price of Described Santos Basis No. 4 Spot Coffee 
under Contract “S” (new) established by the Coffee Price Committee on the day 
of delivery with one-fourth of 1 cent per pound penalty, or in case of a deficiency, 
the deliverer may supply the quantity required and a supplementary Certificate of 

80630—56—pt. 1——- 24 
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Grade, Quality and Condition to be a part of the original certificate, to be issued 
for such additional Coffee. 

Insert a new Coffee Trade Rule 15a as follows: 

RULE 15a. In the case of Contracts “B” and “M” settlement shall be made at 
the transferable notice price for any deficiency or excess from weights specified 
on the face of the Contract where the variation is not greater than 2 percent. De- 
livery of Coffee the weight Return for which is more than 2 percent below the 
weight specified on the face of the Contract shall not be permitted except by 
mutual consent. Delivery of Coffee the weight Return for which is more than 2 
percent above the weight specified on the face of the contract, shall be permitted 
but in that event the Deliverer shall not be compensated for any excess over 2 
percent. This paragraph shall not apply in the case of a deficiency caused by the 
application of Coffee Trade Rule 25 (2a). 

In the case of a deficiency not exceeding 2 percent, or in the case of a deficiency 
exceeding 2 percent caused by the application of Coffee Trade Rule 25 (2a), the 
deliverer may supply the quantity required to equal the weight specified on the 
face of the Contract and furnish a Certificate of Grade, Quality and Condition 
for the additional Coffee. 

Delete sixth and seventh paragraphs of Coffee Trade Rule 18 and substitute 
the following: 

Should the Certificate of Grade, Quality and Condition to be issued for Coffee 
delivered under Contract “S” (new) not be ready for presentation, the delivery 
shall take place as above, and the receiver shall make payment of the bill pre- 
sented, retaining the value of one grade on the net weights delivered, until the 
grading certificate is furnished. Any deliverer of Coffee who shall present a 
bill for more than a grade above that finally established shall be subject to a 
complaint under Section 46 of the By-Laws. 

Should the Certificate of Grade, Quality and Condition to be issued for Coffee 
delivered under Contracts “B” or “M” not be ready for presentation, the delivery 
shall take place as above and the receiver shall make payment of the bill pre- 
sented, deducting 10 percent of the net amount of bill until the Certificate of 
Grade is furnished, when the balance is to be paid. Any deliverer of Coffee who 
shall present a pro forma bill for a sum more than one-half cent per pound in 
excess of the final bill, on the net weights delivered, shall be subject to a com- 
plaint under Section 46 of the By-Laws. 

Delete the twelfth paragraph of Coffee Trade Rule 18 and substitute the 
following: 

In ease of strikes or lockouts, beyond the control of the buyer or seller, which 
interfere with the delivery or receipt of Coffee on the Exchange in accordance 
with its Rules, the fulfillment of the contract for the current month may be made, 
subject to the approval of the Adjudication Committee (unless the Board of 
Managers acting pursuant to Section 110 of the By-Laws otherwise direct), by 
the delivery of the Coffee on the last business day of the month without weigher’s 
return on the pro forma basis of the number of pounds of Coffee called for by 
the contract and payment of an approximate amount therefor, within one-half 
cent per pound in the case of Contract “S” (new), or, in the case of Contracts 
“B” and “M”, of 90 percent of a pro forma invoice based on contract quantity, or, 
if affecting the sampling or any act necessary for the preparation of the merchan- 
dise for delivery, by the temporary omission of the sampling or usual prepara- 
tion, provided, that the merchandise is in a licensed warehouse and available for 
delivery, or could have been made available for delivery, if such aforesaid condi- 
tions had not existed. 

Delete Coffee Trade Rule 19 and substitute the following: 

Rute 19. All sampling orders for Coffee delivered on Transferable Notices shall 
be for five pounds per chop, except when a chop consists of less than ten bags, 
in which case the sampling order shall be for three pounds. Of all sampling 
orders issued for Coffees delivered under Exchange Contratets one pound shall 
belong to the receiver in lieu of chop allowance—the balance to be billed to the 
receiver at the contract price. When the Coffee is sampled for grading purposes 
by the deliverer after being weighed for delivery the weight of the samples so 
drawn shall be deducted from the invoice. 


Delete Coffee Trade Rule 22 and insert the following: 


Rute 22. All unnecessary bagging shall be removed from the packages before 
they are weighed, or a fair and equitable deduction made for weight of same. 

Unnecessary bagging shall be understood to mean all bagging in excess of that 
which is customary and not essential to cover and protect the Coffee in a proper 
manner. 
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The tare allowance on Exchange deliveries of Coffee shall be one and one- 
eighth pounds per bag on the Coffee shipped from the Ports of Santos, Paranagua, 
Rio de Janeiro and Angra dos Reis and actual tare on all other kinds. 

Actual tare shall be based on the weighing of 3 bags from each chop when the 
bags of such chop are apparently uniform in appearance and weight; otherwise 
all bags shall be tared. The tare shall be shown on the Weight Returns. A 
separate Return, designated a “Tare Return,” shall also be issued by the 
Weighmaster, which Return shall state the tare of each chop. Such “Tare Re- 
turn” shall establish the tare of the Coffee therein specified and shall be good 
in whole or for any part of a chop for redelivery during the period of the validity 
of the Certificate of Grade, Quality and Condition issued for said Coffee. 

Delete Coffee Trade Rule 25 (1a) (2a) and (8) and the caption immediately 
preceding and substitute the following: 

(Paragraphs 1a and 2a apply to contracts calling for delivery in June 1955 and 
thereafter. ) 

(la) Coffee delivered under Contract “S” (new) and “B” must be weighed 
within the ten working days preceding the delivery, except as provided in the 
succeeding paragraph (2a) in cases of redelivery, by a duly licensed Weighmaster, 
whose Return shall be attached to the Negotiable Warehouse Receipt when pre- 
sented for delivery. 

(2a) Said Return shall state thereon the date and time when weighing of the 
Coffee began and ended, and, provided that the Coffee remains in the same ware- 
house, shall establish the weight of the Coffee therein specified and be good in 
whole or for any complete chop or chops for redelivery of Brazilian Coffee, with an 
allowance to the buyer of Contract “S’”’ (new) and “B” of one-quarter pound per 
130 pounds or fraction thereof per month or fractional part thereof computed 
from the expiration of the tenth working day after the date of completion of 
weighing. 

(3) Coffee delivered under Contract “M” must be weighed within seven 
working days preceeding the delivery by a duly licensed Weighmaster, whose 
Return shall be attached to the negotiable warehouse receipt when presented 
for delivery. The said Return shall state thereon, the date and time when the 
weighing of the Coffee began and énded and shall establish the weight of the 
Coffee therein specified. This Return, however, shall not be good as a whole 
or in part for a redelivery. 

Delete the first paragraph of Coffee Trade Rule 34 and substitute the following: 

Rute 34. Substitution is compulsory for Coffees which are declared not to be 
a good delivery under Exchange Contracts and sampling order for the sub- 
stitution must be tendered within five (5) business days after receipt of notifica- 
tion of the decision of failure to make proper delivery; otherwise entire de- 
livery shall be declared in default and deliverer shall settle at the price estab- 
lished by the Coffee Price Committee on the day of delivery, with a penalty of 
5 percent of the price, or % of one cent per pound, whichever shall be greater. 

Insert two new Coffee Trade Rules 37 and 38 as follows: 

Rute 37. The differences in value between grades and for port of shipment 
applicable to the “B’ Contract, shall be as follows, the figures representing 
hundredths of a cent per pound of Coffee: 


Difference in value between grades 


Standard 

Grade No. 

DAE sich bahaseitndicah ci tiaaa ph este Mlaada eal neal a ical icuimre ees 5 eB che cee 75 above 
pe eT LO a a Ne ee ee ee es 50 above 
a Ni a lanl Ul ai Be Basis 

Srsaas rite dae aetachsotcaindegiosaascetdestenanneacd ieee acc ediceadaeinendicnd- nin shahdieanaae AIaaa artalae aciteenuintqeen hencorsmiimaen 50 below 
a ig sk a2 eae bbe atghhipeb le ala dabriien Lidtealetanendnadinenesen eda 100 below 


Difference in value for Port of Shipment 


1. Santos Coffee—Basis. 

2. Coffee shipped from Paranagua—100 points to be deducted from the average 
grade. 

3. Coffee shipped from Angra dos Reis and Rio de Janeiro—25 points to be 
deducted from the average grade. 

Rute 38. The differences in value between grades, growths and kinds applica- 
ble to the “M” Contract shall be as follows, the figures representing hundredths 
of a cent per pound of Coffee: 
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Difference in Value between Grades, Growths and Kinds 


Colombian—Medellin, Armenia, Manizales 

Colombian-—Bogota, Sevilla, Girardot, Libano, Tolima—-__---- Minus 25 pts- 
Mexicans Minus 200 pts. 
Salvadors Minus 200 pts. 
Guatemalas Minus 200 pts. 

(1) New York Coffee and Sugar Exchange Colombian Type Usual Good Qual- 
ity Excelso (or better), established as provided in Sec. 56 of the By-Laws. Five 
(5) points penalty for each full imperfection below Type. No delivery per- 
mitted of Coffee containing more than five full imperfections below Type. 

(2) New York Coffee and Sugar Exchange Mexican Type Washed (or bet- 
ter), established as provided in Sec. 56 of the By-Laws. Ten (10) points penalty 
for each full imperfection below Type. No delivery permitted of Coffee con- 
taining more than five full imperfectioins below Type. 

(3) New York Coffee and Sugar Exchange Salvador Type Standard Central 
Washed (or better), established as provided in Sec. 56 of the ByLaws. Ten (10) 
points penalty for each full imperfection below Type. No delivery permitted 
of Coffee containing more than five full imperfections below Type. 

(4) New York Coffee and Sugar Exchange Guatemala Type Prime Washed 
(or better), established as provided in Sec. 56 of the By-Laws. Ten (10) points 
penalty for each full imperfection below Type. No delivery permitted of Cof- 
fee containing more than five full imperfections below Type. 

Mr. Evins. The committee in its entirety will applaud the Com- 
mission on the successful coffee investigation and the end results. 
Counsel was trying to direct questions not to the results, which we 
applaud, but to the manner of handling the release of the news on this 
matter in liaison with the White House and if we will confine our- 
selves to that subject we will speed up the matter. 

Mr. MacIntyre. In addition to your liaison with the White House 
and the Attorney General on this matter, didn’t you or the Chairman’s 
Office furnish an outside economist by the name of Adelman with a 
draft or some of the summaries of the statements that were to be 
included in the coffee report ? 

Mr. Murcuison. I didn’t catch the name. 

Mr. MacIntyre. M. A. Adelman—you know him quite well, don’t 
rou? 

ou? 

Mr. Murcuison. I know him very well. He is an outstanding eco- 
nomist at the Massachusetts Institute of Technology. 

Mr. MacIntyre. Yes. 

Mr. Murcuison. The Office of the Chairman furnished no advance 
information to anyone, to my knowledge, on this investigation. 

Mr. MacInryre. Is it your testimony that Mr. Adelman did not 
get a copy of any part of this coffee report before it was approved and 
published by the Commission ? 

Mr. Murcutson. That is my testimony, to the best of my know]l- 
edge and belief. Absolutely. 

Mr. MacIntyre. Was anyone at the FTC authorized to turn over 
anything to him concerning this coffee investigation ? 

Mr. Murcuison. Not to my knowledge. 

Mr. MacIntyre. He was not employed by the Commission to make 
any study or review of any part of this? 

Mr. Murcuison. No; I wish we could employ him. He is very 
good. 

Mr. MacIntyre. Or to consult with anyone down there about it? 

Mr. Murcuison. Not to my knowledge. 
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Mr. MacInryre. And it is your testimony that he wasn’t consulted 
or informed in any respect of what was to go into the coffee report? 

Mr. Murcuison. That is my knowledge. 

Mr. MacInryre. Wouldn’t you know? 

Mr. Murcuison. I would think I would know, very definitely, 
And I know of no such thing. I don’t know what your suggestion 
is. If you can get Mr. Adelman to join our staff, we would like to 
have him. 

Mr. MacIntyre. He has recommended him to you for the joining 
of your staff, hasn’t he, including Mr. Markham who was the economic 
director down there? 

Mr. Murcuison. He spoke very highly of him. He was not the 
person who recommended him initially. 

Mr. MacIntyre. He was recommended by the Bureau of the Budg- 
et, Mr. Dodge, Director of the Bureau of Budget? 

Mr. Murcuison. No, sir; that is entirely 100 percent incorrect, as 
your suggestion indicates. 

Mr. MacIntyre. Who did? 

Mr. Murcuison. Mr. Markham was recommended by any number 
of some of the country’s leading economists. I believe the head of the 
department at the Harvard School of Economics recommended him. 
I believe Dr. Oppenheim recommended him. 

eee You said Mr. Adelman did not recommend him, 
initially ¢ 

Mr. Murcuison. We did ask Mr. Adelman what his opinion of Dr. 
Markham was and he spoke very highly of him and endorsed him a 
hundred percent. 

Mr. MacIntyre. You sought his advice on the hiring of your Di- 
rector of Economics? 

Mr. Murcuison. I don’t think we sought it. I think it was just in 
a conversation. We really should not leave any suggestion that he 
is not extremely capable because he is capable. I am ‘referring to Dr. 
Markham. He is an immensely able economist. 

Mr. MacIntyre. No one is raising a question about that except you, 
Mr. Murchison. 

Mr. Morcuison. I am not raising a question. I get some suggestion 
from your line of questions. 

Mr. McCuntocu. Who is Dr. Adelman? 

Mr. MacInryre. He is a proseeeor 3 in a New England school. 

Mr. McCutxiocn. Who is he? 

Mr. Murcuison. He is an outstanding economist in the field of trade 
regulation and antitrust, and he has written voluminous periodicals 
and books on the subject, and he is recognized by everyone as an out- 
standing authority. 

Mr. McCuttocu. With what school is he associated ? 

Mr. Murcuison. With Massachusetts Institute of Technology. 

Mr. Evins. He is not an employee of the Commission ? 

Mr. Murcutson. No, sir. 

Mr. MacInryre. He was a member of the Attorney General’s Com- 
mittee To Study the Antitrust Laws. 

Mr. Murcnison. That is correct. 

Mr. MacIntyre. In that connection you in liaison with that Com- 
mittee had many talks with him. 
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Mr. Murcuison. No; I had no official talks with him. He isa friend 
of mine and naturally I see him occasionally. I have lunch with him 
when he is in town. 

Mr. MacInryre. You discussed some of the work of that Committee 
with him, didn’t you? 

Mr. Murcutson. I don’t. believe I have. I don’t believe I have. 
No specific decision on any point have I ever discussed with Morris 
Adelman. 

Mr. McCuttocn. Did I understand that he had recommended a 
number of people to you or to the Commission ? 

Mr. Murcuison. I hope you did not understand it, Mr. McCulloch. 
I think that was the suggestion in the question. He has not. 

Mr. McCutxocn. He has not? 

Mr. Murcuison. He has not. 

Mr. MacIntyre. Didn’t you 

Mr. Murcuison. Although I wish he did recommend some good 
people. Wecould use them. We have good people, and we need more 
good people. 

Mr. Evins. Mr. McCulloch will get in touch with you. 

Mr. Murcuison. Dr. Markham is from Tennessee by the way. 

Mr. Mutter. There is an inference on the record that somebody 
leaked some information to this apparently estimable gentleman, Mr. 
Adelman. Will we have some proof to show that? 

Mr. MacInryre. I would like to see Mr. Adelman come up and tell 
us whether he did or not. We have heard that he did get it. 

Mr. Murcuison. I would be glad to have him called. 

Mr. Evins. Is it true that although the President has authority to 
direct the Commission to make a coffee i investigation or an economic 
investigation on coffee, he has authority to direct it or he has authority 
to request it under the act and under other powers, but he did not call 
upon the Commission to make nor direct the Commission to make this 
investigation ? 

Mr. Murcuison. That is right. 

Mr. Evins. Notw ithstanding the fact that he did not direct nor re- 
quest the Commission to do this, the Commission turned over the news 
information on the results of the investigation to the White House 
press staff ? 

Mr. Murcuison. That is correct. 

Mr. Evins. Under the system prior to the Reorganization Plan 8, 
the Commission would issue its own press release, wouldn’t it? 

Mr. Murcuison. The full Commissicn you mean ? 

Mr. Evins. Through whatever process the Commission employed, 
under the Commission’s direction. 

Mr. Murcuison. Yes, sir. 

Mr. Evrys. Under the Commission’s direction, the Commission as 
an independent agency would direct its own press release? 

Mr. Murcuison. Yes. 

Mr. Evrns. I could see if the President had directed an investiga- 
tion or if the President had requested an investigation that the Com- 
mission would have of necessity advised the President on the matter, 
but in this instance he did neither and the Commission departed from 
its customary practice of issuing its own press release as an independent 
agency but gave the information to the White House? 
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Mr. Murcuison. It did issue its own release in the matter and fur- 
nished a copy of the release only because it was requested to do so. 

Mr. Evins. You don’t give all your press releases to the White House 
press desk, do you ? 

Mr. Murcuison. No, sir. 

Mr. Evins. You did it in this instance when the President had not 
even directed it or requested it ? 

Mr. Murcuison. They had requested a copy of our press release 
and we furnished it. 

Mr. Evins. I am talking about the coffee investigation. 

Mr. Murcuison. You are right, he did not direct the investigation. 

Mr. Evins. To that extent, your practice departed from its usual 
customary procedures on the matter of press releases ? 

Mr. Murcuison. No, sir. We always furnish copies of press re- 
leases when requested to do so. 

Mr. Evins. But you gave information in advance to the White 
House even though the President had not directed or requested an 
investigation by the FTC? 

Mr. Murcuison. That is correct. 

Mr. Evrns. I think that is all we need unless there are further 
questions ? 

Mr. Mutter. I don’t know this Professor Adelman, and I never 
heard his name before today. I don’t want the record left in the 
present state, Mr. Chairman, in fairness to the man. Has he been 
asked about this or is he going to be asked about it? Has he been 
requested to give the committee any information as to whether any- 
thing has been leaked to him by the Commission ? 

Mr. MacIntyre. I would like to see him requested to appear and 
testify. I did not know until Commissioner Carretta was on the wit- 
ness stand that the coffee investigation would be mentioned here this 
morning. 

Mr. Evins. I suggest to my colleagues that it will be impossible to 
put in and button up every hole that is leaking, but we will do our best, 
time permitting. 

Mr. Mutter. We owe it to anybody whose name is mentioned here 
with an inference he may have gotten something he should not have 
gotten and used something improperly. We ought to complete our 
record and give him an opportunity to explain to us what if any con- 
nection he had with the matter? 

Mr. Evins. I don’t think the matter of the complaint is directed to 
the gentleman at MIT; it is to the personnel of the Commission. 

Mr. Mutrer. You are quite right, but we must protect these people, 
Mr. Chairman, and while our inquiry is directed to the Commission we 
certainly don’t want any inference on our record that somebody else 
has done something improperly. 

It would be just as improper for him to get advance information 
if it was leaked to him and use it. We owe it to that gentleman to at 
least ask him to tell us whether he got advance information and 
whether or not he used it. 

Mr. Evins. All right. 

Chairman Howrey, will you take the stand at this time? 
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STATEMENT OF HON. EDWARD F. HOWREY, CHAIRMAN, FEDERAL 
TRADE COMMISSION—Resumed 


Mr. Howrey. May I ask that the same rule be applied to the staff 
and the members of the Commission that in any instances where it is 
intimated that we have acted improperly and with impropriety that 
we be given a full chance to furnish the information ? 

Mr. Evins. Thus far it would seem that the staff had most of the 
authority delegated by you, Mr. Chairman, and we were trying to find 
out the facts. 

Mr. Howrey. But the record is full of innuendoes and I would like 
to have an opportunity to answer them. 

Mr. Muurer. May I suggest that we don’t fall into the mistake some 
witnesses have been falling into and evade the questions, and let’s 
state that anyone mentioned in and out of the Government will be 
given an opportunity to clear up any innuendoes and inferences left 
on the record. 

Mr. Evins. My colleague’s observation might well be directed to 
the Chairman, because he has gone all over the lot in not answering 
questions. 

You may proceed, Mr. MacIntyre, and direct your questions to the 
press-release procedure and practice of the Chairman with the White 
House, particularly with respect to the coffee investigation. 

Mr. MacIntyre. Mr. Howrey, will you please relate for the record 
the consultations that were carried on between you and the Department 
of Justice and representatives of the White House concerning the 
advisability of undertaking a coffee investigation and what kind of an 
investigation of the coffee industry should be undertaken by the 
Trade Commission ? 

Mr. Howrey. I will be very glad to, to the best of my recollection. 
It occurred some time ago and I may have a faulty memory on some 
of it. 

I think not. It was one of the big things we have done at the 
Commission since I have been there. 

When we received complaints and primarily from the Congress 
about the high price of coffee, we first consulted the Commodity Divi- 
sion of the Department of Agriculture. Our economist, Dr. Markham 
and I believe people who worked under Mr. Babcock, held a series of 
conferences with the Commodities Division of the Agriculture Depart- 
ment. They had already collected a great deal of data on coffee. 

They have their people in the field in foreign countries, in coffee 
countries, and after about a 2 weeks’ investigation of coffee matters 
from existing records in Washington, and I should say that another 
man in the State Department, whose name escapes me now, but he is 
the head of the coffee matter. 

I wanted to clear it particularly with the State Department, because 
of the international complexity of it. All coffee is grown in the South 
American countries. So I talked with—can someone give me his 
name ? 

Mr. Murcutison. Mr. Kale. 

Mr. Howrey. I discussed it with Mr, Kale, and he took it up with 
the Deputy Assistant Secretary of South American Affairs and finally 
they said they thought there would be no objection from an inter- 
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national standpoint to move right in on the situation. We then 
appointed a task force. 

r. Markham the economist, and we had lawyers and economists 
and they went out into the field and made this investigation particu- 
larly in New York but also I believe in New Orleans and perhaps 
they went to the west coast. I don’t know. But primarily in New 
York and primarily the New York Coffee & Sugar Exchange. Dur- 
ing the course of that time I talked 2 or 3 times then with the Assistant 
to the President who is a very good friend, Mr. Gabriel Hauge, and 
he and Markham and the State Department talked together about 
the thing. I think Dr. Markham, and certainly myself, had frequent 
talks with Dr. Hauge about the international aspects of it. 

At all times we were urged to push forward and do something about 
coffee. There was a separate committee in the Senate headed by 
Senator Beall. There had been previous subcommittees headed by 
Senator Gillette, both of whom did splendid work and we relied very 
largely in our preliminary study on the record made before Senator 
Gillette’s committee on the coffee problem. It was that record that 
gave us a lot of our preliminary information. Congresswoman Sulli- 
van was very much interested in it as were both Republicans and 
Democrats. 

I kept Dr. Hauge advised; I kept Dr. Kale advised. In fact the 
Department of Agriculture lent us one of their commodity experts 
and he worked with us any number of times. There was no attempt 
to conceal anything from the White House. Quite the contrary, there 
was a strong attempt on my part to keep them advised as much as I 
could. The only objection is that it is very difficult for the Chairman 
of the FTC to also get access to the experts in the White House and I 
particularly wanted Dr. Hauge to be familiar with it. 

I wanted particularly Dr. Kale in the State Department to be 
familiar with it. And if there is any suggestion that or any question 
about our keeping the White House advised I want to dispell it imme- 
diately when we not only wanted to keep them advised, my only objec- 
tion is that we could not keep them more fully informed than we did. 

The President himself was interested in it. 

Mr. Mutrer. It was your duty to keep the White House advised 
but the point at issue is why was the White House or anyone advised 
before members of the Commission working on the matter were 
advised ? 

Mr. Howrey. I am sure that is not so. I don’t think Mr. Carretta 
meant to leave the impression that he was not advised about the in- 
vestigation as it went along. 

Mr. Muurer. Yes, but he indicated he did not get it when it was 
released. The White House also saw the press release before he saw 
o press release and members of the staff said there was no press 
release. 

Mr. Howrey. I don’t justify it, but I can explain it, as Congress- 
man McCulloch brought out, the final report and the conclusions 
made some rather serious charges. 

It was bound to affect the market. We asked the Department of 
Agriculture people how that might affect the commodity market. 
They said that when they were getting out some of their things they 
sometimes locked the door so it would not leak out. So I gave instruc- 
tions to everybody that this must not leak out, that this press release 
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must not leak out. That they must guard it with their life. I think my 
recollection differs with Mr. Murchison’s because I am pretty sure there 
was no advance release date unless it was on a weekend, I don’t know, 
but we will furnish it to you. I suppose the people I gave these in- 
structions to were so afraid of my advice about letting it leak out and 
letting some speculator get hold of it, that they even refused it to 
Commissioner Carretta, which I say they should not have done. 
I think Commissioner Carretta will be the first to testify that while 
I have been there I felt that every Commissioner should be advised on 
every subject. And the coffee thing presented—I don’t know of any- 
thing that the Commission has ever had that had wider public interest 
and people clamoring at our doors and we had to be careful not to 
do any injustice to the South American countries, and that is the 
principal reason why we kept the State Department fully advised. 
(Information requested is as follows:) 


QUESTIONS RE COFFEE Press RELEASE 


(Vol. 5, pp. 597, 603, and 626) 


These questions relate to the press release issued by the Commission in Jan- 
uary 1954 announcing the coffee investigation. See testimony of former Com- 
missioner Albert A. Carretta, volume 5, page 565, et seq., wherein he testified 
that this release was not made available to him prior to issuance. 

Attached is a copy of the press release issued by the Commission on January 
27, 1954. It was approved by Chairman Howrey prior to release. 

A search of the records of the Office of Information has disclosed no receipt 
for a copy of the release. There was no advance date on the release since it 
was quite obviously received for duplication on the same day on which it was 
made public and there is almost no likelihood that any receipt for the release 
would have been requested of any recipient both because the Commission has 
never, as a matter of practice, requested such receipts and also because, in any 
event, the information involved was scheduled for immediate release and hence 
became public information immediately. 


[Press release] 


FEDERAL TRADE COMMISSION, 
Washington D. C., January 27, 1954. 


FEDERAL TRADE COMMISSION To INVESTIGATE COFFEE PRICES 


Chairman Edward F. Howrey of the Federal Trade Commission announced 
today that the Commission has adopted a resolution to initiate a legal and eco- 
nomic investigation of coffee prices. 

The action followed a preliminary investigation begun by the Commission on 
January 13, which developed facts sufficient to warrant a full scale investiga- 
tion. 

Said Chairman Howrey, “It appears that the retail price of coffee has in- 
creased about 25 cents per pound in the last few months and may increase further 
in the near future. Our preliminary study suggests that this increase may be 
due in part to speculative activity.” 

Mr. Howrey said further that the Commission will consider the charge that 
domestic trading in coffee futures on the Coffee and Sugar Exchange is restricted 
to certain types of coffee and that all domestic coffee prices are tied in some 
way to exchange price. Mr. Howrey emphasized that the Commission’s investi- 
gation will be a “prompt, double-barreled one: first to determine whether the 
law has been violated, and second, to publish the facts in an economic report.” 

Mr. Howrey added that the Commission will maintain close liaison with the 
Department of Justice during the course of the investigation. 

The text of the resolution is attached. 
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FEDERAL TRADE COMMISSION RESOLUTION 


INVESTIGATION OF THE COFFEE INDUSTRY 


Whereas the Commission has information to the effect that there have been 
substantial increases in the price of coffee during the past several months and 
information that there may be still further substantial increases in the price of 
coffee, and the Commission having received numerous complaints from members 
of the public; and 

Whereas the Commission has reason to believe that at certain times in the 
past various unfair methods of competition and monopolistic practices have been 
prevalent in this industry and that the recent substantial increase in the price 
of coffee may have resuited from unfair methods of competition and monopolistic 
practices ; and 

Whereas it appearing that the public is entitled to a full disclosure of relevant 
facts and the application of such legal remedies applicable to such facts as may 
be developed by a full investigation of this industry; and 

Whereas it appears to the Commission that, for the reasons stated herein, and 
for the purposes set forth in section 6 of the Federal Trade Commission Act, an 
investigation of this industry by the Federal Trade Commission would be in the 
public interest ; and 

Whereas section 9 and subsection (a) of section 6 of the Federal Trade Com- 
mission Act authorizes the Commission to investigate corporations engaged in 
commerce, as commerce is defined in the act,-and subsection (b) of section 6 of 
the Federal Trade Commission Act authorizes the Commission to require such 
corporations to file special reports : Now, therefore, be it 

Resolved, That the Commission, in the exercise of the powers vested in it by 
section 6 and of section 9 of the Federal Trade Commission Act, and with the aid 
of any and all powers conferred upon it by law and any and all compulsory proc- 
esses available to it, do forthwith proceed to investigate, for the reasons and pur- 
poses herein stated, the organization, business, conduct, practices, and manage- 
ment of corporations engaged in commerce, as commerce is defined in the Federal 
Trade Commission Act, in the purchase, sale, contract for sale, or distribution of 
coffee and the relation of these corporations to each other and to other corpora- 
tions, and to individuals, associations, and partnerships. 

By direction of the Commission. 

ALEex AKERMAN, Jr., Secretary. 


Adopted by the Commission, January 26, 1954. 


Mr. MaclInryre. Mr. Howrey, may I inquire what necessity was 
there for any press release of the fact that you were ordering inves- 
aes to go to certain places to get some facts for the FTC? 

Mr. Howrey. You are directing your question now to an announce- 
ment that the investigation would be undertaken. I have been just 
talking about the final press release as to the results of the investiga- 
ton. 

Mr. MacIntyre. I am talking about the press release that went to 
the White House announcing that the investigation was going to be 
undertaken. 

Mr. Howrey. I think, as you must know, we have two types of 
investigations. We have investigations which arise by application 
for a complaint and that does not even come to the Commission’s 
table. The Director of the Bureau of Investigation screens it and if 
he thinks it is proper, he directs the investigation. We have another 
type of investigation, which was the coffee type, whereby the Com- 
mission passes a resolution which directs the investigation. That is 
always a public—I think always at least that has been since I was 
there—a public resolution. 

The Commission—and it was the unanimous resolution I am sure— 
that we undertake an investigation of the coffee exchange and under 
those circumstances we have a press release. It is the normal custom. 
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It was announced that we were making this investigation. I must say 
that the only criticism we have ever heard from anybody about our 
coffee investigation is the criticism of the coffee people themselves and 
that which has been made here this morning. 

The members of the coffee exchange did not like it because we issued 
an order against them. 

Mr. MacIntyre. But the report did not affect the coffee exchange, 
did it? 

Mr. Howrey. The report set forth a number of reasons why we 
thought the coffee prices had risen to an abnormal height and those 
reasons were (1) alleged improper speculation on the New York 
Coffee and Sugar Exchange, a second reason was that certain specu- 
lators went in and bought coffee futures the day before the bank of 
Brazil or the Brazilian Government announced an increase in their 
minimum export price from 57 to 80 some cents. We didn’t have any 
proof that the Government had given these speculators that infor- 
mation but we did have proof that they bought short or long, which- 
ever it was very heavily the day before that information was made 
public and made a great deal of money out of it. 

There was another reason, that there was inadequate crop report- 
ing by the growing countries that we did not know what their crops 
were. 

(Discussion off the record.) 

Mr. Evins. The chairman has handed to Mr. McCulloch a letter 
from the law firm of Mayer, Friedlich, Spiess, Tierney, Brown & 
Platt, 231 South La Salle Street, Chicago, and it is signed by Robert 
L. Stern and addressed to the chairman He gives in this letter his 
views as to what took place in the conference on the quantity limit 
proceeding. If the chairman wishes this letter put in the record, it 
may be. 

Mr. Howrey. I would like very much to have it in the record if I 
may. 

Mr. Evrns. It will be received but it may necessitate calling Mr. 
Stern and perhaps other witnesses from the Department of Justice 
with reference to the conference. 

(The document referred to is as follows:) 

MAYER, FRIEDLICH, SPress, TIERNEY, BROWN & PLATT 
(Mayer, Meyer, AUSTRIAN & PLATT), 
Chicago, July 21, 1955. 
Hon. Epwarp F. Howkey, 


Chairman, Federal Trade Commission, 
Washington, D. C. 


Dagar Mr. Howrey: At your request, I have read the transcript of your testi- 
mony, and of Mr. Kintner’s, before the subcommittee of the House Small Busi- 
ness Committee, insofar as it relates to the Government’s failure to petition 
for certiorari in the Quantity Discount case. 

In substance the testimony given conforms to, and in part refreshes, my 
recollection. As I told Representative Evins when he telephoned me last Mon- 
day afternoon, I recall definitely that you asked me to file a petition for cer- 
tiorari, and that I expressed the view, either at that time or later or both, that 
because the case was at an interlocutory stage and involved a preliminary 
issue upon which the opinion of the court of appeals seemed entirely reasonable, 
the matter did not seem to me to be one which should be taken to the Supreme 
Court. I have no present recollection as to whether or not I used the precise 
language cited by you on pages 156 and 201 of the transcript—although I would 
probably have used the word “interlocutory” instead of “procedural.” 

Yours sincerely, 
Rosert L. Srern. 
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Mr. Howrey. He was Acting Solicitor General at the time. 

Mr. Evins. It will be received and if it is possible the committee 
will want to call other witnesses from the Department of Justice and 
those outside the Department of Justice. Since he is a practicing 
lawyer now, does Mr. Stern practice before the Commission ? 

Mr. Howrey. I assume he does or his firm certainly does. It is one 
of the largest law firms in Chicago and I am sure they must have cases 
before us. He was Acting Solicitor General at the time. 

Mr. Evins. It may be received. 

Mr. Mutter. I don’t want to get off the issue on which Chairman 
Howrey has been testifying, but on this very subject I would like to 
get the issue clarified. 

Are we concerned with what the recommendation was of the mem- 
bers of the contract to the Department of Justice or are we concerned 
with whether or not Chairman Howrey should have gone to the De- 
partment of Justice or concerned himself in any way whatsoever with 
this particular matter? 

I would like to have that clarified. Just what is the issue which we 
want to establish here. 

Mr. Howrey. If I may describe the letter, I had not known it was 
Congressman Evins, I thought it was Mr. MacIntyre who had talked 
to these people and had found out—with the idea of calling Mr. Stern 
to tle stand—and when they found out that he would corroborate my 
testimouy they did not call him and I just wanted him to have him 
corroborate that testimony, if he would. He wrote the letter. It just 
seemed to me that it completed the record. 

Mr. Mutter. Iam not raising an objection against calling Mr. Stern. 
If you think he should be called to clarify the record or mtmbers here 
think he should be called. 

Howrey. There is no conflict because he agrees with what I 
said, 

Mr. Murer. Then he should be called. The issue is not what did 
the Commission recommend or what the Solicitor General recom- 
mended I thought the issue was whether or not you, Mr. Howrey, 
should enter into it and intervene in this particular matter in any way 
whatsoever, having been a member of the firm that represented the 
defendant concerned before becoming Chairman of the Commission. 

Mr. Howrey. If I had intervened on behalf of my old client there 
would be an issue, but I respectfully suggest there is not only no issue 
but I acted with the greatest propriety and I am very sensitive when 
anyone suggests that I acted with improper motives because I have 
never knowingly done so. 

Mr. Murer. Maybe you are sensitive because of the fact that you 
feel you took a position before the Solicitor General against your client. 
But that was just as bad as taking a position in favor of your client. 

Mr. Howrey. I didn’t take any position either way. It is just amaz- 
ing to me that the suggestion that the Supreme Court should be allowed 
to review a matter—lI have filed petitions for certiorari in the Supreme 
Court where the Government attorney and myself, when I was an out- 
side lawyer, joined in a joint request that the Court grant certiorari 
and the FTC signed such a one in a case I was in and Robert Dawkins, 
himself the present associate general counsel, joined me in asking for 
both sides that the Court review it. 

I can’t see there is any impropriety about that. 
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Mr. Mutter. You miss the point at issue, every lawyer on this com- 
mittee, member or staff, might agree with you that your position was 
legally sound in every respect in aye with existing law but 
the point is if you have in mind the 3d par: graph of Canon 6 of the 
Canons of Ethics of the American Bar Kusiptetion, that in effect pro- 
hibits you from doing the very thing you did even though it was 
against your client. 

“Mr. Howrey. Will you read Canon 6 and then read Canon 33 which 
makes it the duty of a lawyer to seek court review where the public 
interest would be served, no matter whom he represents / 

Mr. Mutrer. I don’t agree with you, sir. 

Mr. Howrey. I will furnish that. 

Mr. Murer. You furnish the Canon and we will put it immediately 
after the 3d paragraph of Canon No. 6, which reads as follows: 

The obligation to represent the client with undivided fidelity and not to divulge 
the secrets or confidence forbids also the subsequent acceptance of retainer or 
employment from others in matters adversely affecting any interest of the client 
with respect to which confidence has been reposed. 

So that you as a Government attorney or as a Government Com- 
missioner employed by the Government had no right to take a position 
against your former client in this particular matter no matter how 
right you believe you were. 

“Mr: Howrey. in the first place I was not aware until this moment— 
I am glad to hear that this committee is interested in protecting my 
former client. Up to now it looked like they had a different purpose. 

Mr. Murer. We are not concerned with protecting anyone. We 
are concerned with whether the Commission, its members, its staff are 
performing in accordance with their obligation. 

Mr. Howrey. I am sure my clients would not feel I acted im- 
properly. 

Mr. Evins. Would you answer this question, Mr. Chairman? Did 
the lawyers on the other side, did they join with you in this request 
to the Solicitor General? You spoke earlier about lawyers generally 
joining together and asking the "Bohelter General to take the matter 
up for decision ? 

Mr. Howrey. No. 

Mr. Evins. Did the other interested parties join with you in this 
proceeding ? 

Mr. Howrey. I don’t know. The matter had not really reached 

Mr. Evins. I think that is a very important question. 

Mr. Howrey. They didn’t join with me. But whether they would 
have joined if it had, if the petition had ever been filed, no petition 
was 

Mr. Evins. Your testimony with respect to the other provision of 
the code that lawyers join together to ask the court. In this instance 
they did not join with you. 

Mr. Howrey. You are in the wrong posture of the case. There 

ras nothing public. Nothing was known to the other side. The case 
I spoke of was that we filed a petition for certiorari. It was on the 
public record and the Government in that case filed a consent and said 
we would like to have the court review this matter. It was a matter 
of first impression, as the quantity limit matter is also a matter of 
first impression. 
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Mr. Mutrer. Did the court take the case ? 

Mr. Howrey. The Court took the case. I argued it and the Court 
reversed the Commission 6 to 3. But it was a matter of first impres- 
sion and I think every Government lawyer would want the Supreme 
= to pass on a question of first impression. 

ives them some guide to go by. I don’t know whether the lawyers 
for he plaintiffs in this case would have joined. I rather guess they 
would, if the Government had ever filed a petition, but the Govern- 
ment refused to file. 

Mr. Evins. You did not ask them to join with you in the filing of 
the petition ¢ 

Mr. Howrey. It would have been highly improper. 

This was a consultation before anything was filed. 

Mr. Evins. But you did discuss the matter with them and ask that 
it be taken up ? 

Mr. Howrey. I didn’t hear the first part of that, sir. 

Mr. Evins. Many of the things we are saying here is repetitious. 
Questions have been asked before. 

Mr. Howrey. This is all repetitious and I thought you would be 
delighted to have this letter in the record. 

Mr. Evrns. It will be received. 

(Letter referred to is inserted on p. 86.) 

Mr. Howrey. If there is any reason why you don’t want it in I 
will withdraw it. But I should think you would want it. 

Mr. McCunzocu. At the risk of further belaboring this case and 
we certainly have belabored it, I would like to know whether I 
finally have the facts as they were. The Commission by a vote of 
either 3 to 0 or 3 to 1 decided to ask the Department of Justice to 
pray for a writ of certiorari. 

Mr. Howrey. Right. 

Mr. McCutxocu. And that is on the record ? 

Mr. Howrey. Yes, it is in your record. 

Mr. McCuxttocu. And you did not participate in that decision? 

Mr. Howrey. That’s correct. 

Mr. McCutiocnu. Thereafter you together with Mr. Kintner called 
upon the Solicitor General, Mr. Robert Stern, at which time you said 
the Commission has decided by a vote of 3 to 0 or has decided by a 
vote of 3 to 1 or has decided without stating the vote, that it would 
ps the public interest to seek a writ of certiorari, is that what you 

id? 

Mr. Howrey. That is absolutely correct. 

Mr. McCutxocn. Did you go beyond that and say I, too, am of the 
opinion that it would be in the public interest to seek that writ? 

Mr. Howrey. I said that it was a case of first impression and al- 
though it did involve what Mr. Stern calls an interlocutory matter, 
I thought the Court should review it or there should be a request for 
review. 

Mr. McCutxocu. You then urged him to proceed ? 

Mr. Howrey. Yes. 

Mr. McCuttocu. The question then is for my decision and the ques- 
tion is for the decision of the public is whether or not your action in 
view of the statements that I have made are ethical or unethical, or 
are proper or improper. 
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Mr. Howrey. That is exactly right. You left out one very impor- 
tant fact which I should like to add. 

Mr. McCuttocu. Be sure to put it in. 

Mr. Howrey. And what was to me perhaps the controlling fact. 
This happened right after I was made Chairman, and a member of 
the Commission. The suggestion was made—and it was around 
the halls of the Federal Trade Commission, that now that I had been 
made Chairman, the Quantity Limit case would die a slow death and 
it would not be prosecuted vigorously. 

I felt in order to dispel any such false rumor and it was certainly 
false, it was not only proper but it was a commendable thing for me 
to do to take the course which you have outlined. 

Mr. Mutrer. It was rather embarrassing to find the Solicitor Gen- 
eral’s opinion quoting you and your brief for your action. 

Mr. Howrey. What is that? 

Mr. Mutter. It must have been rather embarrassing to you to be 
urging a position directly contrary to the opinion of the Solicitor 
General which was based almost entirely at least in language and 
citation upon the brief that you had submitted when you were the 
attorney for the defendant? 

Mr. Howrey. Well, maybe, but I have never known Robert Stern 
to be embarrased by such a thing. 

Mr. Mutter. Maybe I shouldn’t say you were, I don’t know. I 
know I as a lawyer would be embarrassed to try to go before any 
agency or court and get them to do exactly the opposite of what I 
argued in a brief filed in the court. 

Mr. Howrey. You wouldn’t be embarrassed, I am sure, under these 
circumstances. I did that very thing. I did it in an FTC case. I 
fought for years a position and then when we got up to the highest 
court we all joined and asked the court to review it. That is done 
every day. In a case of first impression I think honorable lawyers 
always want a decision by the Supreme Court and particularly it 
couldn’t have embarrassed anyone much here because it was a pro- 
cedural and an interlocutory matter and the order could not have 
affected property rights as such. It was whether or not the case was 
mature enough, whether we had exhausted our administrative remedy 
and it was ripe for review. That was the only question involved. 

I would think most lawyers would like to know whether the court 
had jurisdiction. I certainly want to say that what I did I think was 
not only highly proper but was commendable and I think this commit- 
tee ought to withdraw any suggestion to the contrary and commend 
me for what I did. 

Mr. Motrer. If you are waiting for an answer to that that will 
have to be taken up by the committee in executive session. 

Mr. Howrey. I am sure you will want to do so. 

Mr. Evins. Recently Chairman Wright Patman, of this committee, 
announced that he had an occasion to call to your attention your par- 
ticipation in the recommendations made by the Attorney General’s 
Committee To Study the Antitrust Laws. In that connection he 
made reference to the recommendation of the Attorney General’s 
committee that the section of law under which the quantity-limit 
proceeding had been brought be repealed. Now in the Tight of those 
facts, Mr. Howrey, is it accurate to say that your action in that respect 
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is relevant to your failure to disqualify yourself from participation 
in this same case ¢ 

Mr. Howrey. Are you talking about this particular thing or my 
participation generally in that ¢ 

Mr. Evins. I am asking you two questions in one. First, did you 
recommend that this section be repealed and second, did you partici- 
pate with the Attorney General in making that recommendation ? 

Mr. Howrry. No; I did not recommend that this section be re- 
pealed. My recollection is—the report speaks for itself—my recol- 
lection is that the report specifically said that the matter was before 
the court and in litigation and therefore no recommendation should 
be made with reference to repeal and I don’t believe you will find in 
the report any recommendation for the repeal of this section. I 
think you will find criticism of it but there is no recommendation for 
repeal and the report speaks for itself. It is printed and I will 
get you a copy of it in 15 minutes if you want it, but I think that is 
a correct summary, what I just said. 

They specifically did not—Mr. Murchison reminds me that I was 
not present in the room when that matter was discussed, and I might 
say that I was not a member of any task force of the Attorney 
General’s committee. 

I did not serve on any work group. I attended the general sessions 
and participated in them. But I want to say that I commend the 
report. I think it isa splendid job. 

Mr. Evins. You asa private lawyer favored repeal of this particular 
section and fought this particular section in many cases / 

Mr. Howrey. I don’t know that I ever publicly favored repeal, but 
I certainly fought the FTC interpretation of it in the courts and I 
spent a good many years in this case. 

Mr. Evins. You were not sympathetic to the theory of the law 
embraced in this section ? 

Mr. Howrey. I was the advocate of my client who was very un- 
sympathetic to the Commission’s viewpoint at that time. 

Mr. Evins. You did a good job. Since you became a Commis- 
sioner, you have strongly believed in and advocated fighting vigorously 
for the retention of this provision of the law and the philosophy of it. 

Mr. Howrey. No; I have not so testified at any time. I have said 
that the Commission began the quantity-limit matter before I was 
there, I will not participate in any of the merits of the matter while 
I am there, but I did think and [I still think and I so testified that 
I think they should pursue it and bring it to a conclusion and get the 
court’s decision on it. 

There is too much water under the dam not to pursue that course. 
I have strongly favored it and I am sure if you will put Mr. Sheehy 
on this stand, he will—I won’t say what he will testify—but I suggest 
you ask Mr. Sheehy whether he thinks I have interfered in any way, 
shape or manner with the pursuit of that case. He is directly in 
charge and Mr. MacIntyre worked on it. 

Mr. Evins. We will call Mr. Sheehy a very able member of your 
staff. With respect to the coffee investigation matter vou said this is 
one of the big things we have done. I think so too and I applaud the 
good work you and your Commission did. But your assistant testi- 
fied that you and he were in New York at the time this thing was—— 

80630—56—pt. 125 
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Mr. Howrey. He was correct. We have to fix the time. We were 
in New York when the matter was announced at the President’s press 
conference. We were in New York and we picked up New York 
papers and it got great black headlines. We were in New York 
when it was announced or Boston—New York, I guess. 

Mr. Evins. Who finally approved the press release that went to 
the White House? 

Mr. Howrey. I assume I did. I was so interested in coffee that 
I will guarantee that no press release ever got out of there that I 
did not go over and study and make suggestions. I considered it one 
of the major jobs that I had had. 

Mr. Evins. Did the other Commissioners have a part in writing 
the press release ? 

Mr. Howrey. I don’t think they did. They do have a great part 
in writing press releases where it is a press release on things they 
worked on it. 

Mr. Evins. Commissioner Carretta worked on it. 

Mr. Howrey. Commissioner Carretta testified he did not see it. He 
certainly should have seen it. I will be the first one to say that he 
should have seen it. You can imagine how these younger men felt 
when the commodity exchange was so vital and they did not let it 
out to anyone apparently. 

Mr. Evrns. There is some testimony you stated that the employees 
were afraid to give it out after you gave such strong orders about 
screening it and secrecy. 

Mr. Howrey. They were afraid not because of my orders. I guar- 
antee that none of the employees of the FTC has the slightest fear 
of me. They are all here. We have not done any work down there 
for weeks because we have been answering your questions. I would 
like each one to testify under oath whether they are afraid of me. 

Mr. Evrns. There has been some testimony, Mr. Chairman, that 
when former Commissioners came around, under this new system they 
locked the doors and kept them from certain observation. 

Mr. Howrey. That was a Commissioner who is no longer with the 
Commission and who was not reappointed. 

Mr. Evtns. Mr. Carretta said he could not get the information from 
employees—that they were insubordinate. I heard that testimony. 

Mr. Howrey. You were here when former Congressman Gwynne 
and former Congressman Secrest testified 100 percent to the contrary. 

Mr. Evins. ‘There is some indication that not only did you go in 
this, but you are reaching into the minority now. 

Mr. Howrey. That was very flattering but if you knew Congress- 
man Secrest and Senator Mead and Commissioner-designate Kern as 
well as I do, to suggest that they are pygmies is about as far from the 
truth as one can get. 

Well, when Commissioner Spingarn suggested that the present 
Commission is 1 giant and 4 pygmies he missed the mark about as far 
as he did in other testimony. 

Mr. Evins. With respect to the press release on one of the big things 
you have done, the White House was informed before your fellow 
Commissioners were on the press release. 

Mr. Howrey. No; they were informed on the press release. But 
they knew all the facts. I will ask Commissioner Carretta if he did 
not have on his desk the full report and conclusions at all times. 
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_Mr. Motrer. We are not talking about that. We are talking about 
his not getting a copy of the press release in final form until after it 
went to the press and after it went to the White House; that is what 
we are talking about. Isn’t that the fact, that he did not get that 
until after it went to the White House and after it went to the press 
in final form ? 

Mr. Howrey. He has so testified. But he had in his hands the sum- 
mary from which the press release was drawn—he had it for some 
time. 

Mr. Mutter. If the press release was prepared in final form he had 
all this information and could have leaked it. 

Mr. Howrey. Right; he had it all. 

Mr. Mutrer. He didn’t leak it. 

Mr. Howrey. I would rather have it in the final form than the 
prerelease. 

Mr. Evins. He had the summary but not the press release, you and 
your assistant were in New York so he couldn’t get hold of it. 

Mr. Howrey. You can make that inference if you want to, but that 
is an inference that has no basis in fact. 

Mr. Muurer. Let me ask this: It is not a fact, were you in New 
York, there was no one there of equal level so far as the Commission 
was concerned, equal or superior, that Commissioner Carretta could 
have gone to, to get that press release given to him ? 

Mr. Howrey. He had a 20-page summary in his hands that he could 
have done anything with it. 

Mr. Mutter. I am not talking about the summary, I am talking 
about the press release in final form. 

Mr. Howrey. I will agree a hundred percent but I can’t see any 


‘significance in it. Why did he want the press release when he had 


the summary ¢ 

Mr. Mutter. Don’t you see any significance in that fact that you 
designate somebody in your office subordinate in rank to the fellow 
Commissioner and that subordinate will refuse to give the Commis- 
sioner something that is in the files of the Commission ? 

Mr. Howrey. I have no comment on it. I think it was wrong, but 
I think this had no significance whatever. 

Mr. Mutter. Let’s talk about the principle. 

Don’t you think it is wrong for any commission to be able to operate 
under a system which permits the chairman of the commission to dele- 
gate to a subordinate to a commissioner, the power to say “Yes” or 
“No” as to what happens in the commission ¢ 

Mr. Howrey. I think you are really quarreling with President 
Truman. Itishis plan. It is not my plan. 

Mr. Mutter. I want to know whether you as Chairman of the Com- 
mission approve of that kind of a system ? 

Mr. Howrey. I don’t approve of Commissioner Carretta being re- 
fused a copy of the press release by one of our employees. 

Mr. Mutter. I am not concerned with individuals. I am concerned 
with this principle, no matter who the personalities are. Should any 
chairman of any commission be in a position to delegate authority 
to a subordinate, a person in the commission subordinate to the fellow 
commissioners, to whom a commissioner must go to get information 
in the files of the Commission ? 
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Mr. Howrey. No. And that is not ever done. Every Commissioner 
has access to everything 

Mr. McCutiocn#. Mr. Chairman, I would like to interrupt. 

Mr. Howrey. And has that access. 

Mr. Evins. I don’t think we will get the witness to testify against 
the present-type system. 

Mr. Howrey. I am in favor of the present system even though it 
was President Truman’s. 

Mr. McCuttocn. I want to ask one question. First of all is it with- 
in your authority to delegate to any person subordinate to a Com- 
missioner the authority to deny a Commissioner any information or 
facts concerning the business of the Commission ¢ 

Mr. Howrey. I would say “Absolutely not.” 

Mr. McCutiocu. Did you, in this case in question, delegate the 
authority to these two gentlemen both of whom appeared very over- 
zealous if not more wrong in refusing to give this information to the 
Commissioner, did you give them that authority, sir? 

Mr. Howrey. No, sir, I am sure I did not. I am sure I would not 
withhold a press release from Commissioner Carretta when he has 
the document from which it was drawn on his desk. 

Mr. McCutxocnu. If I were a Commissioner down there and wished 
information on any matter pending in that Commission can I go to 
any subordinate of mine and get that information ? 

Mr. Howrey. Oh, absolutely. 

Mr. McCuttocu. Have you ever issued any instructions or orders 
preventing Mr. X, as a Commissioner, from having access to any in- 
formation or any case at any time? 

Mr. Howrey. Certainly not. I could not. 

Mr. McCoutiocn. Is it your opinion that you have no authority to 
do that under the act? 

Mr. Howrey. It is my opinion. 

Mr. Muurer. Have you issued any directive or said anything to 
any of the personnel in this Commission so as to prevent a repetition 
of what happened with this press release? 

Mr. Howrey. No; I have not, because I think the person and the 
oceasion which brought this up—I did not know it was such a vital 
issue until this moment—but looking backward, I think that the 
occasion which required it and the man who occasioned it, is not there, 
that he has not been. He left a month or so after that. I think I did 
say in prior testimony I said 6 months he was there. To answer your 
question, I did not correct the situation because I did not know ‘that 
it was of major consequence. 

Mr. Mutter. Did you issue any directive or say anything to any- 
body with reference to this Bureau Director who refused to give a 
Commissioner some information as a result of which the Commis- 
sioner had to go to you to get the information? Has that kind of a 
situation been corrected so it won’t recur? 

Mr. Howrey. In all due deference to Commissioner Carretta, I 
think there was a question of personalities involved. I think it 
was not just a matter of principle. I think it was a matter of 
personality. 

Mr. Muurer. You are not answering the question, sir. 

Mr. Howrey. What is your exact question? I want to answer it. 
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Mr. Mutrer. Have you taken any steps to see whether a Bureau 
Director or anybody else will not refuse information to a Commis- 
sioner as a result of which the Commissioner will have to go to the 
Chairman for information ? 

Mr. Howrey. I have not taken any such steps because I have never 
had occasion to. I don’t think that any bureau director ever refused a 
Commissioner any information with the possible exception of this 
one instance. Certainly that has never been brought to my attention 
in any other shape or form. 

Mr. Muurer. The one instance was brought to your attention. 

Mr. Howrey. I think Mr. Carretta did bring it to my attention, did 
you, Albert / 

Mr. Carretra. Immediately. 

Mr. Howrey. Yes. 

Mr. Moutrer. Have you done anything to make sure that that does 
not happen to any Commissioner who is still a Commissioner or may 
hereafter become a Commissioner ? 

Mr. Howrey. All the bureau directors are in this room and, if I 
have not, I now tell them that if any Commissioner wants any infor- 
mation, they should have it. I don’t believe they have ever been 
denied it. You can ask them. They are here one by one. 


On the contrary they are anxious to have the Commissioners have 
all the information. 


May I clarify one thing? 

( Discussion off the record.) 

Mr. Evins. Mr. Howrey, you may make any further statement you 
want to make at this time. 

Mr. Howrey. I want to say if there is any misunderstanding and I 
am not sure there is—about the plumbing rules I will be very glad to 
submit to the committee the letter we received from the Department of 
Justice asking us to delay action on the plumbing rules. 

You may not want it in your record because it makes some rather 
pertinent and serious observations but if there is any misunderstand- 
ing about the reason which caused the delay, I will be glad to clarify 
and furnish it. 

Mr. Evins. I think the central issue Mr. Howrey is the procedures 
and operations and system in the Commission, not any criticism of 
the Commission or the Department of Justice in the action which they 
finally took in that particular matter. 

Mr. Motrer. Before we adjourn, Mr. McCulloch and I were talk- 


ing about procedure a moment ago and I did not hear all the chairman 
said. 


Mr. Evins. Let the reporter read it back. 

Mr. Mutrer. We can dispose of it very quickly. 

Did you advert at all in the last few moments or since your return 
to the witness stand to the matter that you stood up and referred to 
while Commissioner Mead was testifying with reference to one of the 
cases that I had reference to this morning the Beltone Hearing Aid 
case or the Marine Tobacco case ? 

Mr. Howrey. I have not mentioned those. 

Mr. Murer. You did at that time indicate there was something 
erroneous about that statement. 

Mr. Howrey. I think there was. 
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Mr. Mutter. Either now or submit for us for the record where you 
think my statement is wrong and if you can try to justify the position 
of any Commission conducting further hearings, investigations, and 
taking the time of staff investigators and attorneys and the like and 
dismissing a proceeding where a defendant comes in and consents to 
a cease and desist order. 

Mr. Howrey. My recollection is that there were several section 3 
cases in the hearing aid industry. They had filed—understand this is 
purely from memory—they had filed some suggested—— 

Mr. Mutter. Instead of doing that, Mr. Chairman, may I suggest 
please, check your records and your recollection and give us the 
accurate statement. 

Mr. Howrey. The case was not assigned to me I don’t think at any 
time. 

Mr. Motrter. Right. 

Mr. Carretra. Mr. Chairman, I would like to clarify one point. 

Mr. Evins. You may pr oceed, Mr. Carretta. 

Mr. Carretta. I think the inference was made that at the time the 

ress release regarding the coffee investigation was released to the 
public when I was refused the press release by the two staff members, 
I did not have the opportunity to run to Mr. Howrey and tell him 
about it because he was in New York. 

I would like the committee to know that I, too, went to New York to 
attend the same meeting of the New York State Bar Association. I 
don’t think I traveled with Mr. Howrey but we met that same evening 
so if I wanted to I could have called it to his attention that evening. 

Although he might not have been available immediately we were 
both going to the same meeting of the New York State Bar Associa- 
tion. I thought in fairness to Mr. Howrey I should make that state- 
ment. 

Mr. Mutter. Is it not a fact the moment the press release was issued 
members of the staff subordinate to you as a Commissioner had taken 
the position that there was something going out of that agency that 
you could not have? 

Mr. Carretta. There is no doubt about it. 

Mr. Howrey. But you had the summary on which that was based ? 

Mr. Carretra. Yes, about a hundred pages of it. 

Mr. McCutiocu. Neither one of those people are with the Com- 
mission now ? 

Mr. Carretra. One is not with the Commission and another one is 
with the Commission, but not in that position. 

Mr. Evins. Chairman Howrey has apologized and said it should not 
occur again. 

Mr. Howrey. I certainly have. 

Mr. Evins. The committee stands adjourned at the call of the 
chairman. 

(Whereupon at 1:05 p. m. the committee adjourned, subject to the 
call of the dintomsis} 
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Suscommirree No 1. on Recutatory AGENCIES 
OF THE SeLect Commitrer To Conpuct A STuDy AND 
INVESTIGATIONS OF THE PropLeMs OF SMALL BUSINESS, 
Washington, D.C. 

The subcommittee met, pursuant to-recess, at 10 a. m., in room 228, 
House Office Building, Nebpeite ay D. C., Hon. Joe L. Evins (chair- 
man of the subcommittee) presiding. 

Present: Representatives Evins (presiding) and McCulloch. 

Also present: Everette MacIntyre, staff director and general coun- 
sel; Wm. Summers Johnson, assistant staff director and chief econo- 
mist; Clarence D. Everett, staff member; Victor P. Dalmas, assistant 
to minority members. 

Mr. Evins. The committee will come to order. 

We are glad to see our Federal Trade Commission friends after a 
brief recess. 

The committee feels that these hearings have been constructive; they 
have been helpful not only to the Commission but to the Congress, to 
this committee, and to the employees and the staif. It was certainly 
intended that these hearings be constructive because, as we announced 
at the outset, this committee is very much interested in the very vital 
and important work of the Federal Trade Commission. 

I have a brief statement here. 

As we resume these hearings this morning, it would seem appro- 
priate to make a few observations. These hearings have developed a 
considerable amount of important testimony and information which 
will prove valuable to the House Select Committee on Small Business 
and the Congress in its further consideration of matters pertaining 
to the Federal Trade Commission, and the committee will have further 
investigations with respect to other regulatory agencies. 

We have sought to develop facts concerning the Commission’s or- 
ganization, operation, and functions under the Hoover Commission 
reorganization plan. Knowledge of those facts cannot but prove 
helpful to all interested in promoting the public interest through inde- 
pendent regulatory agencies created by the Congress. 

e adjournment of the Ist session of the 84th Congress is immi- 
nent. Therefore, at the conclusion of the session of these hearings 
today, they will be adjourned subject to the call of the Chair for the 
development of any such additional information as the committee 
may determine necessary. 
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In the meantime the staff is under instructions to review the record 
which has been made during the course of these public hearings and 
supply all members of the subcommittee with such information as 
may be necessary in order to determine the nature and scope of any 
further consideration of the problem before us. 

Before calling the first witness, Mr. Everette MacIntyre, our coun- 
sel, has a statement that he desires to make for the record concerning 
Mr. M. A. Adelman, whose name was brought into these hearings 
Jast week. 

Mr. MacIntyre. 

Mr. MacIntyre. Mr. Chairman, I desire to report for the record 
that yesterday I finally was able to reach Mr. Adelman and talk to 
him by telephone in Boston. I informed him about his name having 
been brought into these hearings last week in the manner in which it 
was, and asked him if he desired to accept your invitation to appear 
here as a witness today. He declined my invitation, saying that. other 
business would preclude his appearance. He did, however, want me 
to state on the record that he denies any implication that he received 
a copy of the coffee report, as was implied in statements that were 
made on the record last: week. 

He also expressed a desire that he be given the opportunity to have 
made a part of the public record of these proceedings a letter in which 
he will confirm that denial. I recommend to you that you receive such 
letter for the record when it is received from Mr. Adelman. 

(Letter referred to is found in the appendix, p. 554.) 

Mr. Evins. Now, Mr. MacIntyre, you have some other matters you 
want to make a matter of record ? 

Mr. MacIntyre. I do, Mr. Chairman, if I may. 

First I would like to have made a matter of record the substance 
of the answer made by the Federal Trade Commission to question 
No. 2, the answer being submitted on April 14, 1955. The question: 

State when and with whom the proposal to have the Heller Associates survey 


the FTC originated and state also the cost of this survey and the appropriated 
funds from which this cost was met. 


The answer is to the following effect : 


The formal proposal that Robert Heller & Associates survey the Federal 
Trade Commission originated with Heller & Associates on May 12, 1953, in the 
form of a letter from that company to Edward F. Howrey, Chairman, Federal 
Trade Commission. * * * 


The answer to that portion of the question concerning the cost—— 


Mr. Howrey. May we not have all of the answer, then, Mr. Chair- 
man ¢ 


Mr. Evins. All of the question and all of the answer may be received 
for the record. 


(Material referred to is as follows: ) 


Question No. 2: State when and with whom the proposal to have the Heller 
Associates survey the FTC originated and state also the cost of this survey and 
the appropriated funds from which this cost was met. 

The formal proposal that Robert Heller & Associates survey the Federal 
Trade Commission originated with Heller & Associates on May 12, 1953, in the 
form of a letter from that company to Edward F. Howrey, Chairman, Federal 
Trade Commission. This letter followed a preliminary survey made to deter- 
mine steps which might be taken to strengthen the organization of the Com- 
mission and improve its administrative procedures. 
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Mr. Howrey, in requesting the preliminary survey shortly after his appoint- 
ment as Chairman, was mindful of the criticism made of the Commission by 
many, including your committee,’ in recent years. 

It should be pointed out that during the preliminary survey, the management 
consultants met with all of the Commissioners and senior staff members. 

The proposal was taken up with the full Commission on May 21, 1953. By minute 
of that date, the Commission (with Chairman Howrey, and Commissioners 
Mason, Mead, and Carretta voting unanimously), authorized the Chairman to 
explore the question of obtaining such a survey. 

On June 5 a letter was addressed to the Honorable John Phillips, House of 
Representatives, seeking inclusion in the appropriation bill of authority to employ 
management consultants to conduct a survey. 

In the conference report No. 881, 88d Congress, 1st session, this authority was 
denied but the conferees stated— 

“* * * the project is desirable, and it is suggested that the Commission call 
upon the Bureau of the Budget for assistance in this connection, a substantial 
sum having been recently provided this agency for improvement of management 
in the executive branch” (p. 8). 

Public Law 207, 8sd Congress, 1st session, referred to in the conference report, 
contained the following provision : 

“For expenses necessary to assist the President in improving the management 
of executive agencies and in obtaining greater economy and efficiency through 
the establishment of more efficient business methods in Government operations, 
including services as authorized by section 15 of the act of August 2, 1946 (5 
U. 8. C. 55a), at rates for individuals not to exceed $50 per diem, by allocation to 
any agency or office in the executive branch for the conduct, under the general 
direction of the Bureau of the Budget, of examinations and appraisals of, and 
the development and installation of improvements in, the organization and 
operations of such agency or of other agencies in the executive branch, $500,000, 
to remain available until expended, and which shall be available without regard 
to the provisions of subsection (c) of section 3679 of the Revised Statutes, as 
amended” (p. 8). 

On September 3, 1953, the President issued Executive Order 10484, pertaining 
to the above public law and providing as follows: 

“By virtue of the authority vested in me by the Constitution and statutes, in- 
cluding section 301 of title 3 of the United States Code, and as President of the 
United States, it is hereby ordered as follows: 

“Section 1. The Director of the Bureau of the Budget is hereby authorized and 
empowered to exercise the authority vested in the President by the paragraph 
appearing under the heading ‘Funds Appropriated to the President—Expenses of 
Management Improvement’ in chapter VII of the Supplemental Appropriation 
Act, 1954, to allocate to any agency or office in the executive branch (including 
the Bureau of the Budget) funds appropriated by the said paragraph. 

“Sec. 2. The Director of the Bureau of the Budget shall from time to time 
report to the President concerning activities carried on by executive agencies 
and offices with funds allocated hereunder and shall, consonant with law, 
exercise such direction and control with respect to the said activities as he shall 
deem appropriate.” 

On August 19, 1953, the Commission adopted a motion unanimously (Chairman 
Howrey and Commissioners Spingarn and Carretta present), to contract with 
tobert Heller & Associates for a management survey subject to the approval of 





1H. Rept. 3236, 8ist Cong., 2d sess., January 1, 1951, stated, ‘“‘The conclusion reached 
by the committee in respect to the need on the part of the Federal Trade Commission for 
additional financial support presupposes the maximum degree of operating efficiency and 
an ability to render a dollar’s worth of public service for each dollar appropriated. Un- 
fortunately, this high level of operating efficiency does not exist today. We do not dis- 
parage the numerous worthwhile efforts made by the present members to increase the 
Commission's effectiveness. We feel, however, that the progress made up to the present 
time is not sufficient to justify any very substantial increase in the Commission's appro- 
priations. Furthermore, the expansion of any agency should be a slow and carefully con- 
trolled process. But once it becomes evident that additional funds will yield adequate 
returns, they should be made available’ (pp. 44 and 45). H. Rept. 2513, 82d Cong., 
2d sess., December 31, 1952, stated, ‘In the earlier report of this committee certain con- 
clusions were presented as to the reasons for this inordinate delay. Chief of these were 
as follows: The long periods during which a case seems to be entirely quiescent, the 
necessity for making time-consuming supplementary investigations, failure to use the 
device of an investigational hearing in developing a case, faulty scheduling of hearings, re- 
peated appeals from trial examiners’ rulings, protracted cost studies, and any referrals, 
reviews, and clearances. There seems to be no reason to modify these conclusions. 
Vigorous action to simplify procedures is still clearly necessary” (p. 287). 
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the Bureau of the Budget and the furnishing by that Bureau of the necessary 
funds. 


On September 16, 1953, the Commission requested of the Bureau of the Budget 


an allocation of $34,000 from the appropriation entitled, “Expenses of manage- 
ment improvement.” 

On October 9, 1953, this sum was allocated from the appropriation cited above 
by the Bureau of the Budget which also approved the survey in the same com- 
munication. The selection of the contractor was also approved by the Bureau 
of the Budget. 


The cost of the survey was $34,000 and it was paid from the following: Appro- 
priation symbol 29-11X0061, Expenses of Management Improvement, Executive. 

Mr. MacIntyre. That is question No. 2 and the answer to question 
No. 2. 

Now, I also want to offer for the record, Mr. Chairman, a copy of 
the report of the Heller Associates containing their opinions and con- 
clusions concerning FTC organization and procedures and their rec- 
ommendations for changes in such organization and procedures. 

Mr. Evrns. I believe that was suggested by the chairman to be 
included in the record, and I should think perhaps it could be added 
to the appendix of the record. 

Mr. MacIntyre. I would suggest, Mr. Chairman, that it be kept 
in the files of the committee and not be printed. 

Mr. Evrns. It will be received for the files of the committee. 

Mr. MacIntyre. I would like in that connection to observe that 
organization charts Nos. 1 and 21 have been removed from this volume 
and were put into the public record of these proceedings when Mr. 
Baxter from the Federal Trade Commission was on the stand. Other- 
wise the report is complete as it was received by the committee from 
the Federal Trade Commission. 

I also ask that there be received in the record at this time a report 
which was made to the chairman of this committee by the Library 
of Congress incorporating in the report a report from Heller & Asso- 
ciates concerning its members and their past employment and their 
backgrounds, so that we will know who made this report to the Federal 
Trade Commission. 

The letter is the report from the Library of Congress, and the other 
is the report from Heller & Associates which was made to the Library 
of Congress, concerning their organization. 

Mr. Evins. It tells about each person? 

Mr. MacIntyre. Each of the officials and their background. And 
that was made by Heller & Associates to the Library. 

Mr. Evtns. I see no objection to its being received. 

(The material referred to is as follows h) 

THE LIBRARY OF CONGRESS, 
LEGISLATIVE REFERENCE SERVICE, 
Washington, D. C., May 6, 1955. 
To: Hon. Wright Patman, chairman, House Small Business Committee (atten- 
tion: Mrs. Deem). 
From: Ruth M. Raup, Government Division. 


Subject: Biographical data on members of Robert Heller & Associates, Inc., 
management consultants. 


In response to your request for biographical information on members of 
Robert Heller & Associates, Inc., management consultants, I attach the bio- 
graphical sketches received by us today from F. L. Elmendorf, senior vice presi- 
dent of the firm. Together with the sketches is an explanatory letter addressed 
to me. 
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You will note that the material refers to Who’s Who in America for biographical 
information on Mr. Heller and Mr. Elmendorf. The appropriate excerpts from 
the 1954-1955 edition of Who’s Who are as follows: 

“Robert Heller. Born, Newcastle, Ind., January 14, 1899; student, University 
of Michigan, 1916; bachelor of science, Harvard, 1920. Before leaving Harvard 
was associated with Prof. William Z. Ripley in Government return of railroads 
to private ownership and operation ; began business career, Boston, 1920; estab- 
lished a business, working with various industries, 1923; moved to Cleveland, 
Ohio, 1932; incorporated as Robert Heller & Associates, Inc., engineers and con- 
sultants, 1935; firm helped modernize United States Steel Corp., 1935; since 
done management engineering work with Baltimore & Ohio Railroad Co., Stand- 
ard Brands, Inc., International Harvester Co., Celanese Corporation of Amer- 
ica ; Ethyl Corp., Continental Can Co., Inc., Quaker Oats Co., Westinghouse Elec- 
tric Corp., Association of Western Railways, Pullman Co., Ford Motor Co., 
American-Hawaiian Steamship Co.; director, Aniline & Film Corp. Member 
National Citizens Commission for Public Schools; chairman advisory committee 
to Secretary of Defense; chairman National Committee for Strenthening Con- 
gress (composed of leading representatives of agriculture, business, labor, the 
press, and professions) ; headed Task Force on Post Office Department for 1948 
Hoover Commission; former chairman, Wendell Willkie National Industrial 
Committee Trustee, member research and policy committee of Committee for 
Economic Development; trustee, member executive committee National Planning 
Association ; member, board of directors Citizens Committee for Hoover Report; 
member, advisory board Cleveland Museum of Art; trustee, Cleveland Society for 
the Blind; board of trustees, American University. Recipient National Planning 
Association certificate of extraordinary achievement in furthering the cause of 
better government, 1949. Member Newcomen Society of Engineers, Cleveland 
Museum of Natural History, United States Chamber of Commerce, New York 
State Chamber of Commerce, Cleveland Chamber of Commerce, Advertising 
Club of Cleveland, Association Consulting Management Engineers, Inc., American 
Management Association, National Industrial Conference Board, American Sta- 
tistical Association. Author legislative reports National Planning Association.” 

“Francis L. Elmendorf. Born, Indianapolis, Ind., July 16, 1902; student Indiana 
University, 1919-20, Butler University, 1921-22. Clerk, Lake Erie & Western 
Railroad, Indianapolis, summers 1917-22; manager mail-order sales, Thé Higbee 
Co., Cleveland, 1923-24; self-employed, sales promotion and advertising, 1925; 
various executive positions The Higbee Co., 1926-30; self-employed, insurance, 
Cleveland, 1931-33 ; with Robert Heller & Associates, engineers and consultants, 
since 1933, vice president since 1935; director, Continental Can Co., Inc., since 
1947 (member executive committee since 1950). Member, treasurers committee 
Cleveland Community Fund; member, board of education, Beachwood Village, 
Ohio, 1939-41; task force leader, Post Office Department project, 1948 Hoover 
Commission; member Citizens Committee for Reorganizing Executive Branch 
of Government; consultant to Secretary of Defense and director management 
advisory group, Department of Defense, 1949-51. Member American Manage- 
ment Association, National Industrial Conference Board, Association Consulting 
Management Engineers, Inc., Cleveland Chamber of Commerce, Cleveland Mu- 
seum of Art, American Numismatic Association, Holland Society of New York, 
Society Colonial Wars, Sons of the American Revolution, Indiana Society of 
Washington, Newcomen Society.” 

I believe that this completes the answer to your request. Please let me know if 
you wish any further assistance. 

RutH M. Ravp. 





Rospert HELLER & ASSOCIATES, 
Cleveland, Ohio, May 4, 1955. 
Miss RutH M. Ravp, 


Government Division, Legislative Reference Service, 
The Library of Congress, Washington, D. C. 


Dear Miss Ravp: I am pleased to enclose all of the biographical sketches which 
you recently requested of us. I regret that it has required such a long time to 
prepare them, but you are familiar with our problem. 

The sketches which are attached are separated into four groups: 

1. Associates on our payroll February 15, 1949, and still members of our firm. 

2. Associates on our payroll February 15, 1949, and no longer in our employ. 

8. Associates employed since February 15, 1949, and still on our payroll. 
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4. Associates in our employ between October 1, 1953, and March 31, 1954, and 
no longer on our payroll. 

In addition to the three men described in this last group, there was C. John 
Stacey, who died, while in our employ, on January 6, 1954. 

To give you some background regarding our firm, you should know that we are 
business consultants with a successful record extending over a period of almost 
30 years. Our client list includes a wide variety of businesses and the United 
States Government. 

Our practice is largely confined to administrative work, with particular atten- 
tion to organization, manufacturing, cost accounting, and sales management. 
We are well known for developing recommendations which eliminate red tape, 
reduce costs, and strengthen administrative procedures. In Government, our 
work is exemplified by the Task Force Report on the Post Office Department, 
January 1949, prepared for the Commission on the Organization of the Executive 
3ranch of the Government. This report is on file in the Library of Congress. I 
believe that you will find it interesting to read. 

I hope this information will serve your purpose. 

Very truly yours, 
F. L. ELMENDORFE. 


ASSOCIATES ON OUR PAYROLL FEBRUARY 15, 1949, AND Stitt MEMBERS OF OuR FIRM 


Name: Gilman B. Allen. 

Address : 2975 Falmouth Road, Shaker Heights, Ohio. 

Date of birth : May 1, 1906. 

Marital status: Married, two children. 

Education: Amherst College, B. A.; certified public accountant, State of Ohio. 
Business history : 

1928-29: Seiberling Rubber Co., Barberton, Ohio, production control clerk. 

1929-31: Lake Erie Bolt & Nut Co., Cleveland, Ohio, production planning 
and scheduling clerk. 

1931-32: Hewitt, Backus & Co., New York, N. Y., treasurer . 

1933-40: Ernst & Ernst, Cleveland, Ohio, supervising accountant. 

1940 to date: Robert Heller & Associates, Inc., Cleveland, Ohio, vice 
president. Basic technical category: Corporate and governmental admin- 
istration ; accounting and finance. 

Name: Warren W. Ames. 

Address: 14211 Larchmere Boulevard, Shaker Heights, Ohio. 

Date of birth: January 24, 1910. 

Marital status: Married, three children. 

Education: Harvard College, A. B.; Harvard University Graduate School of 
Business Administration, M. B. A. 

Business history: 

1933-34: Abraham & Straus, Inc., Brooklyn, N. Y., assistant to controller. 

1934-38: Scovell, Wellington & Co., New York, N. Y., staff accountant. 

1938-43 : Talon, Inc., Meadville, Pa., assistant to treasurer; controller. 

1943-45: Sylvania Electric Products, Inc., New York, N. Y., assistant to 
vice president and controller. 

1945-48: Pepsi-Cola Co., New York, N. Y., assistant controller. 

1948 to date: Robert Heller & Associates, Inc., Cleveland, Ohio. Basic 
technical category: Accounting and finance. 

Name: Lynn A. Brua. 

Address: 23489 Wimbledon Road, Shaker Heights, Ohio. 
Date of birth: May 22, 1917. 

Marital status: Married, four children. 

Education: Harvard College, B. 8. 

Business history: 

1941-42: West Penn Cement Co., Pittsburgh, Pa., cost analyst. 

1942-43: Arthur G. McKee Co., Cleveland, Ohio, personnel manager on 
construction assignments. 

1943-45: Walsh-Kaiser Co., Inc., Providence, R. L., manager, wage and 
salary administration. 

1945 to date: Robert Heller & Associates, Inc., Cleveland, Ohio. Basic 
technical category: Top management. 

Name: William R. Carlisle. 
Address : 27671 Lake Shore Boulevard, Euclid, Ohio. 
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Date of birth: September 3, 1916. 

Marital status: Married, three children. 

Education : Massachusetts Institute of Technology, B. 8. 
Business history : 


1939-40: E. I. du Pont de Nemours & Co., New York, N. Y., assistant to 
district sales manager. 


1941-43: Allied Chemical & Dye Corp., Cleveland, Ohio, sales representa- 
tive. 
1943-44 : Owens-Illinois Can Co., Toledo, Ohio, field service engineer. 
1944-47 : Foxboro Co., Detroit, Mich., sales engineer. 
1947 to date: Robert Heller & Associates, Inc., Cleveland, Ohio. Basic 
technical category: Top management. 
Name: C. Paul Chester. 
Address : 23501 East Silsby Avenue, Beachwood, Ohio. 
Date of birth: July 20, 1913. 
Marital status: Married, one child. 
Education: Northwestern University, B.S.1.E. 
Business history: 
1933-35: Hurley Machine Co., Chicago, Ill., expediter. 
1936-45: Carnegie-Illinois Steel Corp., Chicago, IL, assistant to chief 
industrial engineer. 
1945-47 : George Fry & Associates, Inc., Chicago, Ill, senior engineer. 
1947 to date: Robert Heller & Associates, Inc., Cleveland, Ohio. Basic 
technical category: Industrial engineering. 
Name: John Patrick Coan. 
Address : 1671 Sagamore Drive, Euclid, Ohio. 
Date of birth: May 30, 1920. 
Marital status: Married, three children. 
Military service: United States Army Air Corps, 1942—44. 
Education: Columbia University, B.A. 
Business history : 
1942-44: United States Army Air Corps. 
1944-48: Vick Chemical Co., New York, N. Y., assistant production man- 
ager. 
1948 to date: Robert Heller & Associates, Inc., Cleveland, Ohio. Basic 
technical category: Sales management. 
Name: Chester A. Cowdrey. 
Address: Lake Lucerne, Chagrin Falls, Ohio. 
Date of birth: August 6, 1905. 
Marital status: Married, two children. 
Education : Ohio State University, B.S.LE. 
Business History: 
1928: American Rolling Mill Co., Middletown, Ohio, personnel. 
1928-41: Warner & Swasey Co., Cleveland, Ohio, plant manager. 
1942 to date: Robert Heller & Associates, Inc., Cleveland, Ohio. Basic 
technical category: Top management. 
Frank L. Elmendorf. (See Who’s Who In America.) (Excerpt attached— 
RMR.) 
Name: John William Field. 
Address: 2 North Strawberry Lane, Chagrin Falls, Ohio. 
Date of birth: November 3, 1915. 
Marital status: Married, five children. 
Military service: United States Navy, 194446. 
Education: Columbia University, B.S., Columbia University, M. B. A. 
Business history: 
1937-41: Bethlehem Steel Co., Bethlehem, Pa., industrial engineer. 
1942-43 : General Cable Corp., Perth Amboy, N. J., industrial engineer. 





a 1943-44: General Motors Corp., Linden, N. J., production planner. 
1944-46: United States Navy. 
d 1946 to date: Robert Heller & Associates, Inc., Cleveland, Ohio. Basic 
technical category: Systems and procedures. 
c Name: Robert H. Gunther. 


Address : 17552 Daleview Drive, Lakewood, Ohio. 
Date of birth : February 27, 1913. 

Marital status : Married, one child. 

Education : Miami University, B. S. I. E. 
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Business History: 
1935-36 : Montgomery Ward Co., Chicago, IIL, industrial engineer 
1936-38 : Campbell Soup Co., Chicago, LIL. industrial engineer 
1938-39 : American Colortype Co., Chicago, Ill., methods supervisor 
1939 : American Steel & Wire Co., Joliet, IL, industrial engineer 
1940-43: Apex Electrical Manufacturing Co., Cleveland, Ohio, super- 
intendent 
1943-44: Iron Fireman Manufacturing Co., Cleveland, Ohio, industrial en- 
gineer 
1944-45: Micro Precision Gear & Machine Co., Cleveland, Ohio, owner 
1946: Thompson Products, Inc., Cleveland, Ohio, chief industrial engineer 
1946-48 : New Bremen Broom Co., New Bremen, Ohio, general manager and 
part owner 
1948 to date: Robert Heller & Associates, Inc., Cleveland, Ohio. Basic 
technical category : Industrial engineering. 
Robert Heller. (See: Who’s Who in America.) (Excerpt attached—RMR.) 
Name: Holger B. Jansson. 
Address : Macedonia, Ohio. 
Date of birth : November 13, 1910. 
Marital status : Married, four children. 
Education: Harvard College, A. B.; Harvard University Graduate School of 
Business Administration, M. B. A. 
Business history : 
1935-41: Lee Rubber & Tire Co., Conshohocken, Pa., assistant to sales 
manager 
1941-45: General Chemical Division (Allied Chemical & Dye Corp.), New 
York, N. Y., assistant to president 
1945 to date: Robert Heller & Associates, Inc., Cleveland, Ohio. Basic 
technical category : Distribution. 
Name: C. George Krogness, Jr. 
Address : 2070 Kent Road, Cleveland Heights, Ohio. 
Date of birth : November 8, 1899, 
Marital status: Married, three children. 
Education: Harvard College, A. B. Harvard University Graduate School of 
Business Administration, M. B. A. 
Business history: 
1922-25: C. George Krogness, San Francisco, Calif., advertising sales 
1925-27: Harvard University Graduate School of Business Administration 
1927-48: Standard Brands, Inc., New York, N. Y., manager, commercial 
department 
1943 to date: Robert Heller & Associates, Inc., Cleveland, Ohio, vice 
president. Basic technical category: Corporate and governmental adminis- 
tration. 
Name: Charles Rhoades MacBride. 
Address : 18125 West Clinton Road, Lakewood, Ohio. 
Date of birth: September 19, 1910. 
Marital status: Married, four children. 
Military service: United States Navy, 1942-45. 
Education: Lehigh University—Metallurgy. 
Business history: 
1932-36: Edgewater Steel Co., Verona, Pa., assistant superintendent, roll- 
ing mills. 
1936-37: Personal Finance Co., Pittsburgh, Pa., assistant manager. 
1938-40: A. M. Byers Co., Pittsburgh, Pa., manager, engineering service. 
1940-42: Westinghouse Electric Corp., Pittsburgh, Pa., manager, market 
development. 
1942-45 : United States Navy. 
1945 to date: Robert Heller & Associates, Inc., Cleveland, Ohio. Basic 
technical category: Top management. 
Name: Laurence T. Mayher. 
Address : 2655 Haddam Road, Cleveland, Ohio. 
Date of birth: February 17, 1910. 
Marital status: Married, six children. 
Education: Amherst College, A. B. 
Business history: 
1930-39 : Socony-Vacuum Oil Co., Inc., New York, N. Y., district manager. 
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1939 to date: Robert Heller & Associates, Inc., Cleveland, Ohio, vice presi- 
dent. Basic technical category: Corporate and governmental administra- 
tion—sales management, 

Name: Eugene Francis Murtagh. 

Address: 171 Southard Avenue, Rockville Centre, N. Y. 

Date of birth: July 22, 1906. 

Marital status: Married, three children. 

Education: Pace Institute, accounting. 

Business history: 

1925-42: American Machine and Metals, Inc., New York, N. Y., vice presi- 
dent, manufacturing. 

1942-45: Sperry Gyroscope Co., Inc., Great Neck, Long Island, N. Y., 
superintendent, production control. 

1945 to date: Robert Heller & Associates, Inc., Cleveland, Ohio. Basic 
technical category: Manufacturing management. 

Name: Henry V. Oberg. 

Address : 6825 Almansa Street, Coral Gables, Fla. 

Date of birth: November 24, 1907. 

Marital status: Married, three children. 

Education: Cornell University, B. S. M. E. 

Business history : 

1929-32: Ford, Bacon & Davis, Inc., New York, N. Y., industrial engineer. 

1932-35: S. D. Leidesdorf & Co., New York, N. Y., staff accountant. 

1936-46: Armstrong Cork Co., Lancaster, Pa., director, industrial engi- 
neering. 

1946 to date: Robert Heller & Associates, Inc., Cleveland, Ohio. Basie 
technical category: Manufacturing management. 

Name: Lester C. Pier. 

Address : 2712 Rochester Road, Shaker Heights, Ohio. 

Date of birth: January 14, 1910. 

Marital status: Married, two children. 

Education: Toledo University, accounting. 

Susiness history: , 
1928-33 : Defiance Spark Plug Corp., Toledo, Ohio, chief accountant. 
1933 to date: Robert Heller & Associates, Inc., Cleveland, Ohio, secretary 
and treasurer. Basic technical category: Accounting and finance. 

Name: Robert B. Post. 

Address : 3265 Chalfant Road, Shaker Heights, Ohio. 

Date of birth: May 17, 1909. 

Marital status: Married, one child. 

Education: Stevens Institute of Technology, B. S. M. E., registered profes- 


sional engineer, State of Ohio. 





Business history : 
1931-41 : Simmons Co., Elizabeth, N. J., superintendent. 
1941-42: Office of Price Administration, Washington, D. C., senior business 
specialist. 
1942 to date: Robert Heller & Associates, Inc., Cleveland, Ohio. Basic 
technical category: Top management. 
Name: Fred R. Raach. 
Address : 1137 Hereford Road, Cleveland Heights, Ohio. 
Date of birth: September 12, 1914. 
Marital status: Married, two children. 
Education: Western Reserve University, B. B. A. 
Business history : 
1933-37 : General Baking Co., Cleveland, Ohio, production supervisor. 
1937-42 : General Electric Co., Cleveland, Ohio, cost engineer. 
1942-44: Cleveland Pneumatic Tool Co., Cleveland, Ohio, assistant con- 
troller. 
1944-45: General Electric Co., Cleveland, Ohio, plant controller. 
945 to date: Robert Heller & Associates, Inc., Cleveland, Ohio. Basic 
technical category : Top management. 
Name: Frederick O. Robbins, Jr. 
Address : 21001 Edgecliff Drive, Euclid, Ohio. 
Date of birth: September 24, 1912. 
Marital status: Married, four children. 
Education: Yale University, engineering. 
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Business history: 


1934-38 
1938-42 


: Bigelow-Sanford Carpet Co., New York, N. Y., sales promotion. 
: Schering Corp., Bloomfield, N. J., president, Union Pharmaceu- 


tical Co. (Schering subsidiary). 


1942-43 


: U. S. Stoneware Co., Tallmadge, Ohio. Vice president and sales 


manager, Bell & Baldwin (U. 8. Stoneware subsidiary). 


1948 to 


date: Robert Heller & Associates, Ine., Cleveland, Ohio. Basic 


technical category: Merchandising. 
Name: Henry J. Schmidt. 


Address: 21: 


332 Sydenham Road, Shaker Heights, Ohio. 


Date of birth: August 15, 1916. 


Marital stat 


us: Married, two children. 


Education: University of Notre Dame, business administration. 
Business history: 


1939-40 
1940-42 


: Resistoflex Corp., Belleville, N. J., chief accountant. 


: Wright Aeronautical Corp., Lockland, Ohio, factory accountant. 


1942-43: American Steel & Wire Co., Cleveland, Ohio, procedure designer. 
1943 to date: Robert Heller & Associates, Inc., Cleveland, Ohio, basic tech- 
nical category : Top management. 


Name: Carl 


M. Smalheer. 


Address : 17886 Beach Road, Clifton Park, Lakewood, Ohio. 
Date of birth: August 11, 1902. 

Marital status: Married. 

Education: Ohio State University, economics. 

Susiness history: 


1922-24 : 


ment. 


1924—27 : 
1927-28 : 
1928-31: 
1931-32 : 
1932-34 : 
1934-36 : 


The Sterling & Welch Co., Cleveland, Ohio, advertising depart- 


Daylight Reflector Co., Chicago, Ill., manufacturer’s agent. 

R. O. Eastman Co., New York, N. Y., market analyst. 

The Embossing Co., Albany, N. Y., market analyst. 

The Firestone Tire & Rubber Co., Akron, Ohio, salesman. 

The Cleveland Press, Cleveland, Ohio, advertising salesman. 
Advertisers’ Research, Inc., Greenwich, Conn., market analyst. 


1936 to date: Robert Heller & Associates, Inc., Cleveland, Ohio, basic tech- 
nical category: Sales management. 
Name: Henry W. Spitzhoff. 
Address : 2573 Guilford Road, Cleveland Heights, Ohio. 
Date of birth: November 26, 1908. 


Marital status: Married, no children. 


Education: 


Stevens Institute of Technology, B. 8S. M. E. Registered profes- 


sional industrial engineer, State of Ohio. 
Business history: 


1929-37 
1987-45 
1945 to 
president. 
istration ; 


: Norton Co., Worcester, Mass., industrial engineer. 

: American Steel & Wire Co., Joliet, Ill., superintendent. 

date: Robert Heller Associates, Inc., Cleveland, Ohio, vice 
Basic technical category: Corporate and governmental admin- 

manufacturing management. 


Name: Kiniey D. Tracy. 

Address : 3336 Glencairn Road, Shaker Heights, Ohio. 

Date of birth: April 3, 1906. 

Marital status: Married, one child. 

Education: Purdue University, B. S. M. E.; Purdue University, M. E. I. E.; 
registered professional industrial engineer, State of Ohio. 

Business history: 


1927-34 
sales. 
193440 
manager. 
1940-42 
1942 to 


: Auburn Automobile Co., Auburn, Ind., assistant to vice president, 
: Baker-Raulang Co., Cleveland, Ohio, assistant general sales 


: Harris-Seybold Co., Dayton, Ohio, assistant sales manager. 
date: Robert Heller & Associates, Inc., Cleveland, Ohio. Basic 


technical category : Top management, industrial engineering. 
Name: Everett H. Travis. 
Address: 2976 Lincoln Boulevard, Cleveland Heights, Ohio. 
Date of birth: August 10, 1909. 
Marital status: Married; three children. 
Education: Wesleyan University, economics. 
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Susiness history : 
1933: L. Bamberger & Co., Newark, N. J.; sales clerk. 
1934: Lackawanna Terminal Warehouses, Inc., Hoboken, N. J.; chief 
order clerk. 
1935-37: Wishnick-Tumpeer, Inc., New York, N. Y.; salesman. 
1987-43: William Esty & Co., Inc., New York, N. Y.; assistant director, 
market research. 
1943 to date: Robert Heller & Associates, Inc., Cleveland, Ohio. Basic 
technical category: Sales manager. 
| Name: Hamilton Washburne Wright. 
Address: Deerfield Road, Gates Mills, Ohio. 
| Date of birth: January 12, 1903. 
Marital status: Married; two children. 
Education: Yale University, B. A. 
Business history: 
1929-30: International Telephone & Telegraph Corp., New York, N. Y.; 
salesman. 
1930-31: Edward B. Smith & Co., New York, N. Y.; analyst. 
1931-33: Kelly, Nason & Roosevelt, Inc., New York, N. Y.; account execu- 
tive. 
1933-37: Overman Cushion Tire Co., Inc., New York, N. Y.; vice president 
(sales) and director. 
1937-42: The Carborundum Co., Niagara Falls, N. Y.; sales promotion 
manager. 
1942-43: War Production Board, Washington, D. C.; Chief, Industrial 
Salvage Branch. 
1943: Foreign Economic Administration, Washington, D. C.; Director, 
European Colonies. 
1943 to date: Robert Heller & Associates, Inc., Cleveland, Ohio. Basic 
technical category : Top management. 


ASSOCIATES ON OuR PAYROLL FespruAry 15, 1949, ANp No LONGER IN OUR EMPLOY 


Name: George W. Bricker, Jr. 

Address: 325 East 72d Street, New York, N. Y. 

Date of birth: October 13, 1902. 

Education: Massachusetts Institute of Technology, B. S., Harvard University 
Graduate School of Business Administration, M. B. A., Northeastern University, 
LL. B. 

Business history : 

1925-29: H. C. Hopson & Co., New York, N. Y.; analyst. 

1929-36: O’Hare-Lewis, Boston, Mass.; valuation engineer. 

1936-52: Robert Heller & Associates, Inc., Cleveland, Ohio. Basic tech- 
nical category: Top management. 

Present : Celanese Corporation of America, New York, N. Y.; vice president. 

Name: Robert 8S. Bubb. 

Address : Care of Yale Club, New York, N. Y. 

Dae of birth: February 6, 1910. 

Military service: United States Navy, 1941-45. 

Education: Yale University, B. S. 

Business history: 

1932-36: General Electric Co., Bridgeport, Conn.; district representative. 

1936-41: Lock Joint Pipe Co., Ampere, N. J.; advertisting manager. 

1941-45: United States Navy. 

1945-48: Dresser Industries, Inc., Bradford, Pa.; advertising manager. 

1948-50: Robert Heller & Associates, Inc., Cleveland, Ohio. Basic tech- 
nical category: Merchandising. 

Present: Unknown. 

Name: Clyde Frank Curtis. 

Address: 4923 Middledale Road, Lyndhurst, Ohio. 

Date of birth: October 27, 1908. 

Education : Case Institute of Technology, B. S. M. E. 


80630—56—pt. 1——-26 
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Business history: 
1930-36: Firestone Tire & Rubber Co., Akron, Ohio; junior methods engi- 


ne 
1936-44: American Steel & Wire Co., Cleveland, Ohio; works industrial 
engineer. 
1944-46: Joy Manufacturing Co., Franklin, Pa.; works manager. 
1948-53: Robert Heller & Associates, Inc., Cleveland, Ohio. Basic tech- 
nical category: Industrial engineering. 
Present: Lamb Electric Co., Kent, Ohio; president. 
Name: Kenneth Gordon Donald. 
Address: 30 Beecheroft Road, Newton Center, Mass. 
Date of birth: July 13, 1900. 
Education: Harvard College, A.B.; Harvard University Graduate School of 
Business Administration, M.B.A.; certified public accountant, Massachusetts. 
Business history: 
1921-26: Public accounting. 
1927: Harvard University, Cambridge, Mass, instructor. 
1928-29: Standard Brands, Inc., New York, N. Y., chief accountant, sub- 
sidiary. 
1930: Consultant. 
1931-32: Lee Higginson & Co., Boston, Mass., assistant controller, 
1933: W. & J. Sloane, New York, N. Y., assistant controller. 
1934: General Marketing Counsellors, New York, N. Y., partner. 
1935: Julius Forstmann & Co., Inc., New York, N. Y., assistant treasurer 
and secretary. 
1936-51: Robert Heller & Associates, Inc., Cleveland, Ohio. Basic tec- 
nical category: Top management. 
Present: National Research Corp., Cambridge, Mass., vice president and 
treasurer. 
Name: W. Soren Egekvist. 
Address: 2 Fifth Avenue, New York, N. Y. 
Date of birth: December 9, 1918. 
Military service: Army of the United States, 1943-46. 
Education: Carleton College, A.B.; Harvard University Graduate School of 
3usiness Administration, M.B.A.; University of Chicago, Ph.D. 
Business history: 
1943-46: Army of the United States. 
1946-47 : United States Mission to Japan, chief economist. 
1947-48: Egekvist Bakeries, Inc., Minneapolis, Minn., sales manager. 
1948-52: Robert Heller & Associates, Inc., Cleveland, Ohio. Basic tech- 
nical category: Market analysis. 
Present: Julius Kayser & Co., New York, N. Y., assistant to the president. 
Name: William Robert Hichelberger. 
Address: Unknown. 
Date of birth: September 9, 1916. 
Military service: United States Navy, 194446. 
Education: University of Akron, B.A. 
Business history: 
1939-41: Seiberling Rubber Co., Akron, Ohio, salesman. 
1941-44: Proctor & Gamble Distributing Co., Cincinnati, Ohio, sales man- 
ager, Connecticut. 
194446: United States Navy. 
1946-49: American Express Co., New York, N. Y., assistant to vice presi- 
dent. 
1949-52: Robert Heller & Associates, Inc., Cleveland, Ohio. Basic tech- 
nical category: Distribution. 
Present: Unknown. 
Name: Philip Jay Fields. 
Address: 1382 Clearview Road, Lyndhurst, Ohio. 
Date of birth: January 22, 1917. 
Military service: Army of the United States, 1941-46 
Education: University of Michigan, A.B.; Harvard University, Graduate 
School of Business Administration, M.B.A. 
Business history : 
1940-41: R. H. Macy & Co., New York, N. Y.; service manager. 
1941-46: Army of the United States. 
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1946: War Assets Administration, Cleveland, Ohio, assistant chief, inspec- 
tion division. 
1946-48: W. T. Grant Co., Cleveland, Ohio, merchandise manager. 
1948-52: Robert Heller & Associates, Inc., Cleveland, Ohio. Basic techni- 
eal category: Merchandising. 
Present: Stouffer Corp., Cleveland, Ohio, assistant sales manager. 
Name: W. Stewart Hotchkiss. 
Address: 441 North Cliffwood Drive, Los Angeles, Calif. 
Date of birth: May 31, 1907. 
Education: Amherst College, A.B. 
Business history : 
1929-31: National Investors Corp., New York, N. Y., assistant to treasurer. 
1931-32: Californians, Inc., San Francisco, Calif., research director. 
1933-40: Alexander & Baldwin, Ltd., Honolulu, Hawaii, office manager. 
1941-44: Fisher Scientific Co., Pittsburgh, Pa. treasurer-director subsidi- 
ary companies. 
1944-49: Robert Heller & Associates Inc. Cleveland Ohio. Basie technical 
eategory: Accounting and finance. 
Present: Western Gear Works, Lynwood, Calif. 
Name: William Richard Karll. 
Address: Unknown. 
Date of birth: September 22, 1918. 
Military service: United States Air Corps, 1941-47. 
Education: University of Wisconsin, B.A., Harvard University Graduate 
School of Business Administration, M.B.A, 
Business history: 
1940: Chicago Construction Equipment Co., Chicago, Ill., salesman. 
1941: Aetna Life Insurance Co., Springfield, Mass., group salesman. 
1941-47: United States Air Corps. 
1948-49: Robert Heller & Associates, Inc., Cleveland, Ohio. Basic techni- 
cal category: Market analysis. 
Present: Unknown. : 
Name: Albert P. Liggett. 
Address: Unknown. 
Date of birth: October 10, 1909. 
Education: University of Kansas, B.S. 
Business history: 
193442: Armour & Co., San Francisco, Calif., chief industrial engineer. 
1942-43: Carnegie-Illinois Steel Corp., Chicago, Lll., resident industrial 
engineer. 
1943-44: Bell Aircraft Corp., Marietta, Ga., senior industrial engineer. 
1944-49: Robert Heller & Associates, Inc., Cleveland, Ohio. Basic techni- 
eal category: Industrial engineer. 
Present: Unknown. 
Name: Howard E. McGaughy. 
Address : Care of Ernst & Ernst, Cleveland, Ohio. 
Date of birth: April 20, 1914. 
Education: Ohio Wesleyan University, B. A.; University of Pittsburgh, M. A.; 
certified public accountant, Commonwealth of Pennsylvania. 
Business history : 
1936-41: General Motors Corp., Flint, Mich., cost clerk. 
1941-42: National Tube Co., Pittsburgh, Pa., procedures analyst. 
1942-43: Pittsburgh Plate Glass Co., Pittsburgh, Pa., systems accountant. 
1943-44 : Elliott Co., Jeannette, Pa., cost supervisor. 
1944-45: Blaw-Knox Co., Pittsburgh, Pa., cost methods analyst. 
1945-48: United States Steel Corp., Pittsburgh, Pa., budget analyst. 
1948-52: Robert Heller & Associates, Inc., Cleveland, Ohio. Basie tech- 
nical category: Systems and procedures. 
Present: Unknown. 
Name: John A. Robins. 
Address: Care of Stokely-Van Camp, Inc., 941 North Meridian Street, 
Indianapolis, Ind. 
Date of birth: July 15, 1911. 
Education: Cleveland College, accounting. 
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Business history: 
1932-44: General Baking Co., New York, N. Y., assistant plant manager. 
1944-48: National Tube Co., Pittsburgh, Pa., assistant works auditor. 
1948-51: Robert Heller & Associates, Inc., Cleveland, Ohio. Basic tech- 
nical category: Industrial accounting. 
Present: Stokely-Van Camp, Inc., Indianapolis, Ind., vice president. 
Name: Alexander J. St. John. 
Address: 35 Sawyer Road, Boston, Mass. 
Date of birth: June 14, 1902. 
Education: New York University, B. C. 8. 
Business history : 
1925-27: Fireproof Products Co., New York, N. Y., chief accountant. 
1927-28: Guaranteed Water Engineering Corp., Pittsburgh, Pa., general 
manager. 
1928-38: Celluloid Corp., New York, N. Y¥., advertising and sales promo- 
tion manager. 
1938-40: Bugene J. Lux, partner. 
1940-42: P. Ballantine & Sons, Newark, N. J., sales promotion assistant. 
1942-49: Robert Heller & Associates, Inc., Cleveland, Ohio. Basic tech- 
nical category: Distribution. 
Present: St. John & McColl, Boston, Mass., president. 
Name: James E. Sims. 
Address : Unknown. 
Date of birth: May 22, 1911. 
Education: Muskingum College, A. B. 
Business History: 
1933-1944: Goodyear Tire & Rubber Co., Akron, Ohio, sales engineer. 
1944-1948: Osborn Manufacturing Co., Cleveland, Ohio, plant manager. 
1949: Robert Heller & Associates, Inc., Cleveland, Ohio. Basic technical 
eategory : Industrial engineering. 
Present: Unknown. 
Name: Judson F. H. Turton. 
Address: 3704 Tolland Road, Shaker Heights, Ohio. 
Date of birth: June 1, 1904. 
Education: University of Illinois, B. S.: Harvard University Graduate School 
of Business Administration, M. B. A. 
Business history: 
1927-1933: The Yale & Towne Manufacturing Co., New York, N. Y., ad- 
vertising manager. 
1935-1943: Bethlehem Steel Co., Bethlehem, Pa., head, commercial re- 
search. 
1943-1949: Robert Heller & Associates, Inc., Cleveland, Ohio. Basic tech- 
nical category: Sales management. 
Present: Turton Associates, Cleveland, Ohio, president. 


ASSOCIATES EMPLOYED SINCE FEBRUARY 15, 1949, AND STILL ON OUR PaYRoLu 


Name: Albert A. Aasen. 
Address : 17122 Kenyon Road, Shaker Heights, Ohio. 
Date of birth: August 2, 1923. 
Marital status: Married, two children. 
Military service: United States Navy, 1942-1946. 
Education: Illinois Institute of Technology, B. S.; University of Chicago, 
M. B. A, 
Business history: 
1941-42: Goodman Manufacturing Co., Chicago, Ill., engineering draft- 
ing. 
1942-1946: United States Navy. 
1946-1948: Illinois Institute of Technology, Chicago, Ill, instructor in 
industrial engineering. 
1948-1952: Marshall Field & Co., Chicago, IIL. 
1948-1950. Supervising industrial engineer. 
1950-1952: Assistant manager, personal shopping service. 
1952-1953: Taylor Forge & Pipe Works, Chicago, Ill, manager, pro- 
duction materials buying department. 
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1953-1954: Ford Motor Co., Kansas City, Mo., supervisor, cost analysis 
section. 

1954 to date: Robert Heller & Associates, Inec., Cleveland, Ohio. Basic 
technical category: Cost accounting. 

Name: Peter F. Annable. 

Address: 31103 Nantucket Row, Bay Village, Ohio. 

Date of birth: October 25, 1918. 

Marital status: Married, one child. 

Military service: United States Navy, 1943-45. 

Education: Williams College, B. A., Williams College, M. A., licensed in air- 
craft maintenance by Civil Aeronautics Authority. 

Business history: 

1941-43: United Aircraft Corp., Stratford, Conn., lofting engineer. 

1943-45: United States Navy. 

1945-46 : Ethyl Corp., New York, N. Y., assistant to general sales manager. 

1946-47: Northam Warren Corp, Stamford, Conn., assistant general sales 
manager. 

1947-49: National Tube Co., Pittsburgh, Pa., manager of sales. 

1949 to date: Robert Heller & Associates, Inc., Cleveland, Ohio. Basic 
technical category: Market analysis—systems and procedures. 

Name: Jefferson W. Asher, Jr. 

Address : 3093 Huntington Road, Shaker Heights, Ohio. 

Date of birth: September 6, 1924. 

Marital status: Married, four children. 

Military service: United States Navy, 1943-46. 

Education: University of California, A.B. (Phi Beta Kappa) ; Harvard Uni- 
versity Graduate School of Business Administration, master of business ad- 
ministration. 

Business history : 

1943-46: United States Navy. 

1946-48 : Harvard University Graduate School of Business Administration. 

1948-49: M. & A. Products Co. and Sweet Sue Candy Co., Los Angeles, 
Calif., partner and sales mannkger. 

1949-52: American Research & Development Corp., Boston, Mass., business 
analyst. 

1952 to date: Robert Heller & Associates, Inc., Cleveland, Ohio. Basic 
technical category: Sales management. 

Name: John J. Cahill. 

Address : 3044 Corydon Road, Cleveland Heights, Ohio. 

Date of birth: November 12, 1921. 

Marital status: Married, four children. 

Military service: United States Navy, 1943-46. 

Education: Columbia University, A.B. 

3usiness history: 

1940-43: F. R. Tripler, New York, N. Y., salesman. 

1943-46: United States Navy. 

1946-47: Artikold Sales Co., and Van Dyck, Cahill & Netter, Inc., New 
York, N. Y., general sales agent. 

1947-53: Hat Corporation of America (Dobbs), New York, N. Y., general 
sales manager, Women’s Hats. 

1953 to date: Robert Heller & Associates, Inc., Cleveland, Ohio. Basic 
technical category : Merchandising. 

Name: Robert V. Cortelyou. 

Address : 4072 Story Road, Fairview Park, Ohio. 

Date of birth: October 9, 1922. 

Marital status: Married, one child. 

Military service: Army of the United States, 1943-46. 

Education: Oberlin College, B. A.; University of Michigan, M. B. A. 

Business history: 

1943-46: Army of the United States. 

1946-47: Oberlin College. 

1947-49 : Chase National Bank, New York, N. Y., credit analyst. 

1949-51: University of Michigan. 

1951-52: Dan River Mills, Inc., New York, N. Y., assistant to director of 
sales and market research. 

1952 to date: Robert Heller & Associates, Inc., Cleveland, Ohio. Basic 
technical category: Market analysis. 
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Name: William B. Croysdale. 

Address : 3350 Riedham Road, Shaker Heights, Ohio. 

Date of birth: September 7, 1914. 

Marital status: Married, two children. 

Education : Ohio State University, B. 8S. I. B.; registered professional engineer, 
State of Ohio. 

Business history: 

1937-41: Youngstown Sheet & Tube Co., Youngstown, Ohio; Sharon Steel 
Corp., Sharon, Pa.; Carnegie Illinois Steel Corp., Youngstown, Ohio—indus- 
trial engineer. 

1941-48: North American Aviation, Inglewood, Calif.; Vega Airplane Co., 
Inglewood, Calif.—industrial engineer. 

1943-45: Kaiser Steel Co., Inc., Fontana, Calif.; Kaiser Industries, Fon- 
tana, Calif.—industrial engineer. 

1945-51: Albert Ramond & Associates, Chicago, Ill.; Ibcon Ltd. (Ramond 
International), Bombay, India—consultant industrial engineer. 

1951-53: Koppers Co., Inc., Baltimore, Md., manufacturing manager. 

1954 to date: Robert Heller & Associates, Inc., Cleveland, Ohio. Basic 
technical category: Production engineering. 

Name: Edward De Forest Curren, Jr. 

Address : 1070 Forest Cliff Drive, Lakewood, Ohio. 

Date of birth: November 24, 1916. 

Marital status: Married, one child. 

Education: North Dakota State College, electrical engineering; La Salle Ex- 
tension University, accounting. 

Business history: 

1936-50 Kalamazoo Stove & Furnace Co., Kalamazoo, Mich., controller and 
assistant treasurer. 

1950 to date: Robert Heller & Associates, Inc., Cleveland, Ohio. Basic 
technical category : General accounting. 

Name: Raymond E. Danto. 

Address: 24110 West Lake Road, Bay Village, Ohio. 
Date of birth: December 19, 1919. 

Marital status: Married, two children. 

Military service: Army of the United States, 1942-45. 
Education: Wayne University, B. A. 

Business history : 

1936-40: Ford Motor Co., Detroit, Mich., apprentice. 

1940-42: Shell Oil Co., Inc., Detroit, Mich., statistician. 

1942-45: Army of the United States. 

1945-48: Kaiser Frazer Corp., Detroit, Mich., director, Eastern Hemi- 
sphere sales division. 

1948: Packard Motor Car Co., Detroit, Mich.; manager, organization and 
analysis department. 

1948-51: General Motors Corp., Detroit, Mich., supervisor, business re- 
search staff. 

1951-62: Booz, Allen & Hamilton, Chicago, IL, consultant. 

1952-53: George Fry & Associates, New York, N. Y., consultant. 

1953 to date: Robert Heller & Associates, Inc., Cleveland, Ohio. Basic 
technical category: Market analysis. 

Name: John F. Dearnaley. 

Address : 2327 Glendon Road, University Heights, Ohio. 

Date of birth: December 10, 1907. 

Marital status: Marries, two children. 

Education: Bentley School of Accounting and finance, accounting. 
Business history : 

1925-832: General Blectric Co., Schenectady, N. Y., chief cost accountant. 

1932-37: Prudential Insurance Co., Schenectady, N. Y., sales agent. 

1937-40: The Bayer Co., Rensselaer, N. Y., assistant works accountant. 

1940-43: American Locomotive Co., Schenectady, N. Y., chief cost ac- 
countant. 


1943-45: The General Aniline & Film Corp., Binghamton, N. Y., factory 
accountant. 


1945-46: North American Philips Co., Dobbs Ferry, N. Y., factory con- 
troller. 

1946-49: Thompson Products, Inc., Cleveland, Ohio, assistant controller. 

1949 to date: Robert Heller & Associates, Inc., Cleveland, Ohio. Basic 
technical category: Accounting and fiinance. 
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Name: William Franklin Dunn. 
Address : 11720 Edgewater Drive, Lakewood, Ohio. 
Date of birth: January 29, 1922. 
Marital status: Married, no children. 
Military service: Army of the United States, 1942-46. 
Education: University of Illinois, B. S.; University of Illinois, M. S. 
Business history : 
1942-46: Army of the United States. 
1946-47: University of Illinois. 
1947-48 : Borg-Warner Corp., Herrin, Ill., manager standards department. 
1948-49: University of Illinois, instructor, industrial management. 
1950-51: Massachusetts Institute of Technology, instructor, business man- 
agement. 
1951 to date: Robert Heller & Associates, Inc., Cleveland, Ohio. Basic 
technical category : Systems and procedures. 
Name: Paul A. Feaman. 
Address: 3792 Bridgeview Drive, South Euclid, Ohio. 
Date of birth: May 5, 1920. 
Marital status: Married, four children. 
Military service: United States Navy, 1944-46. 
Education : University of Illinois, B. S.; University of Chicago, M. B. A. 
Business history: 
1941-44: Carnegie-Illinois Steel Corp., Chicago, Ill, industrial engineer. 
1944-46: United States Navy. 
1946: Speigel, Inc., Chicago, Iil., methods engineer. 
1946-52: Marshall Field & Co., Chicago, Ill., industrial engineer. 
1952 to date: Robert Heller & Associates, Inc., Cleveland, Ohio. Basic 
technical category: Industrial engineering. 
Name: Richard D. Fell. 
Address: 4992 Anderson Road, Lyndhurst, Ohio. 
Date of birth: February 24, 1918. 
Marital status: Married, three children. 
Education: Cleveland College, accounting. 
Business history : 
1940-48: The National Screw & Manufacturing Co., Cleveland, Ohio, 
manager cost accounting. 
1953 to date: Robert Heller & Associates, Inc., Cleveland, Ohio. Basic 
technical category: Cost accounting. 
Name: Frank A. Grisanti. 
Address: 16884 Van Aken Boulevard, Cleveland, Ohio. 
Date of birth: October 21, 1920, 
Marital status: Married, no children. 
Military service: United States Navy, 1945-46. 
Education: Oklahoma A. & M. College, B. 8. I. E. 
Business history: 
1942-45: Sperry Gyroscope Co., Inc., Great Neck, N. Y., field service 
engineer. 
1945-46: United States Navy. 
1946-48: Sperry Gyroscope Co., Inc., Great Neck, N. Y., general industrial 
engineer. 
1948-50: Sperry Products Inc., Danbury, Conn., chief industrial engineer. 
1950-52: Yale & Towne Manufacturing Co., Stamford, Conn., chief cost 
accountant. 
1952-54: Norwalk Lock Co., South Norwalk, Conn., vice president, manu- 
facturing. 
1954 to date: Robert Heller & Associates, Inc., Cleveland, Ohio. Basic 
technical category: Industrial accounting. 
Name: John G. Grubb. 
Address: 17805 Narraganset Avenue, Lakewood, Ohio. 
Date of Birth: June 6, 1915. 
Martial Status: Married, four children. 
Education: University of Illinois, B.S.M.E.; University of Chicago, M.B.A. 
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Business history: 
1939-40: Infilco, Chicago, Ill.; cost engineer. 
1940-52: Johnson & Johnson, Chicago, Ill.; assistant to general manager. 
1952-54: Star-Kimble, Bloomfield, N. J.; works manager, member of cor- 
poration policy committee. 
1954 to date: Robert Heller & Associates, Inc., Cleveland, Ohio. Basic 
technical category: Industrial engineering. 
Name: John Hanway, II. 
Address : 22425 Fairlawn Circle, Fairview Park, Ohio. 
Date of birth: October 23, 1924. 
Marital status: Married, three children. 
Military service: United States Army Air Corps, 1943-46. 
Education: Yale University, B.A. 
Business history: 
1943-46: United States Army Air Corps. 
1946-48: Yale University. 
1948-53: Vick Chemical Co. (Prince Matchabelli, Inc.), New York, N. Y.; 
manager, Canadian sales. 
1953 to date: Robert Heller & Associates, Inc., Cleveland, Ohio. Basic 
technical category: Market analysis. 
Name: James V. Jacobs. 
Address : 561 Glen Park Drive, Bay Village, Ohio. 
Date of birth: March 4, 1921. 
Marital status: Married, two children. 
Military service: United States Navy, 1943-46. 
Education: Dartmouth College, A.B.; Harvard University Graduate School of 
Business Administration, M.B.A, 
Business history: 
1943-46: United States Navy. 
1946-51: H. J. Heinz Co., Pittsburgh, Pa.; assistant to director of overseas 
operations. 
1952 to date: Robert Heller & Associates, Inc., Cleveland, Ohio. Basic 
technical category: Distribution. 
Name: Charles Christian Jensen. 
Address : 5192 Columbia Road, North Olmsted, Ohio. 
Date of birth: September 21, 1909. 
Marital status: Married, five children. 
Education: University of Illinois, B.S.M.E. 
Business history: 
1934-44: Republic Steel Corp., Buffalo, N. Y.; assistant district industrial 
engineer. 
1944-51: Stevenson, Jordan & Harrison, Cleveland, Ohio; engineering 
supervisor. 
1951 to date: Robert Heller & Associates, Inc., Cleveland, Ohio. Basic 
technical category: Production engineering. 
Name: Glenn Ernest Konker. 
Address : 363 Parkside Drive, Bay Village, Ohio. 
Date of birth: October 22, 1921. 
Marital status: Married, two children. 
Military service: United States Navy, 1942-46. 
Education: Case Insitute of Technology, B. S. M. E.; Harvard University 
Graduate School of Business Administration, M. B. A. 
Business history: 
1942-46: United States Navy. 
1946-47: Levingston Shipbuilding Co., Orange, Tex.; production engineer. 
1947-49: E. I. du Pont de Nemours & Co., Orange, Tex.; superintending 
engineer. 
1949-51: Harvard University Graduate School of Business Administration. 
1951 to date: Robert Heller & Associates, Inc., Cleveland, Ohio. Basic 
technical category: Production engineering. 
Name: Charles P. O'Donnell. 
Address: 2841 Berkshire Road, Cleveland Heights, Ohio. 
Date of birth: November 14, 1920. 
Marital status: Married, three children. 
Military service: United States Navy, 1943-46. 
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Education: Western Reserve University, B. B. A.; Harvard University Grad- 
uate School of Business Administration, M. B. A. 
Business history : 
1943-46: United States Navy. 
1946-52: International Business Machines Corp., Cleveland, Ohio; sales 
representative. 
1952 to date: Robert Heller & Associates, Inc., Cleveland, Ohio. Basic 
technical category: Systems and procedures. 
Name: Will Burgess Rodemann. 
Address: Jackson Road, R. D. 4, Chagrin Falls, Ohio. 
Date of birth: May 18, 1923. 
Marital status: Married, two children. 
Military service: Army of the United States, 1943-46. 
Education: Massachusetts Institute of Technology, B. S. E. E.; Massachusetts 
Institute of Technology, M. S. 
Business history: 
1941: Westinghouse Electric & Manufacturing Co., Essington, Pa.; pro- 
duction worker. 
1942: General Electric Co., Schenectady, N. Y.; trainee. 
1943-46: Army of the United States. 
1947-53: General Electric Co., Schenectady, N. Y., manager of marketing. 
1953 to date: Robert Heller & Associates, Inc., Cleveland, Ohio; Basic 
technical category: Market analysis. 
Name: Shelton C. Rogers, Jr. 
Address: 511 Juneway Drive, Bay Village, Ohio. 
Date of birth: November 27, 1921. 
Marital status: Married, one child. 
Military service: Army of the United States 1943—45. 
Education: Mississippi State College, B. S.; certified public accountant, State 
of Mississippi. 
Business history: 
1941-43: W. W. Littlejohn, Starkville, Miss. (certified public accountant), 
staff accountant. 
1943-45: Army of the United States. 
1946-51: Tennessee Coal, Iron & Railroad Co., Birmingham, Ala. ; assistant 
works auditor. 
1951 to date: Robert Heller & Associates, Inc., Cleveland, Ohio; basic tech- 
nical category : Industrial accounting. 
Name: Richmond B. Shreve. 
Address : 2880 Winthrop Road, Shaker Heights, Ohio. 
Date of birth: March 17, 1910. 
Marital status: Married, three children. 
Military service : Army of the United States, 1941-45. 
Education : Cornell University, B. 8S. M. E. 
Business history : 
1932-141: Bankers Trust Co., New York N. Y., assistant to executive vice 
president. 
1941-1945 :Army of the United States. 
1945-1949: West Virginia Pul & Paper Co., New York, N. Y., division head, 
construction and property accounting. 
1949 to date: Robert Heller & Associates, Inc., Cleveland, Ohio. Basic 
technical category : Top management. 
Name: Thomas Charles Shreve. 
Address : 2640 University Boulevard, University Heights, Ohio. 
Date of birth: May 15, 1920. 
Marital status: Married. 
Military service: United States Air Corps, 1941-46. 
Education : Cornell University, B. 8. 
Business history: 
1941: Pratt & Whitney Aircraft Division (United Aircraft Corp.), East 
Hartford, Conn. ; trainee engineer. 
1941—46 : United States Army Air Corps. 
1946-48: K. W. Battery Co., Brooklyn, N. Y., assistant plant manager. 
1948-51: McKinsey & Co., New York, N. Y., staff consultant. 
1951 to date: Robert Heller & Associates, Inc,, Cleveland, Ohio. Basic 
technical category : Production engineering. 
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Name: H. John Susmuth. 
Address: 17515 Madison Avenue, Lakewood, Ohio. 
Date of birth: September 21, 1923. 
Marital status: Married. 
Military service: United States Army Air Corps, 1942-45. 
Education: Northwestern University, B. S. 
Business history : 
1942-45 : United States Army Air Corps. 
1945-48 : Northwestern University : 
1949-53 : Alfred D. McKelvy Co., New York, N. Y., assistant sales manager, 
Seaforth Men’s Toiletries. 
1953-54: Albert Frank-Guenther Law, Inc., New York, N. Y., account execu- 
tive. 
1954 to date: Robert Heller & Associates, Inc., Cleveland, Ohio. Basic 
technical category : Market analysis. 
Name: Joseph Sweeder. 
Address : 114 East 192 Street, Euclid, Ohio. 
Date of birth: June 9, 1914. 
Marital status: Married, three children. 
Education: Denison University, A. B. 
Business history: 
1937-41 : Eaton High School, Eaton, Ohio, teacher. 
1941-46: Republic Steel Corp., Youngstown, Ohio, district industrial engi- 
neer. 
1946-50: Stevenson, Jordan & Harrison, Cleveland, Ohio, industrial engi- 
neer. 
1950-51: Ford Motor Co., Dearborn, Mich., facilities analyst. 
1952 to date: Robert Heller & Associates, Inc., Cleveland, Ohio. Basic 
technical category : Manufacturing engineering. 
Name: William H. Thompson. 
Address: 15528 Henley Road, Cleveland, Ohio. 
Date of birth: October 1, 1920. 
Marital status: Marrjed, two children. 
Military service: United States Army Air Corps, 1942-46. 
Education: Amherst College, B.A. 
Business history: 
1942: The Biow Co., New York, N, Y., market analyst. 
1942-46: United States Army Air Corps. 
1946-47: Artype, Inc., Chicago, IIL, advertising manager. 
1947-48: Pilot Surveys, Inc., Chicago, DL, market analyst, 
1948-49: Hotpoint, Inc., Chicago, Il., assistant director, market research. 
1949-52: Pheoll Manufacturing Co., Chicago, Ill., director, market re- 
search. 
1952-54: American Metal Products Co., Detroit, Mich., director, Commer- 
cial research. 
1954 to date: Robert Heller & Associates, Inc., Cleveland, Ohio. Basic 
technical category: Distribution. 
Name: Robert Alan White. 
Address : 2267 Lamberton Road, Cleveland Heights, Ohio. 
Date of birth: March 9, 1919. 
Marital status: Married, three children. 
Military service: United States Navy, 1940-45. 
Education: Fordham University, B.S. 
Business history: 
1936-40: Charles Pfizer & Co., Inc., New York, N. Y., sales trainee. 
1940-45: United States Navy. 
1945-52: General Motors Corp., Detroit, Mich., assistant zone manager, 
1952-53: Union Bag & Paper Corp., New York, N. Y., merchandising 
manager. 
1953 to date: Robert Heller & Associates, Inc., Cleveland, Ohio. Basic 
technical category: Distribution. 
Name: Roy B. White, Jr. 
Address: R. D. No. 8 Kenton Road, Chagrin Falls, Ohio. 
Date of birth: October 7, 1917. 
Marital status: Married, three children. 
Military service: Army of the United States, 1941-48. 
Education: Dartmouth College, B.A. 
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Business ‘history : 
1939-41: R. H. Macy & Co., Inc., New York, N. Y., assistant department 
manager. 
1941-46: Army of the United States. 
1946-50: American Express Co., New York, N. Y., assistant vice president 
(sales). 
1950-51: Franciscan Furniture Manufacturing Co., Albuquerque, N. 
Mex., sales manager. 
1951 to date: Robert Heller & Associates, Inc., Cleveland, Ohio. Basic 
technical category: Sales management. 
Name: Warren C. Yursik. 
Address: 2320 Westminster Road, Cleveland Heights, Ohio. 
Date of birth: June 28, 1923. 
Marital status: Married, six children. 
Military service: Army of the United States, 1943—46. 
Education : John Hopkins University, A.B. 
Business history: 
1946-54: Rheem Manufacturing Co., Sparrows Point, Md.; works manager. 
1954 to date: Robert Heller & Associates, Inc., Cleveland, Ohio; basic 
technical category, industrial engineering. 





ASSOCIATES IN OuR EmMpLoy Between OcrToser 1, 1953, AND Marcu 31, 1954, ann 
No LONGER ON OuR PAYROLL 


Name: Theodore G. Eddy. 
Address: 2642 Wooster Road, Rocky River, Ohio. 
Date of birth: May 2, 1917. 
Military service: Army of the United States, 1941. 
Education: Syracuse University, B. S. 
Business history: , 
1941: Army of the United States, medical discharge. 
1941-42: Ingersoll-Rand Co., Phillipsburg, N. J., assistant chief cost 
accountant. 
1942-46: North American Philips Co., Dobbs Ferry, N. Y., assistant chief 
industrial engineer. 
1946-47: Airline Foods Corp., New York, N. Y., chief industrial engineer. 
1947-50: Albert Ramond & Associates, Inc., Chicago, Ill., consultant. 
1950-55: Robert Heller & Associates, Inc., Cleveland, Ohio, basic technical 
eategory: Industrial engineering. 
Present: Relocating on west coast. 
Name: George N. Mayer. 
Address: 76 DuBois Street, Darien, Conn. 
Date of birth: March 8, 1923. 
Military service: United States Marine Corps, 1944-46; 1951-52. 
Education: Colgate University, A. B.; Harvard University Graduate School of 
Business Administration, M. B. A. 
Business history: 
1944-46: United States Marine Corps. 
1947-48 : Health-Mor Co., Maywood, I11., salesman. 
1948-50: United States Steel Corp., Pittsburgh, Pa., commercial analyst. 
1950-54: Robert Heller & Associates, Inc., Cleveland, Ohio. Basic tech- 
nical category: Market analysis. 
Present: Unknown. 
Name: Gordon B. M. Walker. 
Address: 40 Rector Street, New York, N. Y. 
Date of birth: January 22, 1914. 
Military service: United States Navy, 1942-46. 
Education: Clemson College, B. 8. 
Business history: 
1937-39: Dunean Mills, Greenville, S. C., technician. 
1939-40: Clemson College, Clemson, S. C., instructor. 
1940-42: McGraw-Hill Publishing Co., New York, N. Y., assistant editor. 
1942-1946: United States Navy. 
1946-47: McGraw-Hill Publishing Co., New York, N. Y., research manager. 
1947-52: Walworth Co., Greensburg, Pa., foundry superintendent. 
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1952-54: Robert Heller & Associates, Inc., Cleveland, Ohio. Basie tech- 
nical category, production engineering. 
Present : Allied Chemical & Dye Corp., New York, N. Y. 


Mr. MacIntyre. I also ask that there be made a part of the public 
record in this proceeding the question and answer No. 3 of the first 
questionnaire that was submitted to the Federal Trade Commission 
concerning the listing of the names of the representatives of the Heller 
Associates who made the survey of the Federal Trade Commission 
internal operations and a brief statement of the nature and scope of 
such representatives’ experience in the enforcement of Federal trade 
laws dealing with monopolistic acts and practices. 

Mr. Evins. Without objection, the complete answer and the ques- 
tion may be received. 

Mr. MacInryre. I also ask that question No. 4 and the answer 
thereto as submitted by the Federal Trade Commission on April 14, 
1955, be received for the record, and that concerns knowledge or lack 
of it on the part of the Federal Trade Commission as to whether any 
of the Heller Associates were retained or employed in any capacity 
since January 1952, by any individual or company under investigation 
by the Federal Trade Commission or involved in any of its proceed- 
ings or by any party having a direct interest in one of its proceedings. 

Mr. Evins. Without objection it may be received. 

(The material referred to is as follows :) 


Question No. 3: List the names of the representatives of the Heller Associates 
who made the survey of the Federal Trade Commission internal operations and 
state briefly the nature and scope of each such representative’s experience in 
the enforcement of Federal laws dealing with monopolistic acts or practices? 

The following representatives of Heller Associates particjpated in the manage- 
ment survey of the Federal Trade Commission: F. L. Elmendorf, C. George 
Krogness, Jr., William F. Dunn, George N. Mayer, miscellaneous service em- 
ployrees of the firm in their Cleveland office, such as typists, draftsmen, etc. 

We do not know the nature and scope of the experience of these persons in the 
enforcement of Federal laws dealing with monopolistic acts or practices inasmuch 
as the survey was not concerned with these laws or the policies and legal pro- 
cedures of the Commission. The survey related only to internal administrative 
routines, office organization, procedures for the channeling of paperwork, and 
the like. It was decided by the Commissioners at the outset that legal proce- 
dures, as distinguished from internal-work procedures, would not be the subject 
of the survey. Over the years, both prior and subsequent to the time the present 
Chairman of the Commission took office, this management engineering firm made 
similar surveys for such Government departments as the Post Office Department 
and the Departments of Defense and State. It was not a prerequisite of such 
contracts that these engineers be proficient in the field of postal rates and routes, 
national defense, or foreign affairs, but rather that they be experts in manage- 
ment. In our own case, it was the combined judgments of the staff and Director 
of the Bureau of the Budget, and the members of the Commission, that this firm 
was well qualified to advise on management problems. 

Question No. 4: Does the Federal Trade Commission know whether or not any 
of the Heller Associates were retained or employed in any capacity since January 
1952 by any individual or company under investigation by the Federal Trade 
Commission or involved in any of its proceedings or by any party having a direct 
interest in one of its proceedings? If so, list the names of the individuals or 
companies. 

So far as we know, Heller Associates were not retained or employed in any 
Federal Trade Commission matter during the period they were engaged in making 
its survey of the Commission. 

It is known that since February 1, 1954, Heller Associates have been employed, 
as is set out below, in one matter pending before a hearing examiner, 

Crown-Zellerbach Corp. through its attorneys has engaged Heller Associates 
to perform an economic and statistical analysis in connection with a current case. 
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The Commission also has been informed that Pillsbury Flour Mills, Inc., at- 
tempted to engage the Heller Associates to perform a statistical analysis in a 
pending Commission proceeding, and that this proposal was rejected by Heller 
because it would have been made during the period that their contract with the 
Federal Trade Commission was operative. 

No other information concerning relations between Heller and other Federal 
Trade Commission proceedings has come to the Commission’s attention. 

Mr. MacInryre. I also ask that there be received for the record the 
question No. 7 and the answer thereto by the Federal Trade Commis- 
ion on April 14, 1955, concerning whether or not the Federal Trade 
Commission knew that Dr. Taggart had been retained or employed 
in any capacity since January 1952, by any individual or company 
under investigation by the Federal Trade Commission or involved in 
any of its proceedings or by any party having a direct interest in any 
of its proceedings, and a statement of the names of those individuals 
who were found to have been so involved. 

Mr. Evins. The answer is provided by the Commission to that 
question ? 

Mr. MacInryre. That is right. 

Mr. Evins. It may be received. 

(The question and answer referred to are as follows :) 


Question No. 7: Does the Commission know whether or not Dr. Taggart has 
been retained or employed in any capacity since January 1952 by any individual 
or company under investigation by the Federal Trade Commission or involved 
in any of its proceedings, or by any party having a direct interest in any of its 
proceedings? If so, list the names of the individuals or companies. 

It was known at the time Professor Taggart was appointed that he had been 
connected with a number of Robinson-Patman Act cost studies and had worked 
extensively in the field of distribution cost accounting. He was, in fact, the 
recognized expert in this field in the academic sense. This was the reason why 
he was asked to serve as chairman of the Advisory Committee. Among those 
who had employed him in formal Commission cases were the following: Crown 
Zellerbach Corp.; Sylvania Electric Products, Inc.; Thompson Products, Inc. 


Mr. MacInryre. I believe with that information, Mr. Chairman, 
we are prepared now to proceed with the calling of witnesses for the 
morning session. 

Mr. Evins. The Chair will call Mr. Joseph E. Sheehy. 

Mr. Sheehy, do you solemnly swear that the testimony you are about 
to give before this committee will be the whole truth and nothing but 
the truth, so help you God ? 

Mr. Sureny. I do. 


TESTIMONY OF JOSEPH E. SHEEHY, DIRECTOR, BUREAU OF LITIGA- 
TION, FEDERAL TRADE COMMISSION 


Mr. MacInryre. Mr. Sheehy, I believe last week there was some 
request made for you to submit for the record or for some represent- 
ative of the Commission to submit for the record, the chronology of 
the quantity-limit proceeding. Do you have that prepared so that 
you may submit it this morning ? 

Mr. Sweeny. I do not have that prepared so that I may submit it 
this morning, Mr. MacIntyre, but it is being typed. It has been pre- 
ear a It is being typed at this moment, and I shall try to get it up 
vere before this hearing adjourns today. 
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Mr. MacIntyre. And does that also apply to the chronology that 
was requested concerning the cases dealing with tires, batteries, and 
accessories 

Mr. Sueeny. No. I did not have that request. 

Mr. MacInryre. Someone else will be handling that? 

Mr. Surreny. At least I did not understand that I had that request. 

Mr. MacIntyre. I show you a copy, or at least what purports to 
be a copy, of a directive of the Executive Director of the Federal Trade 
Commission dated January 16, 1952, and ask you if you will identify 
that as being what it purports to be. 

Mr. Suerny. This is a copy of a directive from D. C. Daniel, execu- 
tive director, to General Counsel Kelley and Director Sheehy of the 
Bureau of Antimonopoly in re quantity limit rule for tire industry, and 
it contains directions as to what bureau and what people shall be re- 
sponsible for proceeding with the quantity limit matter. It bears date 
of January 16, 1952, and I recognize it as a directive, a copy of which 
I received on or about that date. 

Mr. MacIntyre. The directions and instructions contained in that 
document were carried out, were they ? 

Mr. Sureuy. To the best of my ability. 

Mr. MacIntyre. And did the responsibility for the handling of that 
proceeding shift or was it relinquished in anywise to other than those 
specified in this directive up to the date of October 1, 1953, that is, 
the date of the notice of the decision of the Department of Justice 
not to seek certiorari? 

Mr. Sueeny. So far as I know, there is no shift within the Commis- 
sion. Of course, at all times, you understand, the United States at- 
torney’s office was, I presume it would be proper to say, primarily re- 
sponsible, and participated in this, and that, of course, 1s not covered in 
this internal memorandum. This merely relates to the responsibilities 
within the Commission. 

Mr. MacIntyre. My question was intended only to cover that part 
of the responsibility that rested with members of the Commission’s 
staff. 

Mr. Sueeny. Correct. 

Mr. MacIntyre. And your answer to that, then, would be in the 
affirmative ? 

Mr. Sueeny. Correct. 

Mr. Evins. Do you offer that for the record ? 

Mr. MacIntyre. Yes, I offer that for the record, Mr. Chairman. 

Mr. Evins Without objection, that may be received. 

(The directive referred to is as follows :) 


MEMORANDUM FOR GENERAL COUNSEL KELLEY, AND DrrREcTOR SHEEHY, BUREAU OF 
ANTIMONOPLY IN RE QUANTITY-LIMIT RULE ror TIRE INDUSTRY 


It is indicated that tire manufacturers or mass distributors or both are plan- 
ning to initiate litigation in the courts in opposition to the quantity limit rule 
for the tire industry, recently issued by the Commission and to become effective 
April 7, 1952, 

While the General Counsel is ordinarily charged with the responsibiltiy of 
Commission litigation in the courts, Attorney Layton of the Bureau of Anti- 
monopoly handled the quantity limit matter before the Commission and is fa- 
miliar with all of the details of the record. Attorney Curtis of the Division of 
Compliance and Attorney Truly of the Division of Appeals, Office of the General 
Counsel, have also performed service in connection with the matter. 
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Pursuant to the direction of the Chairman, the following procedure will there- 


fore apply in any litigation in the courts in opposition to the quantity limit rule 
for the tire industry: 


(1) The Bureau of Antimonopoly is hereby charged with the responsi- 
bility of representing the Commission before the courts in the matter until 
otherwise directed; 


(2) The Director of the Bureau of Antimonopoly is directed to relieve 


Mr. Layton of his other duties immediately and to assign him to the quantity 
limit matter; 


(3) The General Counsel is directed to make available when and as re- 
quested by Mr. Layton the services of Attorneys Truly and Curtis, and Mr. 
Layton shall utilize, first, the services of Mr. Truly, who is now assigned to 
courtwork, in connection with the matter, and shall utilize the services of 
Mr. Curtis so as to interfere as little as possible with his assignments in 
the Division of Compliance; and 


(4) Mr. Layton shall have the privilege of consulting and advising with 
the General Counsel and his assistants on the matter. 


D. C. Daniet, Executive Director. 

JANUARY 16, 1952. 

Mr. MacIntyre. Now may I ask, Mr. Sheehy, if subsequent to the 
date that the Commission and its staff were notified that a decision 
had been made at Justice not to seek certiorari in this proceeding, 
whether anyone in the Bureau of Antimonopoly charged with the 
responsibility for proceeding in the prosecution of this matter, asked 
to be relieved of the case ? 

Mr. Sureny. Anyone in the Commission who asked to be relieved 
of the case? 

Mr. MacIntyre. Any one having responsibility under this directive 
for the prosecution asked to he relieved from that responsibility fol- 
lowing the decision by the Department of Justice not to seek cer- 
tiorari. 

Mr. Sueeuy. I do not recall any request to be relieved of respon- 
sibility. If you have reference to Mr. Layton, he did not request of 
me that he be relieved of responsibility. He wanted the responsibility 
more clearly defined. He dia not want the responsibility exclusively 
on himself, and he wanted to be certain that he had the appropriate 
authority from the parties involved in the case to aoe with it. 
But I have no recollection of his asking to be relieved. I certainly did 
not ask to be relieved. 

Mr. MacIntyre. In connection with the request that you have just 
stated that he made, that the responsibility for the future handling of 
it be made clearer, will you inform us whether in that connection any 
suggestion was made that the general counsel be asked to take re- 
sponsibility ¢ 

Mr. Sueeny. Yes. I made that suggestion, probably some time 
during the month, after the decision had been made not to seek cer- 
tiorari. The mandate of the court would become effective, and under 
it we would be going back to the district court for trial. It was my 
belief that in order to have the full authority back of this proceed- 
ing, that the General Counsel should participate, and I made the sug- 
gestion that he participate actively in the case. 

Mr. MacIntyre. Was that the first time that any such suggestion 
was made by you? 

Mr. Sueeny. So far as I recall, it was. 

Mr. MacInryre. To your knowledge, was there any suggestion 
made by anyone that the General Counsel, Mr. Kintner, participate 
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at variance with this directive prior to the time that you made that 
suggestion to which you have just made reference ? 

Mr. Sureny. Not that I know of, Mr. MacIntyre. Of course, that 
authorizes contact, conference, and so forth with the General Counsel, 
and it was assumed that we would have the advice and guidance of 
that office during that period. 

Mr. MacIntyre. Prior to the date of the decision and the announce- 
ment of the decision by the Department of Justice not to seek cer- 
tiorari, had Mr. Kintner, the General Counsel, advised you or to your 
knowledge anyone else responsible under this directive in the Com- 
mission for the handling of that case, of any of his thoughts concern- 
ing the matter ? 

Mr. Sueeny. I do not recall that he advised me. Mr. Layton was 
handling that and had the complete responsibility at staff level. Of 
course, you and I had our responsibilities in supervisory capacities, 
but he had the complete responsibility at staff level for it, and as is 
indicated in that directive, it was assumed that he could call upon the 
General Counsel for assistance, and I know that two of the attorneys 
mentioned, Mr. Truly and Mr. Curtis, did assist him at various stages 
through there, and I assume they were keeping in contact with the 
General Counsel in the work that they were doing, but at exactly 
what dates or what time they were assisting him or giving him the 
benefit of their thinking or the benefit of the General Counsel’s think- 
ing, I could not state at this time. Mr. Layton may be able to give 
a more specific statement on that. But there was the liaison between 
our office and the General Counsel’s Office during the time that this 
matter was going forward. 

Mr. MacIntyre. That was in the preparation of papers for the 
filing of them in court? 

Mr. Sueeny. In the entire handling of the matter down to its 
termination, yes. 

Mr. MacIntyre. Did Mr. Kintner ever advise you of any step that 
he thought ought to be taken in the proceeding prior to the denial of 
the request for seeking certiorari? 

Mr. Sueeny. As I say, I have no recollection at this time of having 
discussed the matter directly with Mr. Kintner. I would not want 
to go on record that I never did or that he never did. He may have 
a better recollection. But I have none of discussing it directly with 
him, and normally in a matter of that kind, there would not be much 
likelihood that I would. 

The staff members discuss those things, as you know, among them- 
selves. If they have problems that they feel should come to the 
supervisors they bring them to the supervisors, and we do our best 
then to square them out, and if necessary to get in touch with the 
Director or Assistant Director of the Bureau, and I have not any 
recollection of something of that kind coming to my attention that 
required that I get in touch with Mr. Kintner or that I did or that 
he got in touch with me. But it is possible that it could have 
happened. . 

Mr. MacIntyre. Prior to the date that the Department of Justice 
announced that it had decided not to seek certiorari in this case, were 
you advised that Mr. Kintner or the Chairman of the Commission 
or any of the Commissioners had contacted any of the officials at the 
Department of Justice about the case? 
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Mr. Sueeny. No, sir; I was not. 

Mr. MacIntyre. Mr. Sheehy, I want to refer your attention to 
question 19 in the first questionnaire that was submitted to the Com- 
mission by this committee and the answer made to that question on 
April 14, 1955. That purports to represent the number of trial attor- 
neys in the Antimonopoly Division on each of a series of dates there. 

Mr. Sueeny. Yes. 

Mr. MacIntyre. Does that accord with the facts as you recall them ? 

Mr. Sueeny. As far as I know that is an accurate statement as to 
the January 1, 1955, figure. Now, with all litigation in a single bureau 
there is more likelihood that we may shift across lines, in other words, 
that a man may be handling an antimonopoly matter and also doing 
some work on a deceptive practice matter, but in general I would 
say that that is an accurate division of the work the attorneys are 
doing. 

Mr. MacInryre. Since the reorganization of July 1, 1954, there has 
been an interchanging of duties as between antideceptive practice 
and antimonopoly trial attorneys? 

Mr. Sueeny. There is a possibility of that. As a matter of fact, 
we are attempting to do it in order to round out, especially the younger 
attorneys, to round out their experience and to make them more useful 
tous. I will have to confess that to date I have not succeeded in doing 
as much of it as I had hoped to, but we are attempting to put the 
younger attorneys coming in with older men so they can get some 
experience on both sides of our work so that they will be more useful 
to us. , 

Mr. MacIntyre. There is a studied effort in that direction? 

Mr. Sueeny. I am attempting to do that; yes, sir. 

Mr. MacIntyre. And there has been some progress made in that 
direction already ? 

Mr. Sureny. Some. Iam afraid not as much as I would like, how- 
ever. 

Mr. MacIntyre. I would like to offer for the record, Mr. Chair- 
man, question 19 and the answer thereto as made by the Commission 
on April 14, 1955. 

Mr. Evins. Without objection, it may be received. 

(The question and answer referred to are as follows :) 

Question No. 19: How many attorneys were assigned to the trial of anti- 
monopoly cases as of (a) July 1, 1953, (0b) July 1, 1954, and (c) January 1, 1955? 

(a) July 1, 1953, 35 attorneys. (6) July 1, 1954, 28 attorneys. (c) January 
1, 1955, 28 attorneys. 

Notre.—On the dates listed above the number of antimonopoly cases in the 
course of litigation were: July 1, 1953, 42; July 1, 1954, 55; January 1, 1955, 52. 

Mr. MacIntyre. Now, Mr. Sheehy, I would like to ask you if you 
have recollection of the attorneys in the Trial Division of the Anti- 
monopoly Bureau who received notices that they were to be separated 
as a part of the reduction in force program, that is, following July 1, 
1953. 

Mr. Sueeny. I would not want to depend on my memory to give 
that list, Mr. MacIntyre. I am sure if they were named 

Mr. MacInryre. Let me ask you to look at question No. 23 and 
the answer thereto, which have already been received in the record 
here, and then I will ask you these questions as to whether the 
following members of that trial staff of 35, were among those 
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listed in the question and answer already received for the record, and 
who are also included among those who received notices of separation 
as a part of that program. 

Mr. Austin H. Forkner. 

Mr. Sueeny. This is the list in answer to question 23 ? 

Mr. MacInryre. 23, 1 believe, is a list of those who have been sep- 
arated for various reasons. 

Mr. Sueeny. I see. I thought it was a list of those who had been 
reached in the reduction in force because there were several names 
here I did not recognize. 

Mr. MacInryre. That includes all separations. 

Mr. Sueeny. That includes everyone who has been separated ? 

Mr. MacIntyre. That is right. 

Mr. Sureny. Now your question goes to those who were separated 
during the reduction in force; is that correct? 

Mr. MacIntyre. That is correct. Did Mr. Forkner, who was in- 
eluded in that list, receive such notice? 

Mr. Sueeny. Yes. 

Mr. MacIntyre. And he was on the antimonopoly trial staff at 
the time? 

Mr. SHeeny. He was. 

Mr. MacIntyre. And Mr. Sheldon Tabb / 

Mr. Sueeny. Yes. 

Mr. MacIntyre. Mr. Robert Quinn / 

Mr. Sureny. Yes. 

Mr. MacIntyre. Mr. James Kelaher? 

Mr. Sueeny. Yes. 

Mr. MacIntyre. Mr. Richard Ely? 

Mr. Sueeny. Yes. 

Mr. MacIntyre. Mr. John Bass, Jr.? 

Mr. Sueeny. Yes. 

Mr. MacIntyre. Mr. Peter Kolinski? 

Mr. Sueeny. Yes. 

Mr. MacInryre. Mr. George W. Williams? 

Mr. Suerny. Yes. Now, your question, if I may, is addressed to 
those who received the notice, regardless of what disposition was 
made later; that is, whether they were retained in a lower grade? 

Mr. MacIntyre. Yes. 

Mr. Sureny. The answer is “Yes.” 

Mr. McCutxiocu. Mr. Chairman, I would like to know, Is there 
any other part to that question ? 

Mr. MacIntyre. We will follow it up with other parts. 

Mr. McCunsocn. The answer is “Yes,” to what kind of question, 
now / 

Mr. MacIntyre. To those who were on this trial staff who received 
notice of separation as a part of the reduction in force in the last 
half of 1953. 

Mr. Evuys. Off the record. 

(Discussion off the record.) 

Mr. Evins. On the record. Proceed. 

Mr. MacIntyre. Continuing then, Mr, Lewis Depro? 

Mr. Sueeny. Yes. 

Mr. MacIntyre. Mr. Leslie Miller? 
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Mr. Sueeny. Yes. 

Mr. MacIntyre. That accounts for 10 on the trial staff of the Anti- 
monopoly Bureau who received such notices. Now, we did receive 
from you some comment about Mr. Williams. He was retained on 
that staff at a reduced grade; that is, he took advantage of his bump- 
ing rights and remained at a lower grade ¢ ; 

Mr. Sureny. Mr. George Williams was given an opportunity to 
accept a position one grade below the grade he was then serving 1n, 
and since that time has been restored to the grade he was in prior to 
the reduction in force. 

Mr. MacInryre. When did that restoration take place? 

Mr. Sueeny. Very recently. I believe on or about the first of this 
fiscal year. 

Mr. MacIntyre. About the first of this month, then ? 

Mr. Sureny. Yes. 

Mr. MacIntyre. Now, Mr. Depro who received one of those notices, 
was actually removed from that staff for a period of several months / 

Mr. Sueeny. Prior to coming on our statf he had been on the Com- 
mission’s staff, and when I say “our staff,” I mean the antimonopoly 
work. He had been on the Commission’s staff as an economist or 
Junior economist in the then Bureau of Economics, and he came on 
the trial staff and at the time of the reduction in force he was offered 
a position at a lower grade back in the Bureau of Economics, which 
he accepted, and he was down there for a time—I can’t say from 
memory how long—but as soon as it was possible to do so he was again 
transferred to the trial staff where he now is and is now in the grade 
that he was in at the time the reduction in force became effective. 
That too was a recent change, that is, the last grade raise was a recent 
change coming on or about July 1, at the same time I think as Mr. 
Williams. 

Mr. MacInryre. That was the first of this month ¢ 

Mr. Sueeny. That is right. 

Mr. MacInryre. Now, Mr. Leslie Miller, has he been restored to 
the trial staff of the Bureau of Antimonopoly since he was RIF’d in 
1953 ? 

Mr. Sureny. Unfortunately, we did not have an opportunity to 
get Mr. Miller back, because before he was separated from the service, 
Judge Gwynne, who had then just been appointed as a Commissioner, 
selected him as his legal adviser, and while 1 would very much like 
to have Mr. Miller back, I think perhaps that position is more attrac- 
tive to him than any that I would be able to offer him. However, 
I am willing to go on record that I shall await his return any time 
he would like to come. He is an excellent man. 

Mr. MacIntyre. But he accepted that position while he was under 
the prospect of being ocala separated from the Federal Trade 
Commission, and under notice of such separation ? 

Mr. Sneeny. He had his reduction-in-force notice. 

Mr. MacIntyre. Now I would like to ask you if, looking to those 
whose names appear in the answer to question 23, if they were among 
the investigators—I will call the names off—of the Bureau of Anti- 
mqnopoly who were separated under that reduction in force: Mr. 
Equi ? 

Mr. Sureny. There are some of those, Mr. MacIntyre, I may have 
to ask your view on, because these men were working directly under 
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you and while many of them I know, I will have to confess that as 
to some of these men in the branch office, I was not as well acquainted 
with them or the details of their work as you were, and I will answer 
them to the best of my ability. 

Mr. Equi, I believe, was on antimonopoly work in the branch office. 

Mr. MacInryre. In order that the record may be beyond challenge 
on that point, Mr. Chairman, may we request that Mr. Sheehy submit 
for the record a written list of those people after he and other people 
at the Federal Trade Commission acquainted with the facts can sub- 
mit sucha list. [See p. 417.] 

Mr. Sueeny. That is a written list of all attorney-examiners in the 
field who were working on antimonopoly work and who received a 
separation notice under the reduction in force ? 

Mr. MacInryre. And who are included in this answer to question 
23, already in the record. 

Mr. Surerry. We shall prepare that and submit it to the committee. 

Mr. Evins. Mr. Sheehy would be the proper person to do that? 

Mr. MacIntyre. I believe so. 

Mr. Evrns. But Mr. Babcock was in charge of the field office. 

Mr. MacIntyre. He was in charge of one field office at that time. 

Mr. Evrns. Mr. Sheehy, I am sure, will provide the information. 

Mr. Sureny. We shall get that information and submit it promptly 
to the committee. 

Mr. MacIntyre. Now, among those attorneys who were RIF’d, 
including Leslie Miller and Jim Kelaher, will you state whether or not 
they were carrying a rather heavy load of antimonopoly cases at that 
time that were in the course of litigation ? 

Mr. Sueeny. Mr. Miller had some very important cases at that time 
for which he was primarily responsible. I am not as clear at the 
moment on Mr. Kelaher’s workload but we were using him largely on 
Robinson-Patman cases, as you know. I know he had some Robinson- 
Patman cases, and I believe at that time that he also was working on 
the steel-drum case, a price-fixing case that he had at that time. Nor- 
mally he worked with Mr. Rooney, who was an attorney in a higher 
classification, and that was the team that we used on both Robinson- 
Patman and price-fixing cases. 

Mr. MacIntyre. And will you state whether or not all the cases that 
Mr. Miller was then handling have been disposed of. For example, 
the H. J. Heinz Co., which arose in the State of Ohio. 

Mr. Sueeny. The H. J. Heinz case went forward promptly. Mr. 
Boyd was working with Mr. Miller at the time the reduction in force 
notice was served. He was carrying much of the responsibility at the 
second level on that case. We assigned the case to Mr. Tinley, another 
of our senior attorneys, with Mr. Boyd assisting him, and on that ar- 
rangement the case went forward promptly and has been completed. 
The record has been completed. The file is now with the hearin 
examiner. They have submitted their proposed findings of fact, od 
I assume that the initial decision will be coming out very soon on that. 

Mr. MacIntyre. But it has not been decided yet? 

Mr. Sueeny. It has not been before the Commission yet on the 
initial decision of the hearing examiner. But the case did proceed 
promptly, and so far as I know, there was no delay caused by the 
change of attorneys made necessary at that time. 
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Mr. McCutxiocn. Mr. Chairman, this case, as I recall, was men- 
tioned at one of the hearings last week, and Ohio was mentioned in it. 

Has the complete list of defendants been furnished for the record? 

Mr. Sneeny. I have not, Congressman McCulloch. We can fur- 
nish a copy of the complaint and shall be glad to do that for the record, 
which has a complete list of the respondents and of the charges. 

Mr. McCvutzocu. Do you know generally whether or not there were 
a number of relatively smal] canners defendants or people of whom 
complaint was made in that case? 

Mr. Sueruy. There were some of both, Mr. Congressman. There 
were some of the largest processors and also some of the medium-sized 
or smaller ones. 

Mr. McCuttocn. The medium to smaller canners in western Ohio? 

Mr. Suerny. Yes. 

Mr. McCuttocn. Rural and otherwise? 

Mr. Sueruy. There were some smaller ones out there. 

Mr. McCutiocu. Were they dismissed from that case ? 

Mr. SHeeny. There were some of the parties dismissed from that 
case when it went to the hearing examiner. And that will show 

Mr. McCuttocn. In other words, some of the smaller canners who 
were very unhappy and very aggrieved at the charges against them ? 

Mr. SuHeeny. Some of the small canners were dismissed, and that 
will shown in the record, and I shall be glad to get that and submit it 
to the committee. 

Mr. Ervins. It may be received when you complete the record. 

Mr. MacIntyre. Mr. Chairman, I will ask, then, not only for the 
complaint but what proposed findings and initial decision such as has 
been entered also be submitted along with the complaint. 

Mr. Sueeny. The intial decision has not yet been handed down by 
the hearing examiner, but up to that point we shall submit everything 
that is on the record. 

Mr. MacIntyre. Now, there was another one of these very impor- 
tant cases at that time that I understand was with Mr. Leslie Miller, 
and that was the Florida Citrus Mutual case, docket 6074. Has that 
been finally decided by the Commission ? 

Mr. Sueeny. That case is in practically the same posture as the 
Heinz case. That was reassigned and went forward promptly to hear- 
ing and is now with the hearing examiner awaiting decision. 

Pardon me. I am advised by the General Counsel that the intial 
decision in the Florida Citrus case came out yesterday. I was rather 
busy getting ready for the hearing this morning and I did not get to 
look at the material that had come in. Possibly it is on my desk. 

Mr. MacIntyre. But there is no final decision by the Commission 
yet in the case? 

Mr. Sueeny. That intial decision, if it has been issued as the Gen- 
eral Counsel says, will go forward to the Commission and within a 
period of 30 days, unless appeal is taken, will become the final decision 
of the Commission. 

Mr. MacIntyre. Now, Mr. Sheehy, I would like for you to look at 
question No. 20 and the Commission’s answer thereto as made on April 
14, 1955, and I particularly ask you to look at the names of Mr. Tinley 
and Mr. Boyd as they appear on the third or fourth page of that 
answer. ‘There purports to be—— 
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Mr. Sueeny. Pardon me. May I read the question so that I will 
see the purpose of the list. I have it now. 

Mr. MacIntyre. I would like to state for your information that 
Mr. Parrish has informed us that the total of hours appearing in the 
third to the last column as spent by those men on an antimerger case 
was calculated from the time that they had spent on the Luria Bros. 

case and from no other case. Now, 1 would like to ask you in that 
connection this question: Is the Luria Bros. case exclusively an anti- 
merger case ¢ 

Mr. Sueeny. Itisnot. It contains charges of restraint of trade un- 
der section 5 of the Federal Trade Commission Act in connection with 
the channeling of steel scrap from its collection to its ultimate use in 
the mills, and also contains an important section 7 merger charge that 
ties in pretty much with the restraint of trade charge. 

Mr. MacIntyre. Your close association with that case in supervising 
it would permit you to make some estimate perhaps as to the propor- 
tion of time that was devoted by these attorneys to, say, the exclusive 
dealing features; would it ? 

Mr. Sueeny. I would not attempt to break down—the charges in 
there are so interrelated that I would not attempt to break down their 
time, if that is the question, between the section 5 and the section 7 
charge. It is because of these acquisitions, in part at least, according 
to our allegations, that they are able to do the things in channelizing 
that they have done, and separating one from the other I think would 
be an impossible task for the men that are working on it. I think 
everything they do on the case relates to the development of the com- 
plete case. At one time it may be particularly with regard to the 
acquisitions, and at another it may be  partnowlery with regard to cer- 
tain restraints, but it is all a piece. I do not think it is susceptible of 
breakdown. 

Mr. MacInryre. The record would be fairly explanatory of that as 
to their time if it were resorted to for the purpose of answering that 
question ; would it? 

Mr. Sueeny. I do not think I understand that question. 

Mr. MacIntyre. I say, the record of the proceedings would throw 
some light on that if it were resorted to for an answer to that question ; 
would it not? 

Mr. Sueeny. The testimony; the official record ? 

Mr. MacIntyre. Yes. 

Mr. Sueeny. It would show what they were developing at a given 
time, but as to how it would be applicable to the two major phases of 
that case, I doubt that anyone could sum that up until the complete 
record was in. 

Mr. MacIntyre. But the exclusive dealing features have taken a 
substantial part of the time of those men; would you say ¢ 

Mr. Sueeny. I do not think they can be separated, Mr. MacIntyre. 
I just do not think they can be separated. 

Mr. MacIntyre. Well, would it have been just as correct, then to 
have said that since they cannot be separated, that all of this time that 
they spent on that case was devoted to the trial of a section 5 Federal 
Trade Commission case for exclusive dealings, than it would be to say 
that they devoted all their time to antimerger work ? 

Mr. Sureny. Well, I do not think either would be correct. 

Mr. MacIntyre. In other words, either one would be wrong? 
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Mr. Sureny. I think either one. To say that it was exclusively 
section 7 or exclusively section 5 when on its face it is a combination 
of the two charges, I think either one would be wrong. But to divide 
it as between the two charges, I do not know how you would go about 
doing it. 

Mr. MacInryre. It would be wrong to take the total as either one 
of the chores, though ? 

Mr. Sueeny. I would consider it so; 

Mr. MacIntyre. Now I would like to Pew your attention to ques- 
tion No. 34 and the answer made thereto by the Commission on April 
14, 1955. From your experience and knowledge, would you regard 
the answer made there as accurate and in accord with the facts? 

Mr. Sureny. May I have a moment to read it, Mr. MacIntyre ? 

The dates in there I cannot testify to from memory, but beyond that 
I would say that the answer to the question is accurate, and I assume 
those dates are accurate. 

Mr. MacInvryre. Mr. Chairman, I offer that question and answer 
No. 34 for the record. 

Mr. Evins. Without objection it may be received. 

(The material referred to is as follows :) 

Question No. 34: List the merger cases in which complaints have been filed 
by the Federal Trade Commission since July 1, 1954. 

No complaints were filed in the period specified. Between the amendment of 
section 7 of the Clayton Act in 1950 and April 1, 1953, one complaint was filed, 
the Pillsbury case. Subsequent to that date, two additional complaints were 
filed, Crown-Zellerbach on February 15, 1954, and Luria on January 19, 1954. 

Mr. MacIntyre. Now, one of the cases referred to in the answer 
to that question is the Crown-Zellerbach case, Commission Document 
No. 6180. Will you please inform the committee to the best of your 
recollection the date on which that case was submitted to the Com- 
mission with the recommendation that complaint issue and with a 
draft of a complaint for issuance ? 

Mr. Sureny. I would like to have an opportunity to check that date, 
Mr. MacIntyre. I would not want to depend on my memory on it. 

Mr. MacIntyre. Will you supply that for the record ? 

Mr. Sureny. I will - very glad to. The date that the Crown- 
Zellerbach complaint, or the proposed complaint went forward to 
the Commission with ree camanneiandien for its issuance ? 

Mr. MacInryre. That is right. And also include in that state- 
ment the date of the consummation of the acquisition of the St. Helena 
Paper Co., by the Crown-Zellerbach Co. 

FEDERAL TRADE COMMISSION, 


Washington, D. C., October 11, 1955. 
Hon. Jor L. Evins, 


Chairman, Subcommittee No. 1, Select Committee on Small Business, 
House of Representatives, Washington, D. C. 

My Dear CONGRESSMAN: On July 27, 1955, Joseph E. Sheehy testified before 
your subcommittee. In the course of his testimony certain questions were asked, 
the answers to which required the submission of additional data. This infor- 
mation has been secured and is transmitted herewith. 

At page 662 of the record inquiry was made of Mr. Sheehy concerning a 
chronological report on the handling of the quantity limit proceeding. This 
report is being submitted through General Counsel Earl W. Kintner of the 
Commission’s staff and therefore will not be duplicated in this material. 
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At page 675 of the record request was made for the names of all attorney 
examiners in the field who were working on antimonopoly matters and who 
received a reduction-in-force notice in 1953. These attorneys were as follows: 


Clement R, Bassett Lester G. Grey 
Francis X. Bradley Fred H. Law, Jr. 
Philip J. R. Equi William A. Mulvey 
Warren Freedman K. Konfried Otto 
Norman E. Gottlieb Charles C. Quitman 


At pages 677 and 678 of the record request was made for the pleadings and 
decisions to date in the matter of H. J. Heinz Co., et al. (Docket No. 5994). In 
response thereto there are transmitted herewith the complaint dated May 21, 
1952, order of the hearing examiner dismissing the complaint as to certain 
charges and as to certain respondents dated February 3, 1954, and the order 
of the Commission denying appeal from the initial decision, together with the 
opinion thereon, dated October 10, 1954. This matter is now pending with the 
hearing examiner for initial decision. 

At page 683 of the record request was made for certain dates with regard to 
the Crown-Zellerbach case, docket 6180. These are as follows: On or about 
June 5, 1953, Crown-Zellerbach Corp. acquired all, or substantially all, of the 
outstanding shares of the St. Helena common stock, and on September 18, 1953, 
the Bureau of Antimonopoly submitted its recommendation and draft of com- 
plaint to the Federal Trade Commission. On February 11, 1954, the Commis- 
sion directed that complaint issue in this matter, and on February 15, 1954, 
the complaint was issued. 

At page 684 of the record request was made for copies of the complaint, find- 
ings and order in Kay Windsor Frocks, Inc., et al (Docket 5735). These are 
transmitted herewith. 

With kind personal regards, I am 

Sincerely yours, 


Rosert T. SEcREST, Commissioner. 
(The material referred to concerning Kay Windsor Frocks, Inc., 


et al appears in the appendix.) 

Now I would like to ask you if you would please turn to question No. 
41 and the answer thereto as submitted to this committee by the 
Commission on April 14, 1955. I would like to read that question, 
Mr. Sheehy: 

List the cease-and-desist orders issued by the Commission in contested price 
discrimination cases during the period July 1, 1954, to January 25, 1955, in which 
the Commission was required to make a decision of the issues of facts and law. 

Now, on page 2, in answer to that question, there is listed Docket 
No. 5735, the Kay Windsor Frocks. Was that a 2 (d) advertising 
allowance case or a price discrimination case, Mr. Sheehy ¢ 

Mr. Sueeny. I would like on that, if I may, Mr. MacIntyre, again 
to submit the complaint and the order. It is difficult. That involved 
pricing practices of a dress company. I recall in broad outline the 
case, but I have difficulty recalling the details. As you know, I de- 
pended on your memory, and I am afraid I let mine become lame, 
and I have difficulty keeping those details in mind, and I want to 
advise the committee with complete accuracy. I would like to have 
the privilege of filing that complaint with the committee. 

Mr. MacIntyre. Mr. Chairman, may we receive the complaint and 
the findings and order in that case for the record ? 

Mr. Evins. It may be received for the record. 

Mr. MacIntyre. Now, the next case is Docket No. 6160. Was that 
a contested case ? 

Mr. Surery. I would have to make the same answer to that. There 
are some of these cases where we have partial contest, some where we 
have stipulations, and I just do not carry them ordinarily in my mind, 
and that is one that I could not answer. 
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Mr. MacInryre. It is listed there as a consent case, is it not, on 
the sheet of paper ? 

Mr. Sueeny. It is checked as a consent settlement. 

Mr. MacInryre. But it is given in answer to a question that called 
for a listing of contested cases, is it not? 

Mr. Sueeny. You have the answer right in there. It is shown 
clearly the ones that are uncontested and the ones that were settled 
as a result of consents, and that is listed as a consent, which I assume 
is accurate. 

Mr. MacInryre. Now, is there any case other than the Kay Wind- 
sor, the complaint and findings of which you are going to submit 
for the record, listed and shown there to be a contested case? 

Mr. SHeeny. That is the only case in that group of five cases on 
page 2 of the answer to question 41 that is shown as a contested case. 

Mr. Evins. Is the chairman accurate in stating that the question in 
broad outline, as Mr. Sheehy says: called for a listing of contested 
cases, and the Commission supplied in response a list of consent cases 
and other stipulated cases and other types of cases which were not all 
fully in fact contested cases? Is that an accurate summary of the 
situation ? 

Mr. Sureny. There is a statement made prior to the submission of 
that list that I think is explanatory, Mr. Chairman, and I think that 
would go in as part of it. It is brief, if I may read it: 

Attached is a list of orders to cease and desist in proceedings under the 
Robinson-Patman Act issued by the Commission during the period of July 1, 
1954, to January 25, 1955. Also listed are the orders to cease and desist under 
this act issued during the period of January 25 to March 18, and the proceedings 
in which initial decision has been issued and is pending before the Commission. 
The consent orders are separated from the contested orders. Note that under 
Commission’s current rules of practice, orders entered after consent of parties 
have the same effect as if entered after full trial. 

I think that shows that they were endeavoring to give the committee 
there a complete picture of the orders entered at that time. 

Mr. Evins. Mr. Sheehy, you get the end result of a case being closed 
and disposed of by stipulation or a consent order, but do you get the 
full effect for benefit of preventing lack of recurrence as if the Com- 
mission proceeds in a contested case ? 

Mr. Sueeny. In my opinion, the order that is entered, the order 
to cease and desist that 1s entered, as a result of the consent, is as 
completely effective as the order entered as a result of a full contest. 
We have not had that in the courts, and I suppose none of us will 
know the full answer to that until we do. But that is my opinion. 

Mr. Evrns. I agree that it is completely effective as far as that par- 
ticular respondent is concerned. You have an injunctive order, so to 
speak, issued against him, and it is completely effective as against that 

articular respondent. But would you not think that there are other 
benefits which might accrue to the Commission in the public interest if 
one of these important cases were vigorously prosecuted ? 

Mr. Sureny. Does the chairman have in mind, for example, the 
building of a record for a treble damage suit, or something of that 
kind ? 

Mr. Evrns. I have not thought of that, and did not have that in 
mind. But that might be included. But I am speaking of the pre- 
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vention of like or similar offenses if the Commission proceeds with a 
contested case. 

Mr. Sureny. I think so far as the order is concerned, it would be set 
up in the same terms, the same language, and would be equally in- 
formative to others in that industry or in other industries as to the 
types and kinds of practices and the specific things that the Com- 
mission was prohibiting, and I can see no difference in the orders issued 
under consents and the orders issued after contest. 

Mr. Evtns. I have not looked into this, but has there been a change 
in the rules and procedures with respect to the acceptance of stipula- 
tions and the entering of consent orders since the Hoover Commission 
reorganization ? 

Mr. Sueeny. The rules have been changed—vwell, I believe the con- 
sent settlement came into existence since the Hoover reorganization. 
Again I am not positive of my date on that, but I think the first con- 
sent settlements became effective around 1950 or possibly 1951. 

Mr. Evins. And under the prior rules of practice and procedure of 
the Commission, once a contested case was undertaken, it most gener- 
ally went through a hearing to the conclusion, and you did not accept 
consent orders in the middle of the trial or at the outset ? 

Mr. Sueeny. There, of course, were various methods, as you know, 
Mr. Chairman. Such as stipulations of fact or admission answers 
and matters of that kind might be used to shorten procedures, but there 
was not provision for an order entered by consent of the parties as 
such prior to, I think it was, 1951. We did on some occasion try to fit 
our procedures to the particular situation that was before us. I might 
mention there the steel case, the price-fixing case against the Iron and 
Steel Institute and the principal steel manufacturers. There we put 
in, oh, possibly some 9,000 pages of testimony and we had practically 
completed the case in chief when we sat down with the attorneys for 
the steel companies and attempted to work out an order and we did 
work out an order in that case. We worked out an agreement between 
counsel that we would submit that order to the Commission with the 
recommendation by counsel on both sides that that order be accepted 
by the Commission in precisely the form in which it was drafted, and 
the Commission did accept that order, and on the basis of that, that 
order was issued. 

Now, in that case, there were findings of fact based in part upon the 
agreement that we had and in part upon the part of the record that 
had been made, and the 

Mr. Evrns. I am also aware of the fact that the Commission has 
been subject to criticism, or at least has been criticized from time to 
time, by respondents under the charge that you protract these hearings 
and drag them all over the country and have hearings all over the 
country. I can see your justification for some concluding action in 
these cases, but my question was directed as to whether or not as a 
procedure the Commission has changed from its former method of 
proceeding with a case to one now of accepting stipulations and consent 
orders ? 

Mr. Sureny. The adoption of the order to cease and desist arrived 
at by consent dates, as I say, from about 1951, in my best recollection, 


and prior to that, there was not a procedure of that kind in the Com- 
mission’s proc eedings. 











FEDERAL REGULATORY COMMISSIONS AND AGENCIES 431 


Mr. Evins. Can it be summarily concluded with respect to the han- 
dling of these other cases ¢ 

Mr. McInryre. I think so. 

Mr. Evins. All right, go ahead. Make an observation on them and 
see if it can be agreed to. 

Mr. MacInryre. As the chairman just pointed out, under the present 
consent order policy of the Commission, whatever judgment is entered 
under such consent is not available in any subsequent litigation, treble 
damage proceedings or otherwise; is that correct / 

Mr. Sueeny. Well, I do not think it would be available, in any event, 
Mr. MacIntyre, except as a private party bringing litigation might get 
information from the public record as to what witnesses he might want 
to call or something of that kind. 

Mr. MacInryre. Under the Clayton Antitrust Act, section 5, there 
is a provision that the judgment in cases brought under that act may 
be used as prima facie evidence of a violation of that act in the private 
cases if it is not on a consent judgment before the taking of testimony ; 
is that not your understanding of the law ? 

Mr. Sueruy. I think that that is about the way it is stated in the 
Clayton Act, but I know of no case—and it may be that I am not fully 
informed on that—I know of no case where that applied with regard 
to a cease-and-desist order of the Trade Commission issued under the 
Clayton Act. 1 know of no litigant who used that with regard to a 
Trade Commission cease-and-desist order. It may have been used 
with regard to Department of Justice proceedings through the courts. 
That I cannot testify to. But I know of none, and I doubt very seri- 
ously that any litigant would ever have rested upon that. 

Mr. MacIntyre. There have been efforts to make use of them, and 
the judges have rejected them because of the consent that the Com- 
mission had entered into. 

Mr. McCctiocn. Mr. Chairman, I would like to inquire right at that 
point, had the matter been determined upon trial and evidence, is that 
order admissible in evidence and does it make a prima facie case for 
the plaintiff in an action for treble damages? 

Mr. MacIntyre. Mr. Congressman, my understanding of section 5 
of the Clayton Act is to that effect, provided the judgment has not 
been entered prior to the taking of testimony and upon the basis of a 
consent. 

Mr. McCutzocn. And that applies to an order of the Federal Trade 
Commission ? 

Mr. Howrey. The courts have held to the contrary. 

Mr. Evins. I think that Mr. Sheehy should testify and not Mr. 
Howrey. Let Mr. Sheehy give us his opinion. 

Mr. MacIntyre. Yes. 

Mr. Sueeny. I have stated, I know of no instances where that was 
accepted by any court, and in fact I know of no instance offhand where 
they attempted to substitute that for a record. 

Mr. MacIntyre. Wasn’t it attempted in the Consolidated Co.’s case 
in New Orleans, a $9 million treble-damage case, Mr. Sheehy ¢ 

Mr. Sueeny. I had nothing to do with that case, Mr. MacIntyre. I 
have a vague recollection of some effort being made down there, but I 
do not remember the details of what occurred at that time. I think 
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Mr. Rault, a former associate of ours, was successful in preventing the 
introduction of a Commission order in that case. 

Mr. Evins. Let us put in the record at this point the section of the 
Clayton Act with respect to treble damages as it is embraced in the 
Federal Trade Commission proceedings in connection with Mr. 
Sheehy’s testimony. 

(Sec. 5 of Clayton Act referred to above is as follows :) 


CLAYTON ANTITRUST ACT 
SECTION 5 


Sec. 5. That a final judgment or decree hereafter rendered in any criminal 
prosecution or in any suit or proceeding in equity brought by or on behalf of the 
Uniced States under the antitrust laws to the effect that a defendant has vio- 
lated said laws shall be prima facie evidence against such defendant in any 
suit or proceeding brought by any other party against such defendant under 
said laws as to all matters respecting which said judgment or decree would be 
an estoppel as between the parties thereto: Provided, This section shall not 
apply to consent judgments or decrees entered before any testimony has been 
taken: Provided further, This section shall not apply to consent judgments or 
decrees rendered in criminal proceedings or suits in equity, now pending, in 
which the taking of testimony has been commenced but has not been concluded, 
provided such judgments or decrees are rendered before any further testimony 
is taken. 

Whenever any suit or proceeding in equity or criminal prosecution is instituted 
by the United States to prevent, restrain, or punish violations of any of the 
antitrust laws, the running of the statute of limitations in respect of each 
and every private right of action arising under said laws and based in whole 
or in part on any matter complained of in said suit or proceeding shall be sus- 
pended during the pendency thereof. 


So far as you know, or so far as you can testify, there have been 
no cases in which the Commission’s orders have been used as a basis 
for a treble-damage action ? 

Mr. Sueeny. That is correct, Mr. Chairman. 

Mr. Evins. Proceed. 

Mr. McIntyre. Now let us revert to this question 41. In the 
answer given there by the Commission, the Kay Windsor case, the 
complaint and findings of which you are going to supply us for the 
record, is the only one that is listed as a contested case in which the 
Commission issued an order ? 

Mr. Sueeuy. That is correct. 

Mr. MacIntyre. I would like to offer for the record, Mr. Chair- 
man, that question and answer, consisting of 2 pages, No. 41. 

(The material referred to is as follows:) 


Question No. 41: List the cease-and-desist orders issued by the Commission 
in contested price discrimination cases during the period July 1, 1954, to Janu- 
ary 25, 1955, in which the Commission was required to make a decision of 
issues of facts and law. 

Attached is a list of orders to cease and desist in proceedings under the 
Robinson-Patman Act issued by the Commission during the period July 1, 1954, 
to January 25, 1955. Also listed are the orders to cease and desist under this 
act issued during the period January 25 to March 18 and the proceedings in 
which an initial decision has been issued and is pending before the Commission. 
The consent orders are separated from the contested orders. Note that under 
Commission’s current rules of practice orders entered after consent ¢f parties 
have the same effect as if entered after full trial. 
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July 1, 1954, to Jan. 25, 1955 








| | | Elapsed 











| | | | time be- 
Docket | Date com- | | Con-| Con-| tween 
No. | Name plaint issued Date of order | test | sent pemneeiat 
j ] } and order 
} | } | | | (nearest 
| | |} month) 
| | } 
5735 | Kay Windsor Frocks, Inc., et al_....--- Jan, 25,1950 | Aug. 18, 1954 x crit 56 
6160 | Topco Associates, Inc_........-.--------- Feb. 2,1954 | Aug. 17,1954 |....-- x 6 
6210 | K. C. Snow Crop Distributors, Inc.,etal.; June 1,1954 | Oct, 28, 1954 |__.-.. x 5 
6216 | Wooster Rubber Co- --.......--.----.--.. June 23,1954 | Oct. 29, 1954 |_..__. x 4 
6223 | Lafayette Foods, Inc.................-..-- June 29, 1954 |..... itcensteemet pe vi 1 
In the following formal cases charging } 
| violation of the Robinson-Patman Act, | 
orders to cease and desist were issued 
between Jan. 25, 1955, and Mar. 18, 1955: | | } 
6254 Spada Distributing Co., Inc..----.-- | Oct. 25,1954 | Mar. 11, 1955 |_.._.- oe 5 
6274 Northern Brokerage Co., et al__.....| Dec. 22,1954 | Mar. 10, 1955 | (1) 3 
Hearing Examiner initia] decisions have | | | 
been filed in the following pending | 
cases: | | | 
5722 Whitaker Cable Corp.............-.- Dec. 20,1949 | Feb. 11, 1954 Ritaes 50 
5723 | Moog Industries, Inc. ............-- i on eee. SB ieee BS ie; 51 
5768 | C. E. Niehoff & Co........-......... May 1,1950;| July 6,1954| x j|---.-- 50 
5770 | I, EE III tata cs crcnulthind stings Ripinieiad Chinchesd wae. & lope | ~ x” bs... 46 
5897 | Doubleday & Co., Ine_._.......----- Sept. 29,1951 | Jan. 7,1955;) x {_---. 39 
5913 | P. & D. Manufacturing Co., Inc...-.. Aug. 9, 1951 Dec. 21,1954 | x ‘0 
6018 | General Foods Corp. ...............-| July 29,1952 | Mar. 2, 1955 e-12.. 32 
6263 Adams Brothers Produce Co_.___.-_- Nov. 16,1954 | Mar. 9, 1955 |_..__. x 4 
6264 | Knomark Manufacturing Co., Inc...| Nov. 19, 1954 Feb. 24, 1955 /.....- x 3 








1 Admission answer. 


Mr. Evins. If there is no objection, it may be received. 

Mr. Suereny. If you desire that brought down to date, we would be 
glad to do that for you, because down in that list, farther down, there 
are cases listed as being with the hearing examiner, or hearing exam- 
iner’s initial decision, that since that date have been disposed of by 
the Commission. 

Mr. MacIntyre. Since the Commission received this questionnaire 
from the chairman of this subcommittee ? 

Mr. Sureny. Since the date of this report. 

Mr. MaciInryre, I think since that calls for action up to the date 
of the questionnaire, that this will answer that question; will it? 

Mr. Sueeny. I am sure it does, as of the dates given here. 

Mr. McCutiocn. Mr. Chairman, I would like, for my own satisfac- 
tion, to know the purpose of the answer desired by this question and 
what inference may be drawn, if any. 

Mr, Evins. Now, I do not know what inference my colleague draws 
from the question, but the question was based upon a questionnaire 
submitted to the Commission, and I think that the witness can answer 
the question, and that the answers which the Commission has supplied 
may be received. You may havea different interpretation from others 
as to what inference may be drawn. 

I believe it can be said in support of some of the testimony here that 
perhaps since this inquiry was initiated, there has been some restora- 
tion of some of the personnel down there. There have been some pro- 
motions since July 1, and also some cases have moved forward in 
which there has been long delay. We had testimony that during the 
or a these proceedings an important case or decision has gone 

orward, 


That probably supports our previous conclusion that some construc- 
tive inference may be drawn. 
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Mr. MacIntyre, proceed with your questions for the record. We 
have other witnesses. 

Mr. MacIntyre. | have no further questions of Mr. Sheehy at this 
time. 

Mr. Evins. Thank you, Mr. Sheehy. 

Mr. McCuttocn. Justa moment. I have several questions I would 
like to ask. 

Mr. Evins. Excuse me. 

Mr. McCu.iocn. Since we are an investigating committee, Mr. 
Chairman, that question, to me, was important. 1 want to know what 
we have in mind and where we are going, and so on. 

Now, I would like for you to tell me, Mr. Sheehy, whether during 
this period of time, as indicated by this question No. 1, you were get- 
ting as much work done down there as you were in a like period the 
year before and a like period the year before that. 

Mr. SuerHy. What question is it? 

Mr. McCutiocn. That is this question 41, where from July 1, 1954, 
to January 25, 1955, there was 1 contested case disposed of and 4 con- 
sent cases disposed of, and there were other actions taken in some 8 or 
10 other cases. 

Mr. SHEEHY. x is always difficult to gage work of the type we 
are doing, Mr. Congressman, by the number of cases that go out 
because each case is of different complexity, requiring different lengths 
of time. But over a period of time, those matters will more or less 
level themselves out so that even the number of matters may be a rea- 
sonably accurate gage of the work being done. And during the fiscal 
vear that you have referred to, we issued more complaints, as I recall 
it, than certainly in any recent fiscal year, and perhaps more than in any 
fiscal year, and more orders, I believe, than in any of the past 10 
vears, at least, so that the answer to your question, as best I can give 
it—as I say, I do not consider numbers as a complete gage of the 
w ork but the average complexity of cases over the years will run out 
-and I would say that the work was at least as much 
‘add was os cectiabhy in excess of the work in previous years during that 
period. 

Mr. McCutiocu. Had we taken a period of a year or 2 years, would 
the picture have been clearer to one who has ‘little or no knowledge 
of the workings , the Commission, like your ree for instance ¢ 

Mr. Sureuy. I think the period taken, really, indicates very well, 
that is, if you take the full fiscal year for this period. Your cases will 
back up on you. They will move forward. There are motions filed to 
hold them up. But if the full fiscal year were taken for this period, 
I think it would give an accurate picture of the Commission’s work, 

Mr. McCutiocw. And when I used the phrase, “the questioner,” I 
meant the present questioner. I did not mean to infer that our coun- 
sel was not familiar with the work down there. 

Now, Mr. Sheehy, are you getting as many complaints investigated 
down there now in any given period, we will say, in a given 6-months 
or 12-month period, as you did the prior 6-month or 12-month period, 
and the 1 prior to that, and the 1 priortothat? In other words, I would 
like to have a comparison that will lead us to a conclusion upon a full 
record and upon the full facts. 
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Mr. Suereny. My answer to your question would be yes, Mr. Con- 
gressman. 

Mr. McCuttocn. Now, last week, there was some statement made 
that some of these statistics could be in the nature of the statistics 
of 1 horse and 1 rabbit. Now, so far as you have been answering 
these questions, you have tried to use statistics that will give us a true 
impression of what is going on and a true impression of the facts? 

Mr. Sureny. Very definitely, yes. 

Mr. McCutiocn. So far as you are concerned ? 

Mr. Suereny. Yes. 

Mr. McCuttocn. Would you say on the average or in general that 
the cases that had been disposed of in the last year were as im- 
portant or as difficult or as time-consuming as those disposed of in the 
year prior to the last year and the year prior to that and the year 
prior to that ? 

Mr. Sueeny. I certainly would, as to a year’s time. You will 
average out. You will always have small cases and you wilMilways 
having big ones. 

Mr. McCuiitocn. Now, I understand that you have been with the 
Commission a considerable number of years. 

Mr. Sueeny. Over 30 years. 

Mr. McCutztocu. Under maybe even 2 Republican administrations, 
or at least part of 1 Republican administration, and 1 or 2 Demo- 
cratic administrations. 

Mr. Sueeny. I came to the Commission in 1925, and I have served 
under all but 9 Commissioners. There were 9 Commissioners who had 
completed their terms of service before I came, and I have served under 
all of them since that time. 

Mr. McCvutiocu. How do you find morale down there now as com- 
pared to morale over the time that you have been there ? 

Mr. Sueeny. Speaking of my own Bureau, the Bureau of which 
I am presently Director, where I have knowledge, I would say that 
morale is good. 

Mr. McCunzocn. How is cooperation among employees within your 
department ¢ 

Mr. Sureny. Cooperation among the employees in the department ? 

Mr. McCuttocn. Yes. 

Mr. Sueeny. Good. 

Mr. MuCutiocn. And does that answer stand for the entire Com- 
mission ¢ 

Mr. Sueeny. So far as I know. I have limited it to my Bureau be- 
cause that is where I have specific knowledge. 

Mr. Evins. I will say to my colleague that Mr. Sheehy has always 
been able to get very fine and effective cooperation in the Commission 
to the knowledge of those who are somewhat familiar with the work. 

Mr. Sueeny. Thank you, sir. 

Mr. Evins. He is also a very able and very fine and very outstand- 
ing public servant. 

Mr. McCuttocn. I am sure he is, and I am very happy to see that 
these career employees are at least in some of the top spots and that 
there is encouragement in the Federal service to people who are ready, 
able, and willing to go a good, efficient, cooperative job. 
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That is all, 

Mr. Evins. Thank you, Mr. Sheehy. 

Mr. Sueeny. Thank you. 

Mr. Evins. Mr. Babcock, of the Commission. 
You have been sworn ? 

Mr, Bascock. Yes. 


FURTHER TESTIMONY OF HARRY A. BABCOCK, DIRECTOR, BUREAU 
OF INVESTIGATION, FEDERAL TRADE COMMISSION 


Mr. MacInryre. Mr. Babcock, since July 1, 1954, you have served 
as Director of the Federal Trade Commission’s Bureau of Investiga- 
tion, have you? 

Mr. Bascock. That is correct. 

Mr. MacInryre. And prior to that, what position did you hold? 
Immediately prior to that? 

Mr. Bancock. I was the attorney in charge of the Washington 
Investigation Office. 

Mr. MacIntyre. For how many years? 

Mr. Bascocx. For approximately 16 years. 

Mr. MacInryre. Well, in the time before you gave up your duties 
in that office, and prior to assuming your duties as Director of the 
Bureau of Investigation on July 1, 1954, you did assume some of the 
responsibilities of this latter office, that is, the Bureau of Investiga- 
tion ; did you not? 

Mr. Barcocx. There was an interregnum there of about a month, 
or I believe a little more. 

Mr. MacIntyre. Running throughout the month of June 1954? 

Mr. Barcock. Yes; and maybe about 6 or 8 days in May. 

Mr. MacInryer. In May? 

Mr. Barncock. Yes, sir. 

Mr. MacInryre. And in your position as Director of the Bureau 
of Investigation, you have supervision or have had supervision over 
the conduct of investigations of antimerger cases ? 

Mr. Bancocx. Up to some time in April, if I am not mistaken. 

Mr. MacIntyre. Up till April of this year? 

Mr. Bascocx. Yes, sir. 

Mr. MacIntyre. Now, in connection with the Commission’s in- 
vestigations of merger cases, I would like to refer you to question 35 
and the answer made thereto by the Commission on April 14, 1955. 

Now the question then put to the Commission was this: 

What is the total number of field investigations of merger cases completed 
since July 1, 1954? 

What is the answer to that question, up to, say, April 14 of this 
year? I am talking about the total number of cases. I do not want 
the names of the cases. 

Mr. Baxscockx. I am not sure I understand your question, Mr. 
MacIntyre. 

Mr. Evens. Will you speak a little louder, Mr. MacIntyre? 

Mr. MacIntyre. What is the total number of field investigations of 
merger cases completed between July 1, 1954, and April 14, 1955? 

Mr. Barcocx. There are four listed, sir. 








FEDERAL REGULATORY COMMISSIONS AND AGENCIES 497 


Mr. MacIntyre. Four, then, is the answer; is that correct? 

Mr. Bascocx. That is what is there. I assume it is; yes, sir. 

Mr. MacIntyre. As far as you know, that is the correct answer ? 

Mr. Barcock. So far as I know. 

Mr. Evins. Mr. Babcock, would you tell us who prepared that 
answer? Do you know? 

Mr. Barcock. It was under the general supervision of the Executive 
Director, I believe. 

Mr. Evins. You are chief in charge of all investigations for the 
Commission. You would be the one, it would seem to me, who would 
know the answer to how many antimerger cases had been concluded. 

Mr. Bancockx. The key word, I take it, in this question is “field”; 
is it not? 

Mr. MacInryre. Field investigations of antimerger cases. 

Mr. Bascock. I only recall definitely the second one listed, sir. 

Mr. MacInryre. You have no recollection except as to one ? 

Mr. Barcock. I recall requiring that to be sent to New Orleans 
and some field investigation to be undertaken on that, according to my 
judgment. The other three, I am sorry, I do not recognize. 

Mr. MacIntyre. Now 

Mr. Evins. Wait just a moment. We are not trying to send any- 
body to prison, but we are trying to get the facts. 

Mr. Babcock is chief of investigations for the Commission. And 
under your direction and supervision are the field offices of the Com- 
mission for investigative purposes; is that correct ? 

Mr. Bascock. That is correct. 

Mr. Evins. And you have testified that to your knowledge there is 
one antimerger case that was sent to the field or in the field for in- 
vestigation duri ing this period ? 

Mr. Bascocx. That I know of, yes, sir. 

Mr. Evins. And you would be the person responsible to know? 

Mr. Bascock. In overall, yes, sir. 

Mr. Evins. And this report, which you did not prepare, but which 
was prepared by the Executive Director, lists four antimerger cases 
concluded in the field; is that right? 

Mr. Bascock. Yes, sir. 

Mr. Evins. How would the Executive Director have knowledge of 
antimerger cases in the field of which the Chief of the Division does 
not have knowledge? Can you account for the discrepancy in your 
view and the report ? 

Mr. Bascock. I believe so. The chief project attorney could at the 
instance of one of his project men send a matter to the field and get 
the answers back, and get a full investigation and refer it back to the 
attorney immediately in charge of it, and I would never see it. 

Mr. MacIyryre. And without your knowledge ? 

Mr. Bascock. Constructive knowledge, yes, sir; without my per- 
sonal knowledge, perhaps. I have a report of it every month, of what 

vases were investigated. 

Mr, Evins. You mean under the procedure now in operation that 
a project attorney —is he in the Litigation Division ? 


Mr. Barcocx. No, sir. That answer would require a little explana- 
tion. 
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Mr. Evins. I understand there has been a change in title, and they 
now call him project attorney. 

But principally under whose jurisdiction does a project attorney 
reside ¢ 

Mr. Bascock. They are under mine, sir. 

Mr. Evrys. Did you testify that a project attorney under your 
direction can send a matter to the field for investigation and inquiry 
without your direction / 

Mr. Bancock. Yes, sir. 

Mr. Evins. When did that change take place? Since the Hoover 
Commission reorganization ¢ 

Mr. Baxscock. It is comprehended by the organization plan as rec- 
ommended by Heller. 

Mr. Macintyre. By Heller & Associates ? 

Mr. Barscock. Heller & Associates. 

Mr. Evins. Now, how many project attorneys are under your direc- 
tion, Mr. Babcock ¢ 

Mr. Bascock. 28. 

Mr. Evins. Well, you have a possibility of 28 chiefs, then, sending 
directions to the field to investigate a matter which you as chief of 
the division might not have immediate knowledge of ? 

Mr. Bascock. All matters sent to the field under this plan go to 
the field over the signature of the chief project attorney. 

Mr. Evins. But they do not go to the field over the signature of 
Harry A. Babcock, Chief of Investigations ? 

Mr. Bascock. Very rarely, sir. 

Mr. Evins. Therefore, you as Chief of Investigations are not always 
fully apprised as to what is going on in investigations in the field; 
is that correct ? 

Mr. Bascock. As to detail, that would be correct. 

Mr. Evins. Would you not state to this committee that you feel 
that a chief of a bureau, a Chief of Investigations—and you were chief 
under the old system—might have more knowledge or better knowledge 
or fuller knowledge of investigations or the direction of investiga- 
tions in the field if the chief was apprised or at least had some au- 
thority over the direction of investigations in the field? 

Mr. Bascock. I have only operated under this system, sir. I do 
not know how any man can have in his own mind knowledge with 
respect to 2,000 investigations. I can’t do it. 

Mr. Evins. Would you think it would be a better procedure or 
better system for the chief of a division to have direction over the 
field investigations rather than 28 men independently operating in 
the direction of investigations ? 

Mr. Bascockx. Any director has got to do it through assistance. 

Mr. Evrns. I am trying to give you a little more power and 
authority. 

Mr. Baxscock. I have plenty of power and authority. I can call 
in my chief project attorney and I do every day. He spends a couple 
of hours explaining to me what is going on in this case or that case. 

Mr. Evrns. Here you have very well illustrated that to your know]l- 
edge there was 1 antimerger case with which you are familiar, and 
this report which you did not make up indicates that 4 antimerger 
come were in process in the field, and you had no knowledge of the 
other 3. 
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Mr. Basoock. Well, Iam sure I did not send them to the field—I am 
reasonably certain that they did not go to the field in my time, that 
they must have come in 

Mr. Evins. Well, the testimony and the facts illustrate that inves- 
tigations may thus be going on in the field which you have not directed 
or for which you have not issued directions. 

Mr. Barcock. Hundreds of investigations are going on out there 
that I do not personally know anything about. But constructively I 
have notice of them. I know all about them. I can get information 
with respect to any one of them, any minute, from my Chief Project 
Attorney or from the project attorneys who are on my floor, and that 
I assure you goes on every day, and almost every hour. 

Mr. Evins. The gentleman knows that I am not criticizing. I am 
trying to get his system here. It appears to me that a chief of a di- 
vision ought to be the one that directs the investigations in the field, 
snd not the 28 men, or if you had 35, 35 men directing investigations. 
Is any project attorney permitted to send a case out to the field and 
say, “Investigate this angle for me?” 

Mr. Bascock. Only 

Mr. Evins. Under the present system ? 

Mr. Bascock. Not directly. He has to do it by and through the 
authority of the Chief Project Attorney. The Chief Project Attorney, 
roughly, is my first assistant. 

Mr. Evins. But you are responsible for investigations that are car- 
ried on in the field? 

Mr. Bascock. I certainly. am. 

Mr. Evins. All right. Proceed. 

Mr. MacIntyre. The first responsibility for the investigation of 
these cases that are sent out is with the Chief Project Attorney or 
these project attorneys; is that correct ? 

Mr. Bascock. Yes. 

Mr. MacIntyre. So that you do have primary and immediate re- 
sponsibility for field investigations resting with 28 men; is that 
correct ? 

Mr. Bascock. It is if I understand what you mean by “primary re- 
sponsibility.” Primary responsibility always remains in me. 

Mr. MacInryre. But these men who draw up the instructions for 
the investigations in the field—they are drawn up by 28 different men? 

Mr. Bascoox. Yes, sir. 

Mr. MacIntyre. And it is their responsibility to draw them up and 
generally supervise and determine whether those instructions have 
been carried out? 

Mr. Bascock. That is correct. 

Mr. Macinryre. So you have 28 men supervising in that respect; is 
that correct ? 

Mr. Bascock. Not quite. It has to be coordinated with the Chief 
Project Attorney. 

Mr. MacIntyre. He needs to be coordinating 28 supervisors of 
field investigations; is that correct ¢ 

Mr. Bascock. Yes, sir. 

Mr. MacIntyre. And in addition to those 28, you have 7 branch 
office managers who are also participating in the supervision of the 
field office investigations ¢ 

Mr. Bancock. Yes, sir. They are in direct charge. 
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Mr. MacIntyre. They are supervisers. So 7 plus 28 makes 35 
supervisors of field investigations; is that correct ? 

Mr. Baxscock. If I accept your statement that all project attorneys 
are supervisors, that is true. 

Mr. MacIntyre. I took your testimony to that effect as being the 
fact. 

Mr. Bascocr. That is right. 

Mr. MacIntrrrn. Now, let me direct your attention to question No. 
36 and the answer made thereto by the Commission on April 14, 1955. 
That question is this: 

“What is the total number of merger cases reported to the Commis- 
sion by its staff with recommendations for the issuance of complaint 
since July 1, 1954?” 

Now, let us know what the answer to that question is. How many 
such cases were sent to the Commission during that period with rec- 
ommendations for the issuance of complaint ? 

Mr. Baxscocr. The answer is, in substance, none. 

Mr. MacIntyre. None. All right. Now, I direct your attention 
to question No. 27 in the second questionnaire. 

Let us revert to the period that was covered by the last answer. 
That was between July 1, 1954, and April 14, 1955. Now, that ques- 
tion is this: 

“For each acquisition, merger, or consolidation involving the Pure 
Oil Co., please show the following: (@) The date on which the matter 
was taken under advisement by the Director of the Bureau of Investi- 
gation: (6) the date upon which the Director—that means the Direc- 
tor of the Bureau of Investigations—“announced to the attorney rep- 
resenting the Pure Oil Co. his conclusions and recommendations re- 
garding the matter; and (c) specify the conclusions reached.” 

Now, will you state for the record, Mr. Babcock, what the answer 
is to (a), that is, the date on which you, as the Director of the Bureau 
of Investigation of the Federal Trade Commission, took under advise- 
ment the matter in question ? 

Mr. Bascock. I could have had no firsthand knowledge of it prior 
to the time I became Acting Director, which would be, as I have 
stated, around the end of May 1954. 

Mr. MacInryre. Is it not a fact that it came to your attention on 
the basis of a recommendation made by the Director of the Bureau 
of Economics, namely, Dr. Markham, which memorandum was di- 
rected to you and dated June 3, 1954? 

Mr. Barcock. Well, that opinion from Dr. Markham was taken 
into consideration, yes. 

Mr. MacIntyre. That is when the case reached you, is it not, June 
3, the date of his memorandum ? 

Mr. Bascock. Well, constructively it reached me the date I be- 
came Acting Director, I suppose. It was in the possession, I believe, 
of Mr. John H. Bass. 

Mr. MacIntyre. But it was receiving consideration of people 
other than you when it was under your constructive supervision; is 
that correct? 

Mr. Bascock. Yes, sir. 

Mr. MacInryre. So it received your direction and consideration 
commencing with your study of Dr. Markham’s memorandum June 3, 
1954; is that correct? 
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Mr. Bascocg. I had some knowledge of it prior to that time. 

4 Mr. MacIntyre. What knowledge did you have of it prior to that 
«late ? 

Mr. Bascock. I think I had 

Mr. MacInryre. Other than constructive knowledge? 

Mr. Bascock. Well, I think I had discussed it with Mr. Bass, if I 
am not mistaken. 

Mr. MacIntyre. Are you certain that Mr. Bass was handling that 
case as a lawyer ? 

Mr. Bascock. I am not absolutely certain, sir. 

Mr. MacIntyre. So you were not, therefore, absolutely certain that 
you discussed it with Mr. Bass? 

Mr. Bascock. I do not want to so testify. 

Mr. MacInryre. You do not want to testify to that. Now, you 
did 

Mr. Bascock. I want to testify that I am almost certain that it was 
Mr. Bass. 

Mr. MacIntyre. Now, did you take it under advisement on June 3— 
that is, your direct handling of it—on June 3, 1954, when Dr. Mark- 
ham’s memorandum reached you? 

Mr. Bascock. Yes, sir. 

Mr. MacIntyre. Now will you state for the record the date on which 
you advised the attorney for the Pure Oil Co. what your decision was 
as to what you would do in the handling of that case further ? 

Mr. Bascock. It was right in that area. It was within a couple of 
days, I guess. 

Mr. MacIntyre. That was June 4, 1954, according to the answer to 
the question that I directed your attention to, is it not ? 

Mr. Bascock. It could very well be, sir. 

Mr. MacIntyre. Well, on that page, it is (b), June t, 1954. 

That important case was with you from June 3 to June 4, and under 
consideration before you advised the attorney for the Pure Oil Co. 
that it was not a case in which you would recommend that the Commis- 
sion take action for the purpose of determining whether it was in 
violation of the law? 

Mr. Bascock. That is correct. 

Mr. MacInryre. And who was the attorney for the Pure Oil Co. 
in that instance that received that advice from you ? 

Mr. Bascock. I cannot say. 

Mr. MacIntyre. Was it Mr. William Simon ? 

Mr. Bascock. No. It was not he I dealt with. 

Mr. MacIntyre. Are you certain of that Mr. Babcock? 

Mr. Bascock. Rather positive, yes. 

Mr. MacIntyre. If the memorandum which the Federal Trade 
Commission has submitted to the Committee on the Judiciary of the 
House of Representatives should show that Mr. Simon was the man, 
you would agree with that, would you? 

Mr. Baxncock. I would like the permission to go back and find out. 
I know that Simon was in the area someplace, but he was not the 
man I was doing business with on this matter. 

Mr. MacInryne. May I ask, Mr. Chairman, as to whether or not a 
statement would be submitted by the F ederal Trade Commission for 
the record here showing who the attorney for the Pure Oil Co. was 
in that instance ? 
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Mr. Bascock. The attorney or attorneys, yes. Iam not denying 

Mr. MacInryre. Well, who personally was coming to the Federal 
Trade Commission seeking the answer to that question ¢ 

Mr. Bancock. Some attorney from Chicago, whose name I do not 
recall, 

Mr. Evins. The witness may supply the information for the record. 


FEDERAL TRADE COMMISSION, 


Washington, D. C., August 4, 1955. 
Hon. Jor L. Evins, 


Select Committee on Small Business, 
House of Representatives, Washington, D. C. 


My Dear CONGRESSMAN: Reference is made to the testimony of the undersigned 
given before your Subcommittee No. 1, Select Committee on Small Business, 
House of Representatives, on July 27, 1955. 

Beginning on page 710 of the transcript of record Mr. MacIntyre initiated a 
line of questioning with reference to clearance of the Pure Oil Co. matter. His 
questions were predicated upon the answer given in letter of April 14, 1955, to 
question No. 27. In answers I indicated a belief that the matter was charged to 
Attorney John H. Bass. I now wish to insert in the record of testimony at the 
appropriate place the following statement: 

“At or about the time I became Acting Director, near the end of May 1954, 
the matter of the proposed acquisition by Pure Oil Co. of the Globe Oil & Refining 
Co. was brought to my attention by Edward Fischer, the review attorney to whom 
the matter was officially charged, and by Attorney John H. Bass, on whom I 
principally relied for advice at that time in connection with merger matters. 
i learned that the application for clearance had been pending since March 1954 
and that the applicant for clearance was earnestly soliciting some decision by 
the Commission. 

“The attorney representing Pure Oil Co. I can now identify as Ben A. Harper, 
Esq., of Chicago. The file indicates he is in the legal department of the Pure 
Oil Co. My records show that he communicated with me by telephone and made 
an appointment to confer with me and my staff in my office on June 4, 1954. He 
appeared at that time and brought with him William Simon, Esq.. At the con- 
ference, in addition to Mr. Harper and Mr. Simon, were Mr. Fischer, Mr. Bass 
and, to the best of my recollection, a representative from the Bureau of Eeco- 
nomics. At the close of the conference I orally informed all present that I in- 
tended to issue a “clearance” letter similar in wording and import to those there- 


tofore used by the Antimonopoly Bureau. Such letter issued under date of June 
4, 1954. 


“In order to be entirely responsive I would like to show that at the time I 
became Acting Director, around the end of May 1954, I ‘inherited’ another section 
7 clearance matter involving the purchase of Hickok Oil Corp. by Pure Oil 
Co. The investigation in this matter had been completed by the predecessor 
Bureau of Antimonopoly and the tentative conclusion reached that the stand- 
ard letter of clearance should issue. After study, I issued a ‘clearance’ letter 
over my signature under date of June 24, 1954.” 

At page 715 of the record Mr. MacIntyre requests, with respect to alleged 
violations of trade practice rules in the cosmetic industry, “and will you please 
inform the committee what the status of these investigations is as of now.” By 
questions and answers following it was agreed that the list of cases still in the 
field under investigation would be supplied. In agreement with such undertaking 
the following statement should be inserted at the appropriate place in the record : 

“By direction of the Commission dated May 6, 1954, there were referred to 
the Bureau of Antimonopoly, 29 cosmetic matters for inquiry to determine the 
manner and form in which cosmetic manufacturers and distributors were in 
compliance or noncompliance with Commission’s trade practice conference rules 
and for the further purpose of determining whether or not each was in violation 
of any law or laws administered by the Commission. The directive required 
the investigation of other companies, not named, if during the course of the 
investigation questionable activities by such companies came to the attention of 
the Bureau. These investigations were carried on simultaneously by four branch 
offices of the Commission. During the course of the investigations 39 new cases 
were developed, making a total of 68 cases. The results obtained were turned 
over to the Bureau of Consultation and later to the Division of Compliance on 
December 6 and 9, 1954. Thereafter the results, with the recommendations of 
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the Compliance Division, were transmitted to the Commission on summary 
memorandum and on such recommendations all were filed without action except 
eight matters, which were returned to the Bureau of Investigation for full and 
complete investigations. Such matters are by name, number, and status: 

“Hudnut Sales Co., Inc. (551 0088). Now pending in the New York office, 
with an estimated completion date of August 15, 1955. 

“Elmo, Ine. (551 0089). Pending in the Washington office, with an estimated 
completion date of October 30, 1955. 

“Helena Rubenstein, Inc. (551 0096). Pending in the Washington office for 
some supplemental investigation. 

“Revion Products Corp. (551 0101). Pending in the New York office, with 
estimated completion date of August 15, 1955. 

“Yardley of London, Inc. (551 0103). Investigation completed and results 
under consideration. 

“Grove Laboratories, Inc. (551 0115). Investigation completed and results 
under study. 

“Allen B. Wrisley Co. (551 1056). Referred to Commission with recommen- 
dation for closing. 

“Bourjois, Inc. (551 0094). To Bureau of Litigation July 5, 1955. 

“A development of the facts with respect to the effect of the questioned prac- 
tices on competition from competitors and customers has proven difficult and 
time consuming.” 

If I can be of further service to the committee please call on me. 

Sincerely yours, 
Harry A. Bascockr, 
Director, Bureau of Investigation. 


Mr. MacIntyre. Now I ask you to look at the answer to question 
No. 24 in that second questionnaire, Mr. Babcock, and I ask you that 
question : : 

How many of the mergers, acquisitions, and consolidations studied by the 
members of the Commission's staff during the first 10 months of the fiscal year 
1955 were closed and filed? 

What is the answer to that question ? 

Mr. Bascock. Do you want me to read it? 

Mr. MacInryre. Well, just give me the answer to the question. 

Mr. Bascock. Four hundred and twenty-five of the 512 mergers, 
acquisitions, and consolidations above referred to have been filed. 
These, of course, are all subject to further consideration when addi- 
tional information is received or the companies again participate in 
mergers, acquisitions, or consolidations. 

Mr. MacIntyre. When you say “filed,” as you did there, it means 
that certainly on the basis of the information before you, they were 
closed—filed and closed from further consideration on the basis of 
those facts? 

Mr. Bascock. I believe that would be a fair statement, yes, sir. 

Mr. MacIntyre. And is that 425 out of 512 that were under study 
during that period of time? 

Mr. Bascock. That period of time, and reaching back for years. 

Mr. MacIntyre. These were the ones that were closed in that 10- 
month period? 

Mr. Baxscock. Yes, sir. 

Mr. MacIntyre. Now I ask you to look at question 38 in the first 
questionnaire, Mr. Babcock. The question is: 


State the number of man-hours worked and the total funds spent by the Federal 
Trade Commission in its recent investigations of alleged violations of its trade 
practice rules in the cosmetic industry. 

What is the answer to that question ? 

Mr. Bascock. The total number of hours, 7,471. 
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Mr. MacIntyre. What is the cost of those hours? 

Mr. Barncock. $23,069. 

Mr. MacIntyre. And will you please inform the committee what 
the status of those investigations is as of now? 

Mr. Barcock. I would have to supply that information. I don’t 
know. There are 60 or 80 of them, certainly. 

Mr. MacInryre. They are still in the field under investigation; are 
they not? 

Mr. Bascock. Well, certainly not all of them, There may be 1 or 2 
left, but not more than that. 

Mr. MacIntyre. Would you inform the committee— may I inquire, 
Mr. Chairman, if you would inform the committee of that later? 

Mr. Evins. How many cases are listed there ? 

Mr. MacIntyre. They are not listed here. We did not ask for a 
list, but just the status of them. 

Mr. Evins. How many cases are involved in the question, Mr. 
Babcock ? 

Mr. Bascock. We started off, I believe, with somewhere around 50, 
and before we got through, we added about 16, something like that. 

Mr. Evins. Could you give the committee an approximate estimate 
of the number of those cases that are now pending in the field under 
investigation ? 

Mr. Bascocx. I would 

Mr. Evrns. If you would prefer to supply that information, then, 
please supply it for the record. 

Mr. McCutiocn. Mr. Chairman, the entire answer to Question 
38 will go in the record, will it? 

Mr. MacIntyre. If it is desired. I do not see any reason why it 
should not. 

Mr. Evrys. The question and answer may be received for the record, 
and Mr. Babcock may supply supplemental or additional information. 

(The material referred to is as follows :) 

Question No. 38: State the number of man-hours worked and the total funds 


spent by the Federal Trade Commission in its recent investigations of alleged 
violations of its trade practice rules in the cosmetic industry. 


NE DUI acre tiie nen eng ssn tte ane eee eee ee ais ee 7,471 
Posi Tenge ent nn ne ee ee enn nee ae ene $23, 069 





This recent investigation was a spot-check to determine whether current 
pricing practices, including promotional allowance policies, of all of the leading 
cosmetic manufacturers were in compliance with trade practice rules for the 
cosmetic industry and the Robinson-Patman Act. There had been complaints 
to the Commission from several sources that various cosmetics manufacturers 
were violating the act and the rules. 

The investigation in selected trade areas was concentrated on 29 principal 
manufacturers, although varying amounts of information were obtained with 
respect to 40 other firms. 

As a result of the information obtained, more complete field investigations are 
being conducted with respect to seven manufacturers with a view toward pos- 
sible institution of formal complaints alleging violations of the Robinson-Patman 
Act. 


Mr. MacIntyre. Now, Mr. Babcock, I would like to ask you to 
refer to question No. 45 of the first questionnaire as answered by the 
Commission on April 14, 1955, and ask you to state the number of 
man-hours worked and the total funds spend by the Federal Trade 
Commission in its recent investigation of alleged violations of the 
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Robinson-Patman Act by the Firestone Tire & Rubber Co. and others 
engaged in the distribution of tires, batteries, and accessories. 

What is the answer to that question? Is all of that answer included 
on the second page? 

Mr. Bascocx. Are you talking about question 45, sir? 

Mr. MacInryre. Forty- -four. I am sor ry. No. That is 45. I was 
correct there. It is No. 45. 

The answer is at the top of the next page. That is the answer as 
you recall it, is it? 

Mr. Baxscock. Yes, sir. I did not compute it. 

Mr. Evins. Did you prepare, Mr. Babcock, the answer to this ques- 
tion from the committee ? 

Mr. Bascock. No, sir. 

Mr. Evins. Who prepared that answer 

Mr. Bancocx. I believe it was done under the general supervision 
of the Executive Director, Mr. Akerman. 

Mr. Evrys. As far as you know, the information supplied there is 
accurate and correct? 

Mr. Bapscock. Yes, sir. 

Mr. MacIntyre. Mr. Chairman, I offer the question and the answer 
for the record. 

Mr. Evins. Without objection, they may be received. 

(The material referred to is as follows:) 

Question No. 45: State the number of man-hours worked and the total funds 
spent by the Federal Trade Commission on its recent investigation of alleged 
violations of the Robinson-Patman Act by Firestone Tire & Rubber Co. and 
others engaged in the distribution of tires, batteries, and accessories. 


The man-hours and estimated cost of investigations of all rubber tire com- 
panies are as follows: 
5 ale 
Man-hours | Estimated 
cost 
Fiscal year 1949 to June 30, 1954: 
Total man-hours (estimated) a 


Estimated cost at average salary of $6,000 per ae... leis a ; | $85, 366 
Estimated cost of travel_. ‘ 





SS UT ae ee ee ee 20, 000 
July 1, 1954 to Feb. 11, 1955: 
Bureau of Litigation__........___- Ree ated Mince) ep otiahecmisis 1, 527 6, 686 
Bureau of Investigation — ___- 1, 827 | 7, 069 
Estimated cost of supervision, stenographic, and administrative ex cpenses 
CAE GEE, OF RUIN 2 54 wks cccdebckenes ed ee | 5, 753 14, 868 
Estimated cost, fiscal year 1949 to Feb. 11, 1955.____._.___- 44, 107 | 133, 989 


Mr. MacInryre. Now, Mr. Babcock 

Mr. McCuutxocu. Mr. Chairman, I would like to interrupt just one 
moment. 

What is the official style on the dockets of the Commission of this 
rubber-battery-tire case? I would like to have the formal title on the 
docket of the Commission. 

Mr. Bascocx. There are three, sir. 

Mr. McCutxocn. I would like to have the formal title of each of 
the three, then, if we have been talking about three. 

Mr. Bascock. File No. 5410032, the Goodyear Tire & Rubber Co.; 
file No. 5410016, the Texas Co.; file No. 5410038, the Firestone Tire 
& Rubber Co. 

Now, there should be an “et al.” on every one of them, because there 
are other companies involved. The one entitled the Texas Co. is in 
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reality the Goodrich Tire & Rubber Co. But we picked up the Texas 
Co. name earlier because they were one of the companies with whom 
Goodrich had an overriding commission contract. 

Mr. McCutrocu. Then I may properly conclude that there are sev- 
eral tire companies who are complained about in this field, and the 
Firestone Tire & Rubber Co. is, 1 presume, selected because it is the 
easiest name to remember ? 

Mr. Bascock. I think so. 

Mr. Evins. That is a conclusion of my colleague. 

Mr. McCuttocn. It could be wrong; is that right? 

Mr. Evins. Mr. Babcock, we have had considerable testimony here 
during these hearings and last year about these cases under inves- 
tigation. I was under the impression that there were one or more of 
these investigations. Now, you have testified that there were three 
such investigations, and I believe last year these cases were discussed 
and testimony was received from the chairman and also from you that 
these matters would in every way be expedited. 

Now, more than a year has passed, and they are still under investiga- 
tion; is that correct ? 

Mr. Bascockx. They are under consideration. 

Mr. Evins. They are under consideration. Now, if the chairman 
made an inaccurate statement regarding the length of time that these 

cases have been under inv estigation or consideration in your Division, 
I would like the record straight. Please tell the committee how long 
each of these three cases that you have enumerated has been under 
consideration or investigation. 

We have asked for a chronology of the cases. Perhaps that will 
supply the information. 

Mr. MacIntyre. Are you prepared now to supply that chronology 
on each of these three cases for the record ? 

Mr. Barcock. Not a studied one, sir. I could give you some infor- 
mation. I would prefer a studied chronology verified from records. 
That should be the one, and I am informed that you will ask or you 
already have asked for such a chronology, and I would much prefer 
that you would use that one, although I can throw some information 
on it. 

Mr. Evrxs. Mr. Babcock, in the interests of saving time, you tell 
this committee in your judgment how long each of these individual 
cases have been under consideration or inv estig: ation in your Division. 

Mr. Bascock. I know a great deal about these cases, Mr. Chairman. 

Mr. Evins. Now, just give us the information on the time, and we 
might save time, because “then we are going to ask you to supply the 
chronology. I believe this information was asked for last week. 

Mr. Bascockx. Two of them came to me when I was in charge of 
the Washington office, and they were investigated on chargés which 
were narrower than those eventually considered. 

Mr. Evins. Now, what date? When? 

Mr. Barcock. I said, in 1949; early 1949. 

Mr. Evrns. In 1949. They came to your attention ? 

Mr. Bascocx. Two of them did, sir. The other one had not been 
docketed. 

Mr. Evins. Had they been with the Commission prior to the time 
they were called to your attention ? 

Mr. Barcock. Not these eases. 
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Mr. Evins. These two—1949 was when two of them were first called 
to the attention of the Commission ? 

Mr. Barscock. There is a chronology of the charges, not against 
these people, but others, back of 1949, but 1949 was the time when, 
under the direction, I believe, of Mr. M: acIntyre here, we undertook 
the investigation of charges and of the scope in which they are now 
being considered. 

Mr. Evins. In 1949; two of them. Now, which two were they, Mr. 
Babeock ¢ 

Mr. Bancock. I find that from the information supplied by my 
docket, or my record room, that the Firestone matter was docketed 
December 8, 1948, and reached my office—that office at that time being 
the W ashington Investigation Office—in 1949, in February. 

Mr. McCunxocn. And that is case number what on the docket? 

Mr. Barscock. 5410038. 

Mr. MacIntyre. Now, from that date until what date was that 
under your supervision when you were attorney in charge of the 
Washington office ¢ 

Mr. Bapcoc K. It was under my supervision there from that date 
until August 30, 1950, when I transmitted it to the Bureau of Legal 
Investigation for the final report. 

Mr. MacInryre. Then it has been back to you for investigation for 
what period of time? 

Mr. Bancock. It stayed with you from that date, August 1950, 
until Mareh 1951, at which time it was referred back with a wider, 
much wider, investigation directive. 

Mr. MacInryre. And it then fell under your supervision until 
what date? 

Mr. Bascock. Under my direct supervision, and remained under 
my direct supervision, until July 1954, at which time we formally 
reported on it. 

Mr. MacInryre. And since then it has been in the Bureau of Litiga- 
tion of the Federal Trade Commission ? 

Mr. Bascock. Since then it has been initially under our joint con- 
sideration—I tried to set up an arrangement whereby my project attor- 
ney and the trial attorney could jointly work forward on this to the 
end that we could come out with something to send up to the Commis- 
sion in the way of a recommendation upon which we could all agree. 

That did not eventuate, and technically, at least, it was referred to 
the Bureau of Litigation, my figures show, October 17, 1954. But 
prior to that date for 2 months, we were in joint conference with dif- 
ferent members of the trial staff. 

Mr. Evins. Mr. Babcock, just to get the information for Mr. Mc- 
Culloch and myself, you testified that as of December 1948, was when 
the Firestone case originated with the Commission; is that right ? 

Mr. Bancock. My record room shows that that is when the matter 
was docketed for investigation, sir. 

Mr. Evins. Docketed for investigation. But you do not know how 
long it might have been there prior to docketing, but it was docketed 
in December 1948? 

Mr. Bascock. Yes, sir. 

Mr. Evins. Now, you were testifying about the two other cases, and 
you said 1949 was when they came to your attention ? 
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Mr. Bascocx. I will call your attention to the fact, Mr. Chairman, 
that they did not come to my attention until 1949. 

Mr. Evins. In 1949 they came to your attention, and you have no 
knowledge as to how long they might have been with the Commission 
prior to that time? 

Mr. Bascockx. The docketing date, Mr. Chairman, was December 
8, 1948. 

Mr. Evins. December 8, 1948? 

Mr. Bascock. That was the date that it was formally docketed for 
full investigation. 

Mr. Evins. All three of them? 

Mr. Bascock. No; the Firestone. 

Mr. Evins. The Firestone in December 1948. Now, how about the 
other two? When were they docketed ? 

Mr. Bascocx. The Goodrich file shows that it was docketed on 
August 31, 1945. 

Mr. McCutiocn. Nineteen when ? 

Mr. Bascock. 1945. 

Mr, Evins. 1945. And the others were docketed in 1948? 

Mr. Bascock. Yes. 

Mr. Evins. Now, if you will supply this committee with a chronol- 
ogy of those three cases under investigation, I think it would be help- 
ful. Here is an important case that has been pending since 1948 and 
two cases that have been pending since 1945. 

Mr. Bascock. No, sir. 

Mr. Evins. Well, you just testified they were docketed——— 

Mr. McCutiocn. Goodrich was 1945. 

Mr. Evtns. I understood that was the date of the other two. That 
was the Goodrich? 

Mr. Bascock. The Goodrich. 

Mr. Evins. What was the date of the other one? 

Mr. Bascocx. The Goodrich docketing date shows August 27, 1948. 

Mr. Evins. Now, Goodrich was August 27, 1948. And Firestone 
was December 8, 1948; is that right? And what was the name of the 
other company ? 

Mr. Bascock. Goodyear. 

Mr. Evrns. Goodyear. All right. Now, we have those. 

Mr. Bascock. Wait a minute. I don’t know whether we have those 
straight or not. I would like to review them: Firestone, December 
1948; Goodrich, August 1945; Goodyear, July 1948. 

Mr. McCutiocu. So both the Goodrich and Goodyear cases were 
docketed before the Firestone case, according to your records? 

Mr. Bascock. According to the records supplied to me, and I be- 
lieve them to be accurate, sir. 

Mr. Evtns. Now, if you will supply this committee with the chronol- 
ogy of these three cases separately, it would be very helpful. This 
committee has been rather concerned over the progress of these cases. 
We had testimony last year that they would in every way be expedited, 
and we have also had testimony that when it almost reached the Com- 
mission, then it was referred, one of the cases, to a junior attorney to 
look over again. 

Are you trying to arrive at a joint conclusion in which all divisions 
and all legal points of view can concur before reaching the Com- 
mission ? 
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Mr. Bascock. I believe you have some notice of differences of opin- 
ion between the Bureau of Litigation 

Mr. Evins. I know. But you testified that you were trying to arrive 
at a joint conclusion, something to that effect, just briefly a while ago. 
That was your own words. 

Mr. Bascock. That was nearly a year ago in July and August when 
the cases first were completed, and the project attorney and the trial 
men were attempting to expeditiously agree and refer them up to 
the Commission. 

Mr. Evins. Now, we have had testimony that if everybody agrees 
you can close a file down at the Commission. If everybody concurs 
then the Secretary has the power to close the case. Is that what you 
were trying to arrive at, where everybody can concur and agree and 
then the secretary can close the files? Is that what you were trying 
to arrive at? 

Mr. Bascock. So far as I am concerned, I was trying to sustain 
my opinions and my recommendations. That is all I can 

‘Mr. Evins. And your opinion was to go forward and prosecute the 
case; is that right? I mean, we are just trying to find the facts, Mr. 
Babcock. What was your opinion on the three cases? 

(No response. ) 

Mr. Evins. We will withdraw the question if the gentleman does not 
wish to testify as to what his recommendations in these cases were. 

Mr. Bascocx. Mr. Chairman, I want to serve this committee in 
every way I can, but I do not know. 

Mr. Evins. You think it is. best in the public interest not to say ? 

Mr. Bascock. I have a deep feeling that it would be better not to 
point up 


Mr. Evins. We will not press the gentleman. But let me ask you 
a few more questions. 


Mr. Bascock. Not to point up in this hearing the controversies on 
the merits, as I may say, at this point. 

Mr. Evins. Now, these are three important cases that have been 
long pending, under your direction, and you have testified that you 
were trying to arrive at a joint deter mination or a joint conclusion. 
Do you expect that you will ever get unanimous leg: al opinion among 
all the lawyers as to what should be done in these cases ? 

Mr. Bascocx. I think we can get a position eventually to endorse 
up to the Commission; yes, sir. It may contain dissents and argumen- 
tation. 

Mr. Evins. Of course, if it does contain dissents, then in that 
event it would reach the Commission; is that right? 

Mr. Bascock. Yes, sir, that is correct. 

Mr. Evins. Under the present procedure if the last memorandum 
on top contains dissents, then it would reach the Commission? 


Mr. Bascock. No one short of the Commission is going to close this 
case. 


[ Laughter. ] 
Mr. Evrxs. You could not tell the committee why they have not been 
closed before now ¢ 


Mr. Bascock. Yes, I can give you his name. You are talking to him 
as a witness. 


Mr. Evins. It is the procedure—— 
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Mr. Bascock. That is not the only reason, but that is one. 

Mr. Evrns, It is the present procedure at the Commission that if 
you have unanimous agreement, unanimous concurrence among all 
the lawyers that review the file, then that matter does not reach the 
Commission ? 

Mr. Barcock. It can reach the Commission. That decision as to 
whether it reaches the Commission is at the discretion of the Secre- 
tary, but he can, if he elects, close it. 

Mr. Evins. The Secretary has power under the reorganization plan, 
if he elects, to close the file ? 

Mr. Barcock. You understand that if everyone agrees that a matter 
ought to be closed, and he is doubtful or any Commissioner or any- 
body expresses an interest in the matter, it promptly reaches the 
Commission. 

Mr. Evins. The Secretary has the power to close a case, but the 
Chief of the Bureau of Tiveeti pation does not have the authority 
to close a case; is that correct ? 

Mr. Bascock. We file a great many cases in our Bureau. If that is 
closing, then we do; a good many complaints; yes, sir. 

Mr. Evins. Of course, you look over letters or petitions or briefs 
and you determine whether or not the public interest is involved and 
whether or not interstate commerce may appear ? 

Mr. Bascock. Yes. 

Mr. Evins. And if they do not appear to your satisfaction, then 
those matters are filed ? 

Mr. Barncock. Yes, sir. 

Mr. Evtns. But I am talking about cases that have been investigated, 

cases under your direction in which there has been, let us say, a full 
field investigation. Do you have authority to close those? 

Mr. Bascock. No, sir. 

Mr. Evrns. You can only determine whether or not to proceed with 
an investigation ? 

Mr. Bascock. Yes, sir. I can close down the investigation at my 
discretion. If I have proceeded in a matter far enough to make up my 
mind that there is no merit to it, I can close down the investigation 
and refer the thing to the Secretary. 

Mr. Evins. But the Secretary has the power to close a case under 
the present procedure at the Commission ? 

Mr. Bascock. Yes, sir. 

Mr. Howrey. Under certain circumstances. 

Mr. Evrys. With certain criteria. 

Mr. Baxcock. I assume that has been gone over here many times; 
yes, sir. 

Mr. Secrest. I think we ought to point out for the record, if I might 
a minute, that I think it should go in there that where a Member of 
Congress, the House or Senate, has ever written a letter concernin 
a case, the Secretary automatically refers that to a Commissioner cad 


that takes in a big number of cases. 

Mr. Evins. I understand that there are a number of classes. But 
fundamentally, the Secretary has the authority under the reorganiza- 
tion plan to close a case, and that basically is where all attorneys 
concur and agree, and there is no disagreement ? 

Mr. Bascocx. That is right. 
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Mr. Evins. But if there is disagreement, evidenced by a dissenting 
memorandum, then that case would have to be referred by the Secre- 
tary to the Commission. 

Mr. Bapcock. Yes. 

Mr. Evins. Now, then, in these cases that we have discussed, there 
has been some disagreement, and you have not arrived at a joint con- 
clusion or joint agreement, and you are still conferring with other 
attorneys to see if you can reconcile these differences ? 

Mr. Bascock. We have invoked the procedure established when the 
Bureau of Investigation and Bureau of Litigation cannot agree that 
the matter should be closed or a complaint should issue. 

Mr. Evins. Now, who does Mr. Cook work for, Attorney Cook, who 
was referred to in testimony ¢ 

Mr. Morenouse. Me. 

Mr. Bascock. He was a junior attorney down in the Washington 
field office. Comparatively recently he was transferred to the General 
Counsel’s office. I don’t know the date. 

Mr. Evins. Now, you may be able to reach an agreement, because he 
has served in both divisions. He has served in the Investigation 
Division and also in the General Counsel’s Division. 

Mr. Bascock. Most of us have, as you know. 

Mr. Evins. If you will supply the committee with the chronology of 
these three cases under investigation, it will be helpful and appre- 
ciated, because the committee expressed concern last year, and we had 
testimony that they would in every way be expedited, and I feel that 
with the background of these cases and with the length of time which 
vou have indicated they have been filed, that they should before now 
have reached the Commission. 

That is my personal view, and I could be wrong about the matter. 

Mr. Bascock. Could I say just one word on that point ? 

Mr. Evins. Yes, Mr. Babcock. 

Mr. Bancock. These cases are tremendously complicated. For ex- 
ample, we investigated some 14 or 15 prime suppliers on charges of 
Eatin Paton violations, people who were selling to these three 
rubber companies. That was just one aspect of it. The undertaking 
of 14 or 15 major type Robinson-Patman investigations in and of itself 
is a tremendous task, and I could only at any time use but 6 men, which 
Was a seen vercreye part of my staff, on this work. And I took 
6 of my best lawyers, using them all this time on these investigations. 

The second phase of the investigation was the alleged violations by 
these people in their redistribution of the products which they bought 
from these prime suppliers. And the third and most controversial— 
and it has been controversial for 25 years, to my certain knowledge— 
is the question of the illegality or legality of the so-called overriding 
commission plans employed by these people. 

Mr. Evins. I should say to my friend, if those matters have been 
doubtful or in question for 25 years, it seems to me that the Commis- 
sion should take action on a case and have the matter clarified, and not 
just let it keep hanging fire and have evidence of dragging of feet. 

Mr. Bascock. When we first interested ourselves in this, they all 
abandoned it, by agreement, and it later was revived. Then during 
the war for a long period of time at the request of the people in au- 
thority all these cases went on suspense. We were not to interfere 
with oil companies or rubber companies in those areas at that time 
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because of announced policy which was, I believe, certainly over and 
beyond the Commission itself to establish. 

Mr. Evins. Now, wait a minute. This was during the war, the 
emergency ? 

Mr. Bascock. Yes, sir. 

Mr. Evins. And was that direction from President Truman ? 

Mr. Bascock. All I know is that the Commission placed these con- 
siderations, all considerations with respect to oil and I believe rubber— 
there may be others—I don’t know—on suspense, which means—— 

Mr. Evins. Was that World War II or the Korean war? 

Mr. Barcock. That was World War II. 

Mr. Evins. Well, that was before the Hoover Commission reorgani- 
zation plan went into effect. 

Mr. Bascocr. It certainly was. 

Mr. Evins. Now, the Commission is supposed to be independent in 
its operations. 

Mr. Bascock. That is a good expression “supposed to be.” We con- 
formed, I understand 

Mr. Evins. You did not have a Hoover Commission program in 
effect at that time, and the Commission was supposed to be an arm of 
Congress. 

Mr. Bascock. We had a chairman at that time. 

Mr. Howrey. Tennessee was chairman. 

Voices. Tennessee. 

Mr. Evins. I can understand your actions under the Hoover reor- 
ganization, but I cannot fully understand your actions when you were 
not under that except as you testified under a period of emergency. 

Mr. Bascock. I am not sure that I have not left the wrong im- 
pression with you. Iam talking about these general considerations of 
the overriding Commission. There is a tremendously complicated 
legal question involved in that thing, on which I will fill this room 
with lawyers and maybe no two of them will agree on it. It is 
difficult. 

Mr. Evins. It seems to me that the Chairman, the man who was 
Chairman of your Commission, might have been in doubt, but over 
a period of 25 years, it seems that someone should have seen fit to 
settle the matter. 

Mr. Bascock. I am a dedicated man in that proposition. I have 
lived with it for more than 30 years, maybe not that, but as you know, 
I have been with this Commission a long time. And I only hope to 
live to resolve it. Noman has dedicated himself more to the resolution 
of it than I have. 

Mr. Evins. Tell this committee what has been the intervening factor 
that has caused the delay since July 14, last year, at which time you 
testified that these matters would be in every way expedited. What 
new or additional or other factors? 

Mr. Baxscock. I do not think there has been a day when more 
than—I was going to say—five men, but maybe more, have been work- 
ing steadily, and I assure you, Mr. Chairman, conscientiously, to do 
just what we try to do. But you cannot move in areas like this 
uncertainly. 

Mr. Evins. Is the reason because you were trying to arrive at a 
unanimous opinion, or is it that you just cannot get all the facts to 
the Commission ? 
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Mr. Bascock. It is the tremendous weight of the complicated evi- 
dence and the unexplored areas of the law involved. 

Mr. Evins. Well, you lawyers are all experts down there. You are 
experts. Youareskilled men. Youare able men. 

r. Bascock. I will accept the nomination. 

Mr. Evins. It would seem to me that with this great reservoir of 
talent and this great ability and great skill which I know the witness 
possesses, that with all of this background ard with all of the staff 
and with all of the appropriations and with the fine abilities, that 
you would be able to arrive at some affirmative conclusions or negative 
conclusions, and at least not let the matter continue to hang in the air 
and in abeyance. 

Mr. McCutxocu. Now, Mr. Chairman, I would like to ask a direct 
leading question of Mr. Babcock. And I want your studied, sincere 
and I know it will be sincere—answer to this question. 

To your knowledge or in your opinion has the present Chairman 
of this Commission delayed, either directly or indirectly, proceedings 
in any one of these three cases? 

Mr. Bascock. No, sir. 

Mr. Evins. Nobody has charged that, Mr. MeCulloch. 

Mr. McCuuxocn. I did not say anybody had charged it, Mr. Chair- 
man, but there was some inference left with me early in these hearings 
that he might have indirectly or directly—I don’t know—been re- 
sponsible, and I wanted that cleared up in my mind. 

Mr. Evrns. It was in his province to draw that conclusion from the 
testimony. 

Mr. McCutiocn. No; I did not draw it from the testimony. I will 
testify in that field myself. I drew it from some of the statements 
that were made here. 

In your opinion, has any member of the Commission delayed action 
in any 1 or all 3 of these cases? 

Mr. Bascock. No, sir, to my certain knowledge. 

Mr. McCutiocn. Now, I understood, and I am reluctant to discuss 
these matters because these cases are pending, but I understood that 
there was a difference of opinion between people in the Bureau of 
Investigation and the Bureau of Litigation over one or all of these 
cases. Is that right? 

Mr. Barncock. That is correct. 

Mr. McCutiocn. And was that difference of opinion strongly held 
to and maintained over a period of weeks and months and even years? 

Mr. Bascock. Since last July that condition has existed. 

Mr. McCutxocn. Did it ever exist before that time? 

Mr. Bascock. No, sir. 

Mr. McCuttocn. It did not? There was no difference of opinion 
as to immediate trial or immediate joining of the issues in these cases ? 

Mr. Bascock. It could not, because the whole thing was in the area 
of the Bureau of Investigation up to that time. . 

Mr. McCuttocn. And it came into conflict again at what time? 

Mr. Bascocx. The field work, the recommendations, the bound 
reports were prepared and delivered in July 1954, after a sustained 
period of investigation. And it was at that time that the question of 
whether or not a complaint should issue, and if so, on what count or 
counts, came into focus. 
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Mr. McCuttocu. That is all. 

Mr. Evrns. Mr. Babcock, now, will you give us a direct and straight- 
forward answer? Had not this reorganization plan gone into effect 
which changed the system with which you were all familiar, these 

vases under ~ investigation would have reached the Commission long 
before this time had this system not been changed, in your judgment 
or opinion? Now, tell the committee your answer, your honest 
answer. 

Mr. Bascockx. The best answer I can give, Mr. Chairman, is that 
the reorganization did not slow the development of these cases in 
any way. 

Mr. Evins. Not the development of these cases. But I understood 
you to testify earlier that this change took place after July of 1954. 
Now, when you were responsible for investigations, your men investi- 
gated the facts and got the evidence, and they reported it to the Com- 
mission. But now you have got a different system in effect, and even 
though you investigate a case, a project attorney can look the file over 
and he will say, “Well, I need some more information. I will write 
out in the field and get some supplemental investigation.” 

Mr. Bascock. Maybe I can answer that by telling you what would 
have happened under the old system. 

Mr. Evins. We are trying to find out if these cases might not have 
proceeded faster than under the new system. 

Mr. Baxscock. I will lay out the two systems 

Mr. Evrys. Now, just a minute. If you feel that these cases would 
have proceeded faster under the new system, so testify, or tell us. 
Under which system, in your judgment, would these cases have pro- 
ceeded to the Commission in a faster period of time? 

Mr. Barcock. Under the present system. 

Mr. Evrxs. All right. Very good. 

Mr. Barscock. I can demonstrate it if you want. 

Mr. Evrws. In other words, under the older system they would have 
been delayed even longer? 

Mr. Barcock. That is my opinion. You asked my opinion. 

Mr. Evins. That is what I asked. 

Mr. Bascock. I can trace the course of the cases under the old sys- 
tem and the new one, if you wish. 

Mr. Evrxs. You were going t6 give us the chronology of these cases, 
and I think that will expedite all matters. 

Mr. Barcocr. I am not clear on that point, Mr. Chairman. There 
already is to be tendered a chronology. Now, do you want a second 
one from me? 

Mr. Evins. No. We want one chronology of each of the three cases, 
as to where they have taken place. 





FEDERAL TRADE COMMISSION, 


Washington, D. C., October 11, 1955. 
Hon. Jor L. Evins, 


Chairman, Subcommittee No. 17, 
Select Committee on Small Business, 
House of Representatives, Washington, D. C. 

I}FAR CHAIRMAN Evrns: Pursuant to your request, there is set forth below 
a chronology of the rubber-tire-quantity-limit matter : 

July 3, 1947: Memorandum to the Commission from the general counsel, Direc- 
tor of Office of Legal Investigation, Chief Economist, and Assistant Chief Trial 
Counsel recommending a resolution for an investigation looking to action under 
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the quantity-limit proviso of section 2 of the Clayton Act with respect to the tire 
industry. c 

July 7, 1947: Commission adopted resolution as recommended above, approxi- 
mately 50 tire companies to be required to file special reports with the Com- 
mission. 

July 7, 1947: Matter assigned to Mr. Philip R. Layton. 

July 21, 1947: Chief trial counsel submitted memorandum to the Commission 
recommending that the Commission authorize him to proceed to plan for hearings 
in this matter. 

July 23, 1947: Commission authorized chief trial counsel to proceed with plans 
for hearings. 

July 28, 1947: Chief trial counsel designated Messrs. MacIntyre and Sheehy 
to be in immediate charge of securing the necessary data from the rubber 
companies. 

January 30, 1948: Commission adopted resolution directed to the B. F. Good- 
rich Co., Goodyear Tire & Rubber Co., Inc., U. 8. Rubber Co., and Firestone Tire 
& Rubber Co. ordering them to file with the Commission on or before February 
24, 1948. special reports. 

February 25, 1948: Commission issued notices of default against each of the 
companies named in the preceding paragraph for failure to file the ordered 
reports. 

March 5, 1948: Commission withdrew above notices of default and extended 
time for filing reports until March 15, 1948. 

March 8, 1948: Commission reconsidered action of March 5 and approved 
resolutions requiring submission of data on the four above companies on or be- 
fore March 26, 1948. 

April 27, 1948: Commission approved letter for use in obtaining information 
from 22 additional manufacturers of tires and tubes. 

May 7, 1948: Commission approved revised form of letter to obtain informa- 
tion from the above 22 tire and tube manufacturers. 

July 6,1949: Director of Bureau of Litigation, Associate Director of the Bureau 
of Legal Investigation, and Chief: of the Division of Antimonopoly Trial sub- 
mitted a report and recommendation of the investigation of the rubber tire 
industry. At the conclusion of this report, it was recommended that the Com- 
mission conduct a rulemaking proceeding to fix a quantity-limit rule in the 
rubber tire industry. 

September 1, 1949: Commission directed the Director of the Bureau of Litiga- 
tion to prepare a notice of hearing on a proposed rule to fix quantity limit for 
replacement of rubber tires and tubes. 

September 9, 1949: Commission fixed a carload of 20,000 pounds for replace- 
ment rubber tires and tubes as proposed quantity limit. 

September 28, 1949: Commission approved and ordered issued notice of hear- 
ing on quantity-limit rule. 

November 4, 1949: Commission approved an amendment to the notice of hear- 
ing previously published in this matter extending the time for filing of written 
data from November 18 to December 19, 1949. 

December 9, 1949: Commission granted motion of counsel for Goodyear, Good- 
rich, and Firestone for extension until January 19, 1950, within which to file 
written data. Commission also directed that hearings be scheduled to begin 
on February 7, 1950, rather than January 9, 1950. 

December 29, 1949: Action instituted by Goodyear and Goodrich in United 
States District Court of the District of Columbia to enjoin quantity-limit pro- 
ceeding. 

January 3, 1950: Commission denied request of Goodyear and Goodrich to 
extend the date for filing data from January 19, 1950, to a date 30 days after 
disposition of the action instituted as indicated above. The General Counsel 
was designated to represent the Commission in action commenced in district 
court. 

January 4, 1950: Commission denied request of counsel for United States 
Rubber for an extension of the date for submission of the data to 30 days before 
final disposition in the action brought by United States Rubber on December 30, 
1949, in the District Court for the District of Columbia. Commission also denied 
request of Firestone Tire & Rubber for an extension. 

February 7, 1950: Commission opened hearings in quantity-limit proceeding. 

February 17, 1950: Hearings were adjourned until further notice. 

March 20, 1950: Commission ordered filed memorandum of Assistant General 
Counsel reporting that judgment was entered sustaining Commission’s motion 
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to dismiss action instituted by Montgomery Ward to restrain Commission from 
proceeding further in quantity-limit investigation. 

April 4, 1951: Commission ordered rule fixing and establishing a carload 
quantity limit to be promulgated and that such a rule be prepared and drafted 
under the direction of Commissioner Carson. 

November 20, 1951: Commission ordered that Quantity Limit Rule 203-1 be 
promulgated, to be in full force and effect on and after February 4, 1952. 

December 20, 1951: Commission delayed effective date of Quantity Limit Rule 
to April 7, 1952. 

January 16, 1952: Chairman Mead directed that Bureau of Antimonopoly was 
to be responsible for representing the Commission before the courts until other- 
wise directed. The General Counsel was directed to make available the services 
of Attorneys Truly and Curtis and Mr. Layton, who was to be assigned to the 
matter, was to have the privilege of consulting and advising with the General 
Counsel and his assistants. 

October 20, 1952: Motion to dismiss argued in following cases: 

at 922-52. The B. F. Goodrich Company vy. Federal Trade Commission, 
et al. 


C. A. 927-52. The General Tire &€ Rubber Company v. Federal Trade Com- 
mission, et al. 


C. A. 928-52. The Goodyear Tire & Rubber Company, Inc. v. Federal Trade 
Commission, et al. 


C. A. 933-52. The Firestone Tire &€ Rubber Company v. Federal Trade Com- 
mission, et al. 


C. A. 945-52. Allied Tire & Battery Company, et al. v. Federal Trade Com- 
mission, et al. 


C. A. 947-52. United States Rubber Company v. Federal Trade Com- 
mission, et al. 

C. A. 967-52. Inland Rubber Corporation v. Federal Trade Commission, 
et al, 

c. A. 968-52. Pacific Tire &€ Rubber Company v. Federal Trade Com- 
mission, et al. 

C. A. 969-52. Denman Rubber Manufacturing Company v. Federal Trade 
Commission, et al. 

C. A. 970-52. The Mansfield Tire € Rubber Company v. Federal Trade Com- 
mission, et al. 

C. A. 1014-52. Carlisle Corporation v. Federal Trade Commission, et al. 

C. A. 1021-52. Durkee-Atwood Company v. Federal Trade Commission, 
et al. 

C. A. 1048-52. Seiberling Rubber Company v. Federal Trade Commission, 
et al. 

Cc. A. 1140-52. Dunlop Tire and Rubber Corporation v. Federal Trade 
Commission, et al. 

C. A. 1168-52. Missouri Farmers Association, Inc. v. Federal Trade Com- 
mission, et al. 

C. A. 1432-52. Western Auto Supply Company v. Federal Trade Com- 
mission, et al. 

C. A. 1476-52. Montgmery Ward & Co., Incorporated v. Federal Trade Com- 
mission, et al. 

C. A. 2132-52. The Dayton Rubber Company v. Federal Trade Commia- 
sion, et al. 

C. A. 2295-52. Lee Rubber & Tire Corporation v. Federal Trade Com- 
mission, et al. 

C. A. 3383-52. The American Oil Company v. Federal Trade Commission, 
et al. 

November 25, 1952: District judge issued order dismissing the cases. 

July 16, 1953: United States court of appeals reversed judgment of United 
States district court dismissing suit for injunctions against quantity-limit rule 
and remanded the cases to the district court with direction to entertain the suits 
and try the issues. 

August 26, 1953: Commission dispatched letter to Solicitor General requesting 
application to Supreme Court for writ of certiorari to review circuit court of 
appeals decision. 

October 1, 1953: Assistant Attorney General Barnes advised that Department 
of Justice would not seek certiorari. 

December 15, 1953: General Counsel, Director of the Bureau of Antimonopoly 
and Atterney Layton directed to confer with the United States attorney in 
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Department of Justice to make sure that this matter progresses in the most 
expeditious manner. 

March 1954: Government answers filed with United States District Court for 
the District of Columbia, on behalf of all defendants, except defendant Lowell 
B. Mason. 

August 30, 1954: United States District Court for the District of Columbia 
issued consent order consolidating all cases for purposes of pretrial and trial 
proceedings. 

March 30, 1955: United States District Court for the District of Columbia 
issued consent order consolidating all cases for purpose of filing of motions for 
summary judgment. 

May 12, 1955: Government filed motion for summary judgment in United 
States District Court for the District of Columbia. 

June 9-10, 1955: Cases calendared by United States District Court for the 
District of Columbia for argument on motion for summary judgment. 

September 7, 1955: Summary judgment entered for rubber tire and tube 
companies. 

September 22, 1955: Commission authorized letter to Department of Justice 
requesting appeal to circuit court of appeals. 

Nore.—In both district and circuit court of appeals, the Commission did not 
oppose a stay as to effectiveness of the rules. 

Sincerely yours, 
‘Roneert T. Secrzst, Commissioner. 


FEDERAL TRADE COMMISSION, 
Washington, D. C., October 11, 1955. 
Hon. Joe L. Evins, 
Chairman, Subcommittee No. 1, Select Committee on Small Business, 
House of Representatives, Washington, D. C. 


Dear CHAIRMAN Evins: Pursuant to your oral request, there is set forth below 
a chronology of the so-called “tire, battery, and accessory” investigations at the 
Federal Trade Commission. As you know, these matters involve the sales 
methods of three major tire companies, Goodrich, Goodyear, and Firestone. The 
principal question is their practice of paying commissions to oil companies on sales 
of tires, batteries, and accessories to the oil company dealers. 

Since the three cases were treated separately prior to 1951, the chronologies 
leading up to that date are separate and thereafter there is set forth a joint 
statement applicable to all three cases. 


B. F. GOODRICH TIRE AND RUBBER 


October 9, 1936: Commission directed that chief examiner conduct investiga- 
tion. 

March 23, 1987: Report recommending further investigation. 

January 6, 1938: Chief examiner recommended holding in abeyance pending 
United States Rubber case. 

February 7, 1938: Commission returned file to chief examiner. 

February 12, 1942: Chief examiner recommended that file be closed because of 
orders of WPB precluding granting of special discounts and commissions. 

February 18, 1942: Commission placed file on suspense for duration. 

August 17, 1949: Commission removed file from suspense calendar and ordered 
matter returned to the Director, Bureau of Legal Investigation, for investigation. 

December 8, 1949: Assigned to Attorney McManus for review. 

July 27, 1950: Assigned to Attorney Fischer for report and recommendation. 

August 16, 1950: Memorandum to Commission. 
February 9, 1951: Assigned to Attorney Rountree. 


GOODYEAR TIRE AND RUBBER CO. 


April 28, 1948: Complaint received regarding Goodyear’s payments of com- 
missions. 

August 27, 1948: Application for complaint docketed and assigned for 
investigation. 
October 11, 1949: Final report of attorney-examiner. 
December 9, 1949: Assigned to Attorney McManus for review. 





448 FEDERAL REGULATORY COMMISSIONS AND AGENCIES 


April 19, 1950: Review-Attorney McManus recommended comprehensive inves- 
tigation. 

July 27, 1950: Assigned to Attorney Fischer for report and recommendation. 

August 16, 1950: Memorandum to Commission. 


FIRESTONE TIRE AND RUBBER CO. 


June 29, 1948: Complaint re Firestone practices. 

August 3, 1948: Assigned for preliminary investigation. 

September 30, 1948: Attorney-Examiner Carmichael recommended docketing 
of application for complaint. 

November 15, 1948: Chief Examiner Powers and Director, Bureau of Investi- 
gation and Litigation concur in recommendation. 

December 10, 1948: To New York for investigation with Atlas Supply Co. 

February 8, 1949: File returned with recommendation that it be handled 
separately. 

April 1, 1949: To Washington field for investigation. 

August 28, 1950: Final report of Attorney-Examiner Vernon Taylor. (This was 
as a sec. 2 (f), Clayton Act matter although the matter of payment of commis 
sion to oil companies was mentioned in the original complaint. ) 

August 31, 1950: Assigned to Attorney Rountree for review. 


JOINT TIRE, BATTERY, AND ACCESSORY INVESTIGATIONS 


January 8, 1951: Memorandum by Everette MacIntyre, Chief of the Division of 
Investigation and Litigation, Bureau of Antimonopoly, recommending simul- 
taneous field investigation of these cases. 

February 7, 1951: Attorney Rountree prepared memorandum suggesting scope 
of investigations following conference among Attorneys Rountree, MacIntyre, 
Creel, and Widmann. This scope was later curtailed following conference among 
Attorneys MacIntyre, Sheehy, and Babcock. : 

March 1951: Cases forwarded to the Washington Field Office for investigation 
from the Division of Investigation and Litigation. 

August 1954: Cases were forwarded to the Bureau of Investigation from the 
Washington field office with final report. (In the reorganization of July 1, 1954, 
the Bureau of Investigation was formed and it took over investigative matters. ) 

October 1954: Files were referred from the Bureau of Investigation to the 
Bureau of Litigation where they were assigned to Mr. Philip Layton with At- 
torneys Dias, Goodhope, and Schrimsher to assist him. 

January 31, 1955: The Bureau of Litigation returned the files to the Bureau of 
Investigation. 

May 6, 1955: Bureau of Investigation returned the cases to the Bureau of 
Litigation. The attorneys who worked on this phase of the case were the 3 men 
who investigated the cases, Messrs. Garvey, Janson, and Rogel and also Mr. 
Gercke, Manager of the Washington Field Office. 

May 23, 1955: The Bureau of Litigation sent a memorandum to the Bureau 
of Investigation. 

May 24, 1955: Bureau of Litigation referred matter to the Executive Director 
by memorandum. 

May 27, 1955: There was a meeting of representatives from both Bureaus 
(Investigation and Litigation) with the Executive Director to consider this 
matter. Present at this meeting were Messrs. Sheehy, Layton, Dias, Schrimsher, 
and Goodhope in the Bureau of Litigation and Messrs. Babcock (Director of the 
Bureau), Garvey, Janson, Rogel, Gercke, Williams, and Rountree from the 
Bureau of Investigation, and Messrs. Akerman and Heim from the Office of the 
Executive Director. Messrs. Rountree and Williams are connected with these 
investigations as review attorneys from 1950 or earlier. 

June 3, 1955: Bureau of Litigation furnished the Executive Director with a 
memorandum prepared by Mr. Layton. 

June 6, 1955: Bureau of Investigation furnished the Executive Director with 
memorandum following the conference. 

September 21, 1955: Following research by Mr. William H. Cook covering the 
cases, on September 21, 1955, they were referred to the Bureau of Litigation with 
instructions that they draft complaints and submit them to the Commission with 
their recommendations. 

Very truly yours, 
Atex. AKgRrMan, Jr., 
Eavecutive Director. 
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Mr. Evins (continuing). Mr. McCulloch, do you have any further 
questions of Mr. Babcock? 

Mr. McCun.ocn. No. 

Mr. Evins. Mr. MacIntyre? 

Weare going to run for just a few minutes. That is the first bell. 

Mr. MacIntyre. 

Mr. Macinryre. Mr. Babcock, when you testified just a few days 
ago, the question was asked you about what had been designated as a 
Babcock list in connection with this reduction-in-force program. I 
believe you testified not once but four times that you had no knowledge 
of any such list? 

Mr. Bascock. Yes, sir. 

Mr. MacIntyre. Now, would you be able to testify about the knowl- 
edge of suggestions—maybe it is not designated properly as a list— 
but suggestions in a memorandum that you submitted to these people 
who were to make these reductions in force as to who should be 
reached ¢ 

Mr. Bascocx. Well, Mr. MacIntyre, I truthfully testified I knew of 
no list. 

Mr. MacInryre. Let us talk about a memorandum, now, and not a 
list. 

Mr. Bascock. I went back to my office and had a thorough search 
made of all the records in my office to see if there was something that 
could be characterized as a list. Now, I found a memorandum ad- 
dressed to Mr. Delaney, in which I made my own evaluation of the 
qualifications of four men in the New York office. It was not in the 
nature of a list, but maybe in the spirit of your question, that should 
be told here. 

I found a second statement addressed to the Personnel Office in 
which in substance I stated that if it became necessary to RIF in the 
Chicago office, that in my judgment that separation, if possible, should 
take place in the following order, and I believe on that list were not 
more than eight names. I cannot remember exactly how many names, 
and that list, if you want to so characterize it, expressed my opinion 
as to the order in which they would be separated, assuming that there 
was any discretion that could be exercised. 

Mr. MacInvyre. What about the Washington field office / 

Mr. Baxscock. | could not find any list on those. 

I want it understood that from time to time in that area I was con- 
sulted with respect to my opinion as to the qualifications of certain 
men engaged in legal investigational work of which I personally had 
a know alah and it was freely given, and often to my unhappiness. 
My efforts were more to retain men than to get rid of them. I had 
certain tried and true men, men in whom I had 1 or 2 years of invest- 
ment, training them, and you don’t become a legal investigator, as you 
well know, in a year, and [ hated to lose them, but it had to be. 

Mr. MacIntyre. And this advice that was sought and you gave, 
unhappily gave, was in connection with the consideration that was 
being given to the reduction-in-force program of that date? 

Mr. Bascock. I don’t know what the import of it is. 

Mr. Evins. An important vote is on the floor on the highway con- 
struction bill, and it will be necessary that the committee stand ad- 
journed. We hope to conclude these matters with respect to the Fed- 
eral Trade Commission shortly after lunch. 
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The committee stands adjourned until 2 o’clock. 
(Whereupon, at 12:25 p. m., the subcommittee recessed to recon- 
vene at 2 p. m., the same day.) 


AFTERNOON SESSION 


Mr. Evins. The committee will come to order. 

Is Mr. Layton in the room? Will you please come forward. 

You do solemnly swear that the testimony that you are about to give 
before this committee will be the whole truth, nothing but the truth, 
so help you God? 

Mr. Layton. I do. 


TESTIMONY OF PHILIP R. LAYTON, TRIAL ATTORNEY FOR 
FEDERAL TRADE COMMISSION 


Mr. MacIntyre. Will you give your full name to the reporter? 

Mr. Layton. Philip R. Layton. 

Mr. MacInryre. You are employed by the Federal Trade Com- 
mission ? 

Mr. Layton. I am. 

Mr. MacIntyre. As a trial attorney ? 

Mr. Layton. Yes, sir. 

Mr. MacIntyre. And presently in the Bureau of Litigation? 

Mr. Layton. Yes, sir. 

Mr. MacInryre. Prior to the establishment of that particular 
bureau, you were in the Bureau of Antimonopoly ? 

Mr. Layton. That is correct. 

Mr. MacIntyre. As a trial attorney ? 

Mr. Layton. Yes, sir. 

Mr. MacIntyre. And during the course of the performance of your 
duties as a trial attorney in the Bureau of Antimonopoly, you were 
assigned Quantity Limit Rule 203-1? 

Mr. Layton. Yes, sir. 

Mr. MacIntyre. And will you briefly describe what you understood 
your assignment to be in that respect ? 

Mr. Layron. Beginning when, Mr. MacIntyre? 

Mr. MacIntyre. Let us describe it from the beginning. 

Mr. Layton. Well, I was eo to the proceeding shortly after it 
was initiated. That was in July, about August, 1947. I worked on 
the investigation phase of it under the supervision of Mr. Sheehy, Mr. 
MacIntyre. When that phase of it was completed, I was assigned to 
carry out the hearing phase of it, which I did following it to com- 
pletion. 

Mr. MacIntyre. Pardon me a minute. When you speak of “com- 
pletion” and of “on that phase,” you mean the issuance of a quantity- 
limit rule by the Commission ? 

Mr. Layton. That is correct. 

Mr. MacIntyre. What was the date of that? 

Mr. Layton. Well, it was early in 1952. 

Mr. MacInryre. And that completed your assignment you had 
there so far been given ? 

Mr. Layton. That was my understanding. 
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Mr. MacIntyre. Did there come to you another assignment to 
handle that matter in court? 

Mr. Layton. There did. 

Mr. MacIntyre. And was this directive that Mr. Sheehy identified 
this morning which was received for the record and dated January 
16, 1952, a copy of that assignment ? 

Mr. Layton. Well, of course, I did not see that, Mr. MacIntyre, 
but I assume from what Mr. Sheehy said that it was. 

Mr. MacIntyre. You did receive an assignment at about that time? 

Mr. Layron. That is correct. 

Mr. MacIntyre. That was an assignment to you to carry that mat- 
ter through in court as the representative of the Commission ? 

Mr. Layton. Under it—well, the assignment was to the Bureau of 
Antimonopoly, with a specific reference to myself. 

Mr. MacIntyre. In that assignment was there any division of the 
responsibility as between you and any other attorney for the handling 
of that matter? 

Mr. Layron. Except insofar as I was under the supervision of the 
head of the Bureau of Antimonopoly. 

Mr. MacIntyre. That is Mr. Sheehy ? 

Mr. Layton. That is correct. 

Mr. MacIntyre. Or was it Mr. Sheehy ? 

Mr. Layton. Yes. 

Mr. MacIntyre. Was there any change in that assignment to your 
knowledge prior to October 1953, the date of the announcement by 
the Department of Justice of this decision not to seek certiorari? 

Mr. Layton. No, sir. 

Mr. MacIntyre. Did the General Counsel, Mr. Kintner, prior to 
October 1953, the date of this announcement by the Department of 
Justice, seek any advice from you concerning the handling of that 
matter or give you any advice concerning the handling of that matter? 

Mr. Layton. No, sir. 

Mr. MacIntyre. Up to that date, were you informed, that is, up 
to October 1953, the date that the Department of Justice announced 
its decision not to seek certiorari in that matter, were you informed 
of any activity on the part of Mr. Kintner concerning that case? 

Mr. Layton. No, sir. 

Mr. MacIntyre. Were you informed of any participation by him 
or by anyone, except those under your supervision in the handling of 
that case up to that time? 

Mr. Layton. Up to the October date, no, sir. 

Mr. MacIntyre. Except Mr. Sheehy in that, because I understand 
he joined with you on some papers which you filed. 

Mr. Larron. Yes. Well, I want to insert there, of course, we were 
working in cooperation with the United States Attorney’s Office. 

Mr. MacIntyre. My question was limited to Commission personnel 
and Commissioners. 

Mr. Layton. Yes, sir. 

Mr. Evins. Mr. Layton, when did you first learn that the Depart- 
ment of Justice had declined to take the matter up for further action ? 


Mr. Layton. When there came to my desk the letter, the date of. 


which I believe is October 1, 1953, from Mr. Barnes to Mr. Akerman. 
Mr. Evins. What was your action or your attitude at that time 
when you received that notice? 
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Mr. Layton. Well, the letter contained a phrase the Commission 
had been previously advised of the action—of the lack of action by 
the Department, and I wondered where that notification or where 
that memorandum or whatever it might have been was, because I 
though that it probably had failed to come to my attention. 

Mr. Evins. In other words, you had handled the matter in the 
initial stage. You were then given some supervision and additional 
duties and then out of the blue, the first thing you know, you received 
a communication that the Commission had a further communication 
from the Department on the handling of the matter ? 

Mr. Layton. I was not sure at that time what form the communi- 
cation had taken. ‘The letter merely stated that as the Commission 
had been advised the Department was not going to seek certiorari 
and, therefore, it was returned in the files in the matter. 

Mr. Evins. You were never invited, or never had the opportunity, 
to go over and to discuss the matter with respect to taking an appeal 
on the matter ? 

Mr. Layron. No. While the matter was pending before the De- 
partment attorneys in the Department, they phoned me and discussed 
it with me, just in general, but they never informed me of any action 
that had been taken. 

Mr. Evins. Were you led to believe by these conversations that the 
Department might seek certiorari? 

Mr. Layton. Well, I can’t say. They were studying it and de- 
bating it and wanted my reaction to certain things, certain points, and 
discussed it as lawyers will. 

Mr. Evins. You thought that the case should be taken up ? 

Mr. Layton. Very strongly. 

Mr. Evins. And the first that you knew of the negative decision 
was when you received this communication ? 

Mr. Layton. That is correct. 

Mr. Evins. You were not invited by the Chairman or any Com- 
missioners to go with them to discuss the matter ? 

Mr. Layton. No, sir. 

Mr. Evins. I have no further questions. 

Mr. MacIntire. That is all. 

Mr. Evins. Thank you, Mr. Layton. 

(Witness excused.) 

Mr. Evins. Mr. Parrish, will you come around for a few minutes, 
please ? 


TESTIMONY OF ROBERT M. PARRISH, SECRETARY, FEDERAL 
TRADE COMMISSION—Resumed 


(The witness was previously sworn.) 

Mr. MacIntyre. Mr. Parrish, as a part of the Commission’s answer 
to question No. 36 which is made on April 14, 1955, there was ref- 
erence made to an announcement by the Chairman of the Federal 
Trade Commission dated April 5, 1955. 

Mr. Parrisn. That is correct. 

Mr. MacIntyre. Setting up what was determined a task force to 
handle mergers and merger cases, and in that announcement you 
were designated chairman of such a task force. You accepted that 
position at that time? 
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Mr. ParrisH. Yes, sir; you would not call it a position exactly. It 
was in addition to my other duties. I accepted that designation as 
chairman; yes. 

Mr. MacIntyre. You assumed that post and have since performed 
in it? 

Mr. ParrisH. That is correct. 

Mr. MacInryre. In supervising this task force of 12 men or 12 


people 

Mr. ParrisH. It is approximately 12; yes, sir. 

Mr. MacIntyre. I would like for you to inform the committee 
concerning the number of antimerger cases that you have handled in 
the Commission or anywhere else prior to your assuming this post— 
I am talking about antimerger cases? 

Mr. Parrisn. Antimerger cases? 

Mr. MacInrryre. Yes. 

Mr. ParrisH. Prior to assuming this post in the Commission, I had 
some occasion to handle them in connection with my duties as secre- 
tary, but I will not say that prior to becoming Chairman of the anti 
or of the merger task force that I had handled merger cases generally ; 
no, sir. 

Mr. MacInryre. Had you ever investigated or tried a merger cas 
prior to your assuming this position ¢ 

Mr. Parrisu. No; I had not generally tried or investigated merger 
cases prior to assuming this position other than letters that I may 
have sent out in connection with investigations which I may have 
signed as secretary, Mr. MacIntyre. 

Mr. MacInryre. Well, you say you did not generally investigate. 
Did you specifically investigate any antimerger cases prior to assum- 
ing this position on April 5, 1955 ? 

Mr. Parrisu. No; I had not. 

Mr. MacInryre. Had you ever tried a merger case? 

Mr. ParrisH. No; I had not, but since April 5, we have investigated 
some cases and issued 2 complaints in 3 months, which was almost 
as many as the Commission had issued in a number of years prior 
to that. 

Mr. MacIntyre. What cases are those? 
er ParrisH. Those are the Farm Journal, Inc., and the Union 

ag 

Mr. MacIntyre. What dates were they issued ? 

Mr.. ParrisH. Well, they were issued by Commission action. In 
other words, the minute authorizing them was, I would guess, about 
some time between the 20th and 25th and 30th of June. The service 
took place, oh, I don’t know, 2 or 3 weeks ago. I was out of the 
city at the time. 

r. Evins. Mr. Secretary, what duties and responsibilities or pow- 
ers do you as secretary now exercise with respect to antimerger cases ? 

Mr. Parrisu. Well, my duties with respect to antimerger cases, 
Mr. Chairman, are more or less supervised—well, supervise the 
screening of such cases. We have a group set up who go over 
the recent mergers, and for the first time I do not know when, we 
are Reeeenaly current in screening them—we are not this week for 
reasons—and then we select those ones which we should send out. 


letters of inquiry on or if the particular facts indicate a different 
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technique, if it is desirable, we may schedule’a field ‘investigation 
at the ouset. 

We get back the information. That is in many ways the same tech- 
nique that the Commission follows in the development of merger 
cases in the past, that is, in the use of a questionnaire, but we are 
trying to speed it up immensely, and-I think we have. 

From there on we will select those cases which show the greatest 
likelihood of involving violations and investigating them to the hilt. 
And where appropriate, would recommend complaint, working in close 
conjunction with the Director of the Bureau of Litigation, Mr. Sheehy, 
and such trial attorneys as he might make available to us to work 
on the matter. 

Mr. Evins. Who is on this antimerger task force of which you are 
the Chairman? 

Mr. Parrisu. Well, there is Mr. Heim, who is assistant to the Execu- 
tive Director—he is a lawyer with a very brilliant background. There 
is Mr. Janson. There is Mr. Faverello. 

Mr. Evins. Are there 10 or 12 or several in this group? 

Mr. ParrtsH. There are, I would guess, about 12. keep trying— 
as bureaucrats, if you call them such, they often do, to get more people, 
and we are succeeding. 

Mr. Evins. Prior to the establishment of this antimerger task force 
to screen people and press releases or information being called to your 
attention about mergers, who handled the matter, these matters prior 
to this task force? 

Mr. Parriso. Well 

Mr. Evrns. As to antimerger investigations. 

Mr. ParrisH. Well, one purpose of the merger task force, Chairman 
Evins, was to try and get a closer working group so that you could 
do several steps simultaneously. Prior thereto, you had a Bureau of 
Economics. You still have a Bureau of Economics, but they were 
pretty much, I think, on their own, as I understand it, although I was 
not doing it—handle the initial screening. Then they would get up a 
letter of inquiry, which in turn would go over to the Bureau of Inves- 
tigation which, I guess, would send it out. It may have been the 
Bureau of Antimonopoly in the past. I am not too sure of that. 

Then you would have these two bureaus working, I would not say 
simultaneously, perhaps consecutively would be a better word, on 
the case, that is, you would have the Bureau of Investigation which 
would more or less handle the legal side of the development and you 
would have a Bureau of Economics which would be in the case from 
the standpoint of giving an economic opinion, I guess, and also from 
the standpoint of possibly developing most facts which an economist 
might more readily develop than a lawyer. 

Mr. Evrns. Did this task force conduct the investigations them- 
selves by questionnaire and forms of letters—did your task force 
conduct their own investigations or did you turn the matter over to 
the Chief of the Bureau of Trivestigation’t 

Mr. Parrisu. You mean now? 

Mr. Evins. Yes. - 

Mr. Parrisu. Well, now it a If it is a letter matter, I will 
normally sign the letter after it has been worked up in joint consulta- 
tion between the project attorney working on it and an economist 
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We also have a mechanism however, whereby we can, of course, call 
upon the Bureau of Investigation to use their personnel for conducting 
a field interview. I will not say that we do that exclusively, It may 
be that if one of our project attorneys is completely on top of the case, 
and there is a limited amount of field work, it would be much more 
economical for the Government to send him out and get all of the 
dope, rather than training an investigator. On the other hand, if you 
have an extensive one we would probably ask the field office to do it. 
We have done it each way. 

Mr. Evins. Your task force assigns an investigator to investigate, am 
attorney, or does the Chief of the Bureau of Investigation assign one 
to the case? 

Mr. ParrisH. My understanding about the way it operates is this: 
I think it operates the same way that we operate a compliance, that 
is, we will send it to the field office, advising the project attorney that 
is going there who gets the case. If it is going to use, say, it will go 
up to the branch manager of the Chicago office. We might outline 
what we think is significant for whoever handles it to look into. 

On the other hand, if it is a matter such of the type where one of our 
own project attorneys might be the one to develop the facts, why, of 
course, he just will haul off and get on the train and go out there or 
fly out. 

Mr. Evins. In other words, your 12-man group, the task-force 
group, you get together, and if you have a magazine or newspaper 
report of a consolidation of some concerns, you determine that this 
is a matter that might be investigated, and then you either send out 
a questionnaire or you write a letter and from the response to that 
you determine whether to turn it over to Mr. Babcock’s division or 
to assign it to what do you call it—what do you call your attorney 
now ¢ 

Mr. ParrisH. You mean a project attorney ? 

Mr. Evins. To a project attorney, or you determine to send it to 
the branch office to be assigned. 

Mr. ParrisH. Well, I do not think you can put those in the alterna- 
tive, Mr. Chairman. When we screen cases, we are endeavoring to 
select those. And in this group that does the screening, we will have 
the two top men in the Bureau of Economics, Mr, Levin and Mr, 
Adams right now—we will have two or three of the project attorneys 
in there and Mr. Heim and myself. It is usually about that sort of 
a group. 

The —_ of Economics in the course of its operations gets up 
these lists of current mergers, and they will ae have what the 
report is. That has occurred during the last week in published sources 
like possibly the Wall Street Journal, the Journal of Commerce, and 
so on and so forth, plus certain information readily available from 
published sources about these companies. 

Then we will endeavor to select those of the mergers which seem 
most in the public interest to go into, 

At that time we will reach a decision that those are the ones that 
we are going into. Then a letter will go out. Sometimes it is a form 
letter that we use. Sometimes it has to be tailored to fit the particular 
case. 

We try and get them out very speedily. That was one of the—— 
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Mr. Evins. Does your work supplement that work of Mr. Babcock’s 
division ? 

Mr. ParrisH. No; I do not think so. 

Mr. Evins. Or does it take over the work which is in his division? 

Mr. Parrisu. It comes closer to the latter, sir, although I under- 
stand it—well, as I explained it, we would still use the personnel of 
the Bureau of Investigation normally if there is a protracted investi- 
gation, say, to be conducted in the San Francisco area—it would be 
sent to the San Francisco branch manager who would assign a man 
or men to do. 

Mr. Evrns. Do you know why, Mr. Secretary, this group was set up? 

Mr. Parrisu. Well, there is a public statement regarding the setting 
up of the task force. I think it was set up in an effort to achieve the 
same high degree of improvement in the Commission’s function on 
mergers as had been achieved everywhere else since Mr. Howrey 
came in. 

Mr. Evins. A very nice statement. 

Mr. MacIntyre. This was one of combining functions, instead of 
separating functions as had occurred in July of 1954, though; is that 
correct ? 

Mr. Parrisu. Combining functions as distinguished—— 

Mr. McIntyre. That is, of trial and investigation and general con- 
sideration of mergers, in other words, a new office combining all of 
those, such as was attempted in 1950 at the Commission, that the 
Commission reverted to there in the task force. 

Mr. Parrisu. Well, not completely. 

Mr. MacIntyre. In what respect is it not? 

Mr. Parrisu. The trial of the cases is still under the Director of 
the Bureau of Litigation. 

Mr. MacIntyre. Of what benefit is it to you to have the trial attor- 
neys on the task force? 

Mr. Parrisu. It is of tremendous benefit,Mr. MacIntyre, because 
we can consult with them very closely at all times to have some men 
on the trial staff that we know can go into a merger at the outset 
from a trial standpoint and consider it from that standpoint, what 
type of evidence we want to get, and what type of evidence would be 
admissible. I am just giving you my opinion, but I think it is very 
valuable. . 

Mr. Macintyre. That is valuable in making an investigation; is 
it not? 

Mr. Parrisn. Certainly. 

Mr. MacIntyre. And that was thrown overboard in the general 
antimonopoly work in 1954 when the Antimonopoly Bureau was 
abolished and the antimonopoly cases then did not have the ad- 
vantage of being supervised by antimonopoly attorneys, is that correct? 

Mr. Parris. No, I do not think that is correct. 

Mr. MacIntyre. Why isit not? Explain why not. 

Mr. Parrisu. Because of the fact—— 

Mr. MacInryre. Explain why not. 

Mr. Parrisu. Well, I can explain that very easily. It is part of 
the project attorney’s duty to consult with anybody who can help 
him with a case, and I do not know how it was in the past, but it 
certainly would not be unheard of for a project attorney of a very 
early date to arrange to have a trial man brought in to the procedure. 
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Mr. MacIntyre. Has that been done? 
Mr. Parrisu. I know it has been done in mergers, but I cannot tell 
ou about anything else, because it is not my responsibility. I know 
it is the intention of doing it, but I do not have the responsibility 
for it. 

Mr. MacIntyre. You cannot cite us an instance where it has been 
done? 

Mr. ParrisH. Well, I would have to know of such instance, they do 
not just come across my desk. 

Mr. MacInrvre. Let us revert to this Farm Journal case that you 
mentioned. Did you give us the date that that complaint was served 
on the respondent ? 

Mr. Parrisu. I can give you the approximate date. 

Mr. MacInryre. What was that? 

Mr. ParrisHu. Let us see. A week, I think, it was about a week ago 
last Thursday. That is when it was announced. I happened to see it 
in the paper. I was down at Bethany Beach, Del., on vacation at the 
time. I saw it in one of the papers that we got there. 

Mr. MacIntyre. That was about a week or 2 weeks ago / 

Mr. Parrisu. You are getting warm. I think it is about 2 weeks. 

Mr. MacInryre. What about the Union Bag complaint—when was 
it served on the respondent, about the same time ? 

Mr. ParrisH. Well, I assume so, because they were both announced 
about—I mean the same news stories carried both of them. 

Mr. MacIntyre. And do you have knowledge of the amount of 
field time that was spent in the investigating of the Farm Journal 
case ¢ 

Mr. Parrisn. I have some knowledge. 

Mr. MacInryre. Was it extensive ? 

Mr. Parrisn. Well, it was not as extensive as you would ordinarily 
encounter, because you are in a field where many of the figures are pub- 
lished, I mean you are in the field of newspapers where it is a posi- 
tive benefit to the newspapers to publish its circulation and its ad- 
vertising lineage, and so on, so you get it. In the ordinary industry 
you are going into a merger, you do not have that stuff. It is like 
pulling teeth. You go into the newspaper field, there is a big book 
that thick [indicating] called Ayer’s, that gives it quite a bit. 

Mr. MacIntyre. Will you undertake to supply the committee 
with a statement of the number of hours that was spent in the field 
investigating that case? 

Mr. Parrisn. Certainly. 

Mr. MacIntyre. And the Union Bag case as well ? 

Mr. Parrisu. Certainly. 

Mr. MacIntyre. Let me ask you this question. Is it not a fact that 
Mr. Garvey made the field investigation in that case? 

Mr. Parrisu. Which case? 

Mr. MacIntyre. The Farm Journal case—that is, although the 
~Imvestigation was made in the field in that case? 

Mr. Parrisu. It is not. 

Mr. MacIntyre. Who else did investigate it in the field? 

Mr. Parrisu. Mr. Faverello. 

Mr. MacIntyre. In this statement that you would submit to the 
committee, will you list each one and the number of hours he spent 
in the field investigating that case? 
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Mr. ParrisH. I do not know why not, certainly. 

Mr. MacIntyre. Will you supply us with that statement ? 
Mr. ParrisH. I will be glad to. 

(The information to be supplied is as follows :) 


QUESTIONS RE FIELD INVESTIGATIONS OF UNION BaG AND FARM JOURNAL CASES 
(Vol. 6, p. 760) 


Hours spent in field work on these cases were as follows: 

Union Bag & Paper Corp., Docket No. 6391: 
Lars E. Janson 
Leroy M. Yarnoff 
John Locke 

Farm Journal, Docket No. 6388: 
F. P. Favarella 
Bartley T. Garvey 
Mittairdé Bi Meise) i. ek 214 
Anthony Zabiegalski 
Samuel Stewart 39 

Mr. Evins. We will have no further questions on these cases at. the 
moment unless we have them in executive session, execept I think the 
testimony points out that Mr. Parrish was made chairman of an anti- 
merger task force, with some 12 people on it, which supersedes the 
work of or coordinates the work of the Investigative Division under 
Mr. Babcock. And that perhaps since this inquiry was initiated 
there have been two press releases on complaints issued, two cases on 
which the Commission is taking action with respect to mergers. That 
is about a summary of it? 

Mr. Parrisu. I believe that is about correct. 

Mr. Evins. Without naming any other respondents which have 
not been released to the press, are there other antimerger cases under 
investigation by your group at this time? 

Mr. ParrisH. Oh, certainly. 

Mr. Evins. Would you tell the committee approximately how 
many ? 

Mr. Parrisu. Well, of course, you have got to bear in mind, Mr. 
Chairman, that under investigation is a very broad term. I would 
say we have about in the neighborhood somewhere of, I believe, it is 
about 200 files full, that are under consideration. In this merger 
picture you have got to bear in mind that it is a little different from 
anything else that the Commission does. You have only two alterna- 
tives. You can either issue a complaint or do nothing. 

Mr. Evins. Now, we thank you, Mr. Parrish, for your additional 
testimony. 

Mr. Parrish. Thank you. 

(Witness excused. ) 

Mr. Evins. We have one other witness who has requested to be 
heard. Mr. Ritchie, will you come around, please. 

Do you solemnly swear that the testimony you are about to give in 
this case will be the whole truth, the truth and nothing but the truth, 
so help you God ? 

Mr. Rirenm. I do. 





FEDERAL REGULATORY COMMISSIONS AND AGENCIES 459 


TESTIMONY OF JESSE M. RITCHIE, PRESIDENT, PIONEERS, INC., 
OAKLAND, CALIF. 


Mr. Evins. Give us your name, your address, and tell us who, if 
anyone, you represent ? 

Mr. Rrrcen1e. My name is Jesse M. Ritchie. I am president of 
Pioneers, Inc., 2411 Grove Street, Oakland 12, Calif. My home ad- 
dress is 1818 38th Avenue, Oakland 1, Calif. 

Mr. Chairman, to help the Commission out, the Union Paper Bag 
Co. and the Farm Journal cases were both complaints issued on June 
30, 1955, and signed by Mr. Parrish. 

We have been talking about horses and jack rabbits for some few 
days, and I would like to point out that our organization is one of the 
jack rabbits. There is only the wife and I in the organization. 

I do not want here at this time to embarrass either myself or the 
committee with the merits of our case, which is in a state of suspended 
animation at this time before the Federal Trade Commission. I say 
that because I am 

Mr. Evins. If you have a case pending—do you have a case in 
which you are the applicant or the respondent ? 

Mr. Rrrcut. We have a case in which I am the respondent and as 
an individual and also as an officer of a corporation. 

Mr. Evins. This committee will not hear your testimony if you are 
a respondent before the Commission. I did not know that when you 
requested to be heard. And if you want to direct your remarks other 
than to a case, I see no reason why the committee might not hear 


your testimony, but this committee will not and cannot hear you, 
I regret to say, if you have a case pending before the Commission. 
We are not going into individual cases before this committee. We 
are trying to find out about the operation and the procedure of the 
Commission. This is not the a forum to adjudicate your case. 


Mr. Rircure. No, sir; I realize that, Mr. Chairman, and I would 
not want, as I pointed out, I would not want to speak of this case 
individually. I only had in mind discussing the operations of the 
Commission. 

Mr. Evrns. I would suggest that you write this committee a letter 
about anything you want to call to the attention of this committee. The 
committee will not hear your testimony in view of the fact that you 
have stated that you are a respondent in a case before the Commission. 
I am sorry that we cannot. 

Mr. Rrrente. All right, Mr. Chairman. 

Mr. Evins. I did not know that. The committee will stand ad- 
journed. I donot believe there are other witnesses that the committee 
desires to call with respect to the work of the Federal Trade Com- 
mission at this time. In line with the announcement made this morn- 
ing, the staff will review the testimony and it is possible some addi- 
tional information might be wanted. I also wish to announce at 
this time, that in this room at 10 o’clock in the morning, the members 
and the officials of the staff of the Federal Power Commission will 
be heard in hearings tomorrow. The committee stands adjourned. 

(Whereupon, at 2:35 p. m., the hearing was adjourned.) 
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H. J. Hernz COMPANY ET AL. 


Docket No. 5994 


Complaint in this matter was issued May 21, 1952, copy attached. Paragraph 
1 of the complaint lists the name and address of 49 respondents named therein. 
By initial decision dated February 3, 1954, Hearing Examiner Haycraft dis- 
missed the complaint as to 23’ of the respondents, identified by a check mark 
on the copy of the complaint attached. He also dismissed the complaint in the 
proceeding as to the allegations of subparagraphs 2, 6, 8 and 9 of paragraph 10 
of the complaint, as to all respondents. Counsel in support of the complaint 
appealed from this initial decision insofar as it dismissed the allegations in 
subparagraphs 8 and 9 referred to above. On August 10, 1954, in an order con- 
curred in by Commissioners Howrey, Mason, Mead, and Gwynne, the appeal of 
counsel in support of the complaint was denied. 

The matter presently is before the Commission on appeal. 

The case was on Mr. Miller’s docket at the time he received his RIF notice. 


UNITED STATES OF AMERICA 
BEFORE FEDERAL TRADE COMMISSION 


DOCKET NO. 5994 
In the Matter of 
H. J. Heinz Company 
Campbell Soup Company 
Joseph Campbell Company 
Stokely Van-Camp, Inc. 
Bauer Cannery, Inc, 
*Beckman & Gast Co., Inc. 
*Buckeye Canning Co., Inc. 
Foster Canning, Inc. 
*Gibsonburg Canning Company, Inc. 
*Greenville Canning Co., Inc. 
Hirzel Canning Company 
*Hunt Foods, Inc. 
Hunt Foods of Ohio, Inc. 
Lake Erie Canning Co. of Sandusky 
*St. Mary’s Packing Co., Inc. 
*Sharp Canning Co. 
J. Weller Company 
Winorr Canning Company, corporations, their officers, directors, agents, repre- 
sentatives and employees 
*Charles F. Boucher, individually, and as a copartner in the partnership of Bryan 
Canning Co. 
*Richard C. Boucher, individually, as a copartner in the partnership of Bryan 
Canning Co., and as a Director of The Ohio Canners Association, Inc. 
*George A. Hathaway, individually, as the present sole owner, and formerly as a 
copartner in the partnership of Home Canning Co. 
*Lawrence B. Hall, individually, and as a former copartner in the partnership of 
Home Canning Co. 
*Robert H. Timmer, individually, and as a copartner in the partnership of Tip 
Top Canning Co. 
*Thomas G. Timmer, individually, as a copartner in the partnership of Tip Top 
Canning Co., and as 2d Vice President of The Ohio Canners Association, Inc. 
*Henry A. Diegel, individually, and trading under the name and style of Diegel 
Canning Co. 
*Luke F. Beckman, individually, and trading under the name and style of Minster 
Canning Co. 
*Charles F. Stemley, individually, and trading under the name and type of 
Stemley Canning Co., and as a Director of The Ohio Canners Association, Inc. 
*The Ohio Canners Association, Inc., incorporated as The Ohio Canners Asso- 
ciation 
*Walter A. Scheid, individually, as President of The Ohio Canners Association, 
Ine., and as Manager of the Napoleon, Ohio, plant of Campbell Soup Company. 


1In the final decision, 38 of the respondents were dismissed (identified by an asterisk 
on the copy of the complaint attached). 
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*French Jenkins, individually, and as Ist Vice President of The Ohio Canners 
Association, Inc. 

*Paul Hinkle, individually, and as Secretary-Treasurer of The Ohio Canners 
Association, Inc. 

*Roy Irons, individually, and as Assistant to the President of The Ohio Canners 
Association, Ine. 

*Paul Korn, *Norman M. Spain, *Karl Hirzel, and *Leroy Wenger, individually, 
and as Directors of The Ohio Canners Association, Inc. 

*Albert F. Dreyer, individually, and as Secretary-Treasurer of Indiana Canners 
Association, Inc. 

*Joseph J. Wilson, individually, and as Manager of Contract Crops of H. J. 
Heinz Company 

*Howard E. McKinley, individually, and as Midwest Regional Manager of Manu- 
facturing for H. J. Heinz Company 

*Everitt E. Richard, individually, and as Manager of the Bowling Green, Ohio. 
plant of H. J. Heinz Company 

*Cyril P. Roberts, individually, and as Manager of the Fremont, Ohio, plant of 
H. J. Heniz Company 

*Edgar W. Montell, individually, and as Manager, Agricultural Department of 
Joseph Campbell Company 

*Harold R. Collard, individually, and as Divisional Manager, Agricultural De- 
partment of Joseph Campbell Company 

*Herbert F. Krimendahl, individually, and as President of Stokely Van-Camp, Inc. 

*Samuel Hammond, individually, and as District Manager of the Ohio plants of 
Stokely Van-Camp, Inc. 

*Russell Kline, individually, and as Assistant District Manager of the Ohio plants 
of Stokely Van-Camp, Inc. 

*A A. Ehrman (first name unknown), individually, and as Manager of the Cur- 
tice, Ohio, plant of Stokely Van-Camp, Inc. 

*George W. Conelly, individually, and as Manager of the Wauseon, Ohio, plant of 
Winorr Canning Company 

*George Wenger, individually, as Secretary-Treasurer and Manager of Lake Erie 
Canning Co. of Sandusky 


COMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, and by virtue 
of the authority vested in it by said Act, the Federal Trade Commission, hav- 
ing reason to believe that the parties named in the caption hereof, and more 
particularly described and referred to hereinafter as respondents, have violated 
section 5 of said Act, and it appearing to the Commission that a proceeding by it 
in respect thereof would be in the public interest, hereby issues its complaint, 
stating its charges as follows: 

Paragraph One: The following is a description of the corporate and individual 
respondents : 

1. H. J. Heinz Company is a Pennsylvania corporation, with its principal office 
and place of business located at 1062 Progress (Northside), Pittsburgh, Penn- 
sylvania. 

2. Campbell Soup Company is a New Jersey corporation, with its principal 
office and place of business located at 100 Market Street, Camden, New Jersey. 

3. Joseph Campbell Company is a New Jersey corporation, with its principal 
office and place of business located at 100 Market Street, Camden, New Jersey. 
(This respondent is an affiliate that acts as purchasing agent of respondent, 
Campbell Soup Company, and as such, is engaged primarily in the procurement 
of tomatoes and other commodities. ) 

4. Stokely Van-Camp, Inc., is an Indiana corporation, with its principal office 
and place of business located at 941 North Meridian Street, Indianapolis, Indiana. 

5. Bauer Cannery, Inc., is an Ohio corporation, with its principal office and 
place of business located at Holgate, Ohio. 

6. Beckman & Gast Co., Inc., is an Ohio corporation, with its principal office 
and place of business located at St. Henry, Ohio. 

7. Buckeye Canning Co., Inc., is an Ohio corporation, with its principal office 
and place of business located on Locust Street, Weston, Ohio. 

8. Foster Canning, Inc., is an Ohio corporation, with its principal office and 
place of business located on Route 108, Napoleon, Ohio. 

_9, Gibsonburg Canning Company, Inc., is an Ohio corporation, with its prin- 
cipal office and place of business located,at Gibsonburg, Ohio. 
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10. Greenville Canning Co., Inc., is an Ohio corporation, with its principal office 
and place of business located on Ohio Street, Greenville, Ohio. 

11. Hirzel Canning Company is an Ohio corporation, with its principal office 
and place of business located at 163 Hanley Road, Toledo, Ohio. 

12. Hunt Foods, Inc., is a Delaware corporation, with its principal office and 
place of business located at 1747 West Commonwealth Avenue, Fullerton, Cali- 
fornia. 

13. Hunt Foods of Ohio, Inc., is an Ohio corporation, with its principal office 
and place of business located at 926 Dearborn Street, Toledo, Ohio. (This corpo- 
ration is subsidiary of respondent, Hunt Foods, Inc., Fullerton, California, which 
owns 99% of its stock.) 

14. Lake Erie Canning Co. of Sandusky is an Ohio corporation, with its princi- 
pal office and place Of business located on South Campbell Street, Sandusky, Ohio. 

15. St. Mary’s Packing Co., Inc., is an Ohio corporation, with its principal 
office and place of business located at 113 North Ohio Street, Sidney, Ohio. 

16. Sharp Canning Co. is an Ohio corporation, with its principal office and 
place of business located at Rockford, Ohio. 

17. J. Weller Company is an Ohio corporation, with its principal office and 
place of business located on Town Line Street, Oak Harbor, Ohio. 

18. Winorr Canning Company is an Ohio corporation, with its principal office 
and place of business located at 301 Logan Street, Circleville, Ohio. 

19. Charles F. Boucher is named as a respondent herein in his individual 
capacity, and as a copartner in a partnership trading under the name and 
style of Bryan Canning Co., with its principal office and place of business lo- 
cated on East Perry Street, Bryan, Ohio. 

20. Richard C. Boucher is named as a respondent herein in his individual 
capacity, as a copartner in a partnership trading under the name and style of 
Bryan Canning Co., with its principal office and place of business located on 
East Perry Street, Bryan, Ohio, and as a Director of The Ohio Canners Associa- 
tion, Inc., hereinafter named as a respondent. 

21. George A. Hathaway is an individual trading under the name and style of 
Home Canning Co., (formerly, and until December 31, 1951, a partnership com- 
posed of this respondent and respondent Lawrence B. Hall), with its principal 
office and place of business located on East Jefferson Street, Blissfield, Michigan. 

22. Lawrence B. Hall is named as a respondent herein in his individual 
capacity and as a former copartner in a partnership trading under the name 
and style of Home Canning Co., with its principal office and place of business 
located on East Jefferson Street, Blissfield, Michigan. 

23. Robert H. Timmer is named as a respondent herein in his individual 
capacity and as a copartner in a partnership trading under the name and style of 
Tip Top Canning Co., with its principal office and place of business located at 
214-32 South First Street, Tipp City, Ohio. 

24. Thomas G. Timmer is named as a respondent herein in his individual 
capacity, as a copartner in a partnership trading under the name and style of 
Tip Top Canning Co., with its principal office and place of business located at 
214-82 South First Street, Tipp City, Ohio, and as Second Vice President of The 
Ohio Canners Association, Inc., hereinafter named as a respondent. 

25. Henry A. Diegel is an individual trading and doing business under the 
firm name and style of Diegel Canning Co., with his principal office and place 
of business located at South Blackhoff Street and Krein Avenue, Wapakoneta, 
Ohio. 

26. Luke F. Beckman is an individual trading and doing business under the 
firm name and style of Minster Canning Co., with his principal office and place 
of business located at Minster, Ohio. 

27. Charles F. Stemley is named as a respondent herein in his individual 
capacity trading and doing business under the firm name and style of Stemley 
Canning Co., with his principal office and place of business located at New Weston, 
Ohio, and as a Director of The Ohio Canners Association, Inc., hereinafter named 
as a respondent. 

28. The Ohio Canners Association, Inc., hereinafter referred to as “respondent 
Association,” is incorporated under the laws of the State of Ohio as The Ohio 
Canners Association, with its principal office and place of business located in the 
Stubbs Building, Celina, Ohio. 

29. Walter A. Scheid, East Maumee Street, Napoleon, Ohio, is named as a 
respondent herein in his individual capacity, as President of the respondent As- 
sociation, and also as Manager of the Napoleon, Ohio, plant of respondent, 
Campbell Soup Company. 
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30. French Jenkins, c/o LaChoy Food Products, Archbold, Ohio, is named 
as a respondent in his individual capacity, and as First Vice President of the 
respondent Association. 

31. Paul Hinkle, Stubbs Building, Celina, Ohio, is named as a respondent 
herein in his individual capacity, and as Secretary-Treasurer of the respondent 
Association. 

32. Roy Irons, Stubbs Building, Celina, Ohio, is named as a respondent herein 
in his individual capacity, and as Assistant to the President of the respondent 
Association. 

33. Paul Korn, 113 North Ohio Street, Sidney, Ohio, is named as a respondent 
herein in his individual capacity, and as a Director of the respondent Associa- 
tion. 

34. Norman M. Spain, c/o Winchester Canning Co., Canal Winchester, Ohio, 
is named as a respondent herein in his individual capacity and as a Director of 
the respondent Association. 

35. Karl Hirzel, 163 Hanley Road, Toledo, Ohio, is named as a respondent 
herein in his individual capacity and as a Director of the respondent Association. 

36. Leroy Wenger, c/o Erie Canning Co. of Sandusky, Sandusky, Ohio, is 
named as a respondent herein in his individual capacity and as a Director of the 
respondent Association. 

37. Albert F. Dreyer, 424 Illinois Building, 17 West Market Street, Indianapolis, 
Indiana, is named as a respondent herein in his individual capacity and as 
Secretary-Treasurer of Indiana Canners Association, Inc. 

38. Joseph J. Wilson, 1062 Progress (Northside), Pittsburgh, Pennsylvania, 
is named as a respondent herein in his individual capacity and as Manager of 
Contract Crops of respondent, H. J. Heinz Company. 

39. Howard E. McKinley, 1062 Progress (Northside), Pittsburgh, Pennsyl- 
vania, is named as a respondent herein in his individual capacity and as Mid- 
west Regional Manager of Manufacturing for respondent, H. J. Heinz Company. 

40. Everitt E. Richard, North Enterprise Street, Bowling Green, Ohio, is named 
as a respondent herein in his individual capacity and as Manager of the Bowling 
Green, Ohio, plant of respondent, H. J. Heinz Company. 

41. Cyril P. Roberts, North Fifth Street, Fremont, Ohio, is named as a re- 
spondent herein in his individual capacity and as Manager of the Fremont, 
Ohio, plant of respondent, H. J. Heinz Company. 

42. Edgar W. Montell, 100 Market Street, Camden, New Jersey, is named as 
a respondent herein in his individual capacity and as Manager, Agricultural 
Department of respondent, Joseph Campbell Company. 

43. Harold R. Collard, 2550 West 35th Street, Chicago, LIllinois, is named as 
a respondent herein in his individual capacity and as Divisional Manager, Ag- 
ricultural Department of respondent, Joseph Campbell Company. 

44. Herbert F. Krimendahl, 941 North Meridian Street, Indianapolis, Indiana, 
is named as a respondent herein in his individual capacity and as President of 
respondent, Stokely Van-Camp, Inc. 

45. Samuel Hammond, Celina, Ohio, is named as a respondent herein in his 
individual capacity and as District Manager of the Ohio plants of respondent, 
Stokely Van-Camp, Inc. 

46. Russell Kline, Celina, Ohio, is named as a respondent herein in his indi- 
vidual capacity and as Assistant District Manager of the Ohio plants of re- 
spondent, Stokely Van-Camp, Inc. 

47. A. A. Ehrman (first name unknown), Curtice, Ohio, is named as a re- 
spondent herein in his individual capacity and as Manager of the Curtice, Ohio, 
plant of respondent, Stokely Van-Camp, Inc. 

48. George W. Conelly, 709 Ottokee, Wauseon, Ohio, is named as a respondent 
herein in his individual capacity and as Manager of the Wauseon, Ohio, plaut 
of respondent, Winorr Canning Company. 

49. George Wenger, South Campbell Street, Sandusky, Ohio, is named as a 
respondent herein in his individual capacity and as Secretary-Treasurer and 
Manager of the respondent, Lake Erie Canning Co. of Sandusky. 

Paragraph Two: All of the respondents, except those hereinafter specifically 
excluded, will be referred to in this complaint as “respondent processors.” Said 
respondent processors are now, and for many years last past have been, engaged 
in purchasing raw tomatoes and processing same into tomato food products, 
among which are canned tomatoes, tomato juice, tomato puree and tomato catsup. 
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The respondents herein not processors, and above referred to as being “spe- 
cifically. excluded” from the category of “respondent processors,” are: 

1. The Ohio Canners Association, Inc. ; 

2..The officers and directors of The Ohio Canners Association, Inc., in 
— respective official capacities as officers and directors of said Associ- 
ation ; 

3. Albert F. Dreyer, individually and in his official capacity as Secre- 
tary-Treasurer of the Indiana Canners Association; and 

4. Those individual respondents named herein who are officers or em- 
ployees of the “respondent processors.” 

Paragraph Three: Respondent processors formed the respondent Association, 
which is the trade association principally of those tomato processors that have 
offices or plants located in the State of Ohio. 

Although the said trade association, as such, is not engaged in purchasing, 
processing or selling tomatoes in commerce, it has, at all times herein referred 
to, served as a medium or central agency through which respondent processors 
formed and made effective many of the illegal acts and practices hereinafter 
alleged. Said trade association functions through its officers and directors, 
who are named herein as respondents in their individual and official capacities. 

Respondent Albert F. Dreyer, individually, and as Secretary-Treasurer of the 
Indiana Canners Association, cooperated, aided and abetted in and helped to 
make effective the understanding, agreement, combination and planned common 
course of action to boycott, hereinafter more specifically alleged. 

Paragraph Four: Tomatoes produced in the States of Ohio, Michigan and 
Indiana are delivered, or caused to be delivered, by the growers or purchasers 
thereof to receiving stations of respondent processors for shipment by said 
respondent processors to their respective processing plants which are, in some 
instances, located in States other than the State of origin of said tomatoes, 
or such tomatoes are transported, or caused to be transported, by the growers 
or purchasers thereof directly to said processing plants of respondents. In 
either event, the sale and delivery by the growers, or the transportation by 
the purchasers of raw tomatoes to the respondent processors, constitute the 
initial entry of said tomatoes, and the food products processed therefrom, in 
the constant and continuous current and flow of trade and commerce, as “com- 
merce” is defined in the Federal Trade Commission Act, between and among the 
several States of the United States and in the District of Columbia. 

-aragraph Five: Respondent processors, at all times herein referred to, 
would have been in competition with each other in purchasing tomatoes from 
the growers thereof, except for the understanding, agreement, combination and 
planned common course of action to restrain trade and commerce, as aforesaid, 
as hereinafter alleged. 

Paragraph Six: The tomato food products produced by respondent processors 
are processed, packed, canned, or bottled, and sold or distributed through grocery 
jobbers, wholesalers, chainstores, and retail stores. 

Respondent processors operate a total of approximately twenty-one plants in 
the northwestern portion of Ohio, southern part of Michigan, and northeastern 
section of Indiana. The said geographical territory constitutes the third largest 
tomato growing and cultivating area in the United States. 

*aragraph Seven: For many years last past, it has been the customary practice 
in the aforementioned geographical area for respondent processors to negotiate 
contracts with individual growers for specific acreages of tomatoes before the to- 
mato crop is actually planted. On the basis of knowing the capacity of a given 
processing plant, and with knowledge of the potential yield per acre, respondent 
processors generally contract for substantially their entire tomato requirements 
in advance of the planting season, 

Paragraph Eight: For many years last past, and until the 1951 season, substan- 
tially all of the tomatoes produced in the geographical area above defined in Para- 
graph Six have been sold on a contract basis by the growers thereof to tomato 
processors that operate processing plants in the defined area. The normal annual 
tomato acreage for the State of Ohio, which is the principal component of the 
above-defined geographical area, amounts to approximately 23,000 acres. The 
actual tomato acreage planted during the 1951 season was substantially less than 
the normal acreage due to the unlawful acts and practices of the respondents, 
hereinafter more specifically alleged in Paragraph Ten. Respondent processors, 
owning a substantial majority of the tomato-processing plants and constituting 
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practically the entire market, possess the ability and the means of dominating 
and controlling, and have actually for several years past, dominated and con- 
trolled all, or substantially all, factors surrounding the growing and marketing 
of tomatoes in the defined geographical area, including prices paid for the raw 
tomatoes as well as the amount of tomato acreage planted. 

Paragraph Nine: Cannery Growers, Inc., is an Ohio corporation, formed in 
1949 by the tomato growers of northwestern Ohio and adjoining and contiguous 
portions of Michigan and Indiana, primarily as a cooperative association and 
bargaining agent of the growers in their sale of tomatoes to and their other busi- 
ness transactions with respondent processors and others who have need for toma- 
toes, principally for processing purposes. 

This growers’ association aid not undertake to represent its grower members 
as a marketing agent until the 1951 season, when the membership therein reached 
approximately 1,400 growers, whose aggregate tomato acreage in 1950 totaled 
approximately 17,000 acres, or in excess of 65 percent of the tomato acreage in 
Ohio. 

Paragraph Ten: The respondents herein have been, and are now, engaged in 
unfair methods of competition and unfair acts or practices in commerce, as “com- 
merce” is defined in the Federal Trade Commission Act, in that they have entered 
into an understanding, agreement, and combination to restrain trade and inter- 
state commerce in raw tomatoes. The respondents, as a part of the aforesaid 
understanding, agreement, and combination, have engaged in a planned common 
course of action: 

1. To boycott, and in boycotting, the growers of tomatoes, in Ohio and in 
the adjoining and contiguous portions of Michigan and Indiana, who are 
members of the said cooperative growers’ association, Cannery Growers, Inc. ; 

2. To prevent, and in preventing, competing purchasers from buying raw 
tomatoes from growers who are members of Cannery Growers, Inc. ; 

3. To destroy, and in the destruction of, the tomato markets of growers 
who are members of Cannery Growers, Inc., by agreeing and resolving not to 
purchase tomatoes from said growers ; 

4. To destroy, and in the destruction of, the said cooperative growers’ asso- 

ciation, Cannery Growers, Inc., by refusing to recognize or negotiate with 
it as the marketing agent of its grower members ; 

5. To make effective, and in effectuating, the boycott, held meetings fol- 
lowing the organization of Cannery Growers, Inc., to discuss, devise, and 
agree upon ways and means for forming and maintaining a united front 
among themselves to combat, defeat, and destroy the said cooperative grow- 
ers’ association ; 

6. To contact and police, and in contacting and policing, respondent proc- 
essors to discourage them from purchasing tomatoes from growers who are 
members of said cooperative growers’ association ; 

7. To attempt to induce, and in attempting to induce, some of the said 
growers into breaching their respective contracts of membership with said 
cooperative growers’ association ; 

8. To fix and establish, and in fixing and establishing, prices to be paid by 
respondent processors to the growers for their raw tomatoes ; and 

9. To adopt and use, and in adopting and using, as a part of the aforesaid 
understanding, agreement, and combination to fix and establish prices, a 
price leadership plan whereby respondent, H. J. Heinz Company, respondent 
Campbell Soup Company, or respondent Joseph Campbell Company, or two 
or more of said respondents, at times have led in the announcement and 
publication of their price or prices for raw tomatoes, after which, pursuant 
to mutual understanding among all respondent processors, the other respond- 
ent processors adopted, announced, published, and followed the same prices. 

Paragraph Eleven: The understanding, agreement, combination, and planned 
common course of action, and the acts, practices, pricing methods, systems, de- 
vices, and policies, as hereinabove alleged, are all and singularly unfair and to 
the prejudice of the public and are against public policy because of their dan- 
gerous tendency unduly to hinder competition and to restrain trade and com- 
merce, and thereby constitute unfair methods of competition and unfair or 
deceptive acts or practices in commerce within the meaning of section 5 of the 
Federal Trade Commission Act, as amended. 

Wherefore, the premises considered, the Federal Trade Commission, on this 
a — of May, A. D., 1952, issues its complaint against said respondents named 

rein. 
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NOTICE 4 


Notice is hereby given you, H. J. Heinz Company, Campbell Soup Company, 
Joseph Campbell Company, Stokely Van-Camp, Inc., Bauer Cannery, Inc., Beck- 
man & Gast Co., Inc., Buckeye Canning Co., Inc., Foster Canning, Inc., Gibson- 
burg Canning Company, Inc., Greenville Canning Co., Inc., Hirzel Canning Com- 
pany, Hunt Foods, Inc., Hunt Foods of Ohio, Inc., Lake Erie Canning Co. of 
Sandusky, St. Mary’s Packing Co., Inc., Sharp Canning Co., J. Weller Company, 
Winorr Canning Company, corporations, their officers, directors, agents, repre- 
sentatives and employees; Charles F. Boucher, individually, and as a copertner 
in the partnership of Bryan Canning Co.; Richard C. Boucher, individually, as 
a copartner in the partnership of Bryan Canning Co., and as a Director of The 
Ohio Canners Association, Ine. ; George A. Hathaway, individually, as the present 
sole owner, and formerly as a copartner in the partnership of Home Canning 
Co.; Lawrence B. Hall, individually, and as a former copartner in the partner- 
ship of Home Canning Co.; Robert H. Timmer, individually, and as a copartner 
in the partnership of Tip Top Canning Co.; Thomas G. Timmer, individually, as 
a copartner in the partnership of Tip Top Canning Co., and as 2nd Vice President 
of The Ohio Canners Association, Inc.; Henry A. Diegel, individually, and trading 
under the name and style of Diegel Canning Co.; Luke F. Beckman, individually, 
and trading under the name and style of Minster Canning Co.; Charles F. Stemley, 
individually, and trading under the name and style of Stemley Canning Co., and 
as a Director of The Ohio Canners Association, Inc.; The Ohio Canners Asso- 
ciation, Inc., incorporated as The Ohio Canners Association; Walter A. Scheid, 
individually, as President of The Ohio Canners Association, Inc., and as Manager 
of the Napoleon, Ohio, plant of Campbell Soup Company; French Jenkins, in- 
dividually, and as 1st Vice President of The Ohio Canners Association, Inc. ; 
Paul Hinkle, individually, and as Secretary-Treasurer of The Ohio Canners Asso- 
ciation, Ine.; Roy Lrons, individually, and as Assistant to the President of The 
Ohio Canners Association, Inc.; Paul Korn, Norman M. Spain, Karl Hirzel, and 
Leroy Wenger, individually, and as Directors of The Ohio Canners Association, 
Inc.; Albert F. Dreyer, individually, and as Secretary-Treasurer of Indiana 
Canners Association, Inc.; Joseph J. Wilson, individually, and as Manager of 
Contract Crops of H. J. Heinz Company ; Howard E. McKinley, individually, and 
as Midwest Regional Manager of Manufacturing for H. J. Heinz Company; 
Everitt E. Richard, individually, and as Manager of the Bowling Green, Ohio, 
plant of H. J. Heinz Company; Cyril P. Roberts, individually, and as Manager 
of the Fremont, Ohio, plant of H. J. Heinz Company ; Edgar W. Montell, individ- 
ually, and as Manager, Agricultural Department of Joseph Campbell Company ; 
Harold R. Collard, individually, and as Divisional Manager, Agricultural De- 
partment of Joseph Campbell Company; Herbert F. Krimendahl, individually, 
and as President of Stokely Van-Camp, Inc.; Samuel Hammond, individually, 
and as District Manager of the Ohio plants of Stokely Van-Camp, Inc.; Russell 
Kline, individually, and as Assistant District Manager of the Ohio plants of 
Stokely Van-Camp, Inc.; A. A. Ehrman (First name unknown), individually, 
and as Manager of the Curtice, Ohio, plant of Stokely Van-Camp, Inc.; George W. 
Conelly, individually, and as Manager of the Wauseon, Ohio, plant of Winorr 
Canning Company, George Wenger, individually, as Secretary-Treasurer and 
Manager of Lake Erie Canning Co. of Sandusky, respondents herein, that the 
10th day of July, A. D., 1952, at 11 o’clock is hereby fixed as the time and Room 
810, U. S. Post Office & Court House, Los Angeles, California, as the place when 
and where a hearing will be had before Everett F. Haycraft, Hearing Examiner of 
the Federal Trade Commission, on the charges set forth in this complaint, at 
which time and place you will have the right under said Act to appear and show 
cause why an order should not be entered requiring you to cease and desist from 
the violations of law charged in this complaint. 

You are notified that the opportunity is afforded you to file with the Com- 
mission an answer to this complaint on or before the twentieth (20th) day after 
Service of it upon you. Such answer shall contain a concise statement of the 
facts which constitute the ground for defense and shall specifically admit or 
deny each of the facts alleged in the complaint unless you are without knowledge, 
in which case you shall so state. Failure to file an answer to or plead specifically 
to any allegation of the complaint shall constitute an admission of such allegation. 

If respondent desires to waive hearing on the allegations of fact set forth in 
the complaint and not to contest the facts, the answer may consist of a statement 
that respondent admits all the material allegations of fact charged in the com- 
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plaint to be true. Such answer will-constitute a waiver of any hearing as to 
the facts alleged in the complaint and findings as to the facts and conclusions 
based upon such answer shal! be made and order entered disposing of the matter 
without any intervening procedure. The respondent may, however, reserve in 
such answer the right to submit proposed findings and conclusions of fact or of 
law under Rule XXI, and the right to appeal under Rule XXIII. 

Failure to file answer within the time above provided and failure to appear 
at the time and place fixed for hearing shall be deemed to authorize the Com- 
mission and Hearing Examiner Everett F. Haycraft without further notice, 
to find the facts to be as alleged herein and to issue the following order in this 
proceeding : 

Ir IS ORDERED that respondents H. J. Heinz Company, Campbell Soup Com- 
pany, Joseph Campbell Company, Stokely Van-Camp, Inc., Bauer Cannery, Inc., 
Beckman & Gast Co., Inc., Buckeye Canning Co., Inc., Foster Canning, Inc., 
Gibsonburg Canning Company, Inc., Greenville Canning Co., Inc., Hirzel Can- 
ning Company, Hunt Foods, Inc., Hunt Foods of Ohio, Inc., Lake Erie Canning Co. 
of Sandusky, St. Mary’s Packing Co., Inc., Sharp Canning Co., J. Weller Com- 
pany, Winorr Canning Company, corporations, their officers, directors, agents, 
representatives and employees; Charles F. Boucher, individually, and as a co- 
partner in the partnership of Bryan Canning Co., Richard C. Boucher, individ- 
ually, as a copartner in the partnership of Bryan Canning Co., and as a Director 
of The Ohio Canners Association, Inc.; George A. Hathaway, individually, as 
the present sole owner, and formerly as a copartner in the partnership of Home 
Canning Co.; Lawrence B. Hall, individually, and as a former copartner in the 
partnership of Home Canning Co.; Robert H. Timmer, individually, and as a 
copartner in the partnership of Tip Top Canning Co.; Thomas G. Timmer, in- 
dividually, as a copartner in the partnership of Tip Top Canning Co., and as 2nd 
Vice President of The Ohio Canners Association, Inc.; Henry A. Diegel, individ- 
ually, and trading under the name and style of Diegel Canning Co.; Luke F. 
Beckman, individually, and trading under the name and style of Minster Canning 
Co.; Charles F. Stemley, individually, and trading under the name and style of 
Stemley Canning Co.; and as a Director of The Ohio Canners Association, Inc. ; 
The Ohio Canners Association, Inc., incorporated as The Ohio Canners Asso- 
ciation; Walter A. Scheid, individually, as President of The Ohio Canners Asso- 
ciation, Inc., and as Manager of the Napoleon, Ohio, plant of Campbell Soup 
Company; French Jenkins, individually, and as 1st Vice President of The Ohio 
Canners Association, Inc.; Paul Hinkle, individually, and as Secretary-Treasurer 
of The Ohio Canners Association, Inc.; Roy Irons, individually, and as Assistant 
to the President of The Ohio Canners Association, Inc.; Paul Korn, Norman M. 
Spain, Kar! Hirzel, and Leroy Wenger, individually, and as Directors of The Ohio 
Canners Association, Inc.; Albert F. Dreyer, individually, and as Secretary- 
Treasurer of Indiana Canners Association, Inc.; Joseph J. Wilson, individually, 
and as Manager of Contract Crops of H. J. Heinz Company ; Howard E. McKinley, 
individually, and as Midwest Regional Manager of Manufacturing for H. J. Heinz 
Company: Everitt E. Richard, individually, and as Manager of the Bowling 
Green, Ohio, plant of H. J. Heinz Company; Cyril P. Roberts, individually, and 
as Manager of the Fremont, Ohio, plant of H. J. Heinz Company; Edgar W. 
Montell, individually, and as Manager, Agricultural Department of Joseph Camp- 
bell Company; Harold R. Collard, individually, and as Divisional Manager, 
Agricultural Department of Joseph Campbell Company; Herbert F. Krimendahl, 
individually, and as President of Stokely Van-Camp, Inc.: Samuel Hammond, 
individually, and as District Manager of the Ohio plants of Stokely Van-Camp, 
Ine. ; Russell Kline, individually, and as Assistant District Manager of the Ohio 
plants of Stokely Van-Camp, Inec.; A. A. Ehrman (First name unknown), individ- 
ually, and as Manager of the Curtice, Ohio, plant of Stokely Van-Camp, Inc.; 
George W. Conelly, individually, and as Manager of the Wauseon, Ohio, plant of 
Winorr Canning Company ; George Wenger, individually, as Secretary-Treasurer 
and Manager of Lake Erie Canning Co. of Sandusky, directly or through any 
corporate or other device, in connection with procuring, purchasing or con- 
tracting for the purchase of raw tomatoes, in commerce, as “commerce” is defined 
in the Federal Trade Commission Act, do forthwith cease and desist from doing, 
performing, continuing, cooperating, participating or engaging in, or carrying 
out any understanding, agreement, combination to restrain trade and interstate 
commerce, or planned common ‘course of action, between or among any two or 
more of said respondents and another or others not parties hereto, to do or per- 
form any of the following acts or practices : 
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1. Devising and agreeing upon, by any method, ways and means for com- 
bating, boycotting, defeating or destroying Cannery Growers, Inc., a coopera- 
tive association of the growers of tomatoes in Ohio, Michigan, and Indiana, 
or any other organization formed for the same or similar purposes, 

2. Agreeing or resolving not to purchase tomatoes from growers who are 
members of any cooperative association of tomato growers. 

3. Inducing or attempting to induce any tomato processor to refrain 
from procuring, purchasing or contracting to purchase tomatoes from grow- 
ers having membership in any cooperative growers association, or to other- 
wise, in any manner, interfere with any processor procuring, purchasing 
or contracting to purchase tomatoes from any source independently deter- 
mined and selected by said processor. 

4. Engaging in any act or practice, the purpose, intent or effect of which 
is to induce any grower to breach his contract with any cooperative 
growers association. 

5. Agreeing to fix, establish or maintain, or actually fixing, establishing 
or maintaining, by any method or means, the price or prices to be paid or 
quoted in connection with procuring, purchasing or contracting to purchase 
raw tomatoes, directly or indirectly, from the growers thereof. 

6. Engaging in any act or practice, the purpose and intent of which is to 
effectuate any of the agreements or resolutions prohibited herein. 

IT 18 FURTHER ORDERED that each of the respondents forthwith cease and desist 
from acting, individually or otherwise, so as knowingly to contribute to the 
maintenance or operation of any planned common course of action, understanding 
or agreement between and among any two or more of the respondents or between 
any one or more of them and another or others not parties hereto through the 
commission of any of the acts, practices or things specified in subparagraphs (1) 
through (6) of the preceding part of this order. 

The inclusion of such order to cease and desist in this complaint will be 
without effect in the event you show cause, on or before the 10th day of July, 
A. D., 1952, why such order should _not issue. 

IN WITNESS WHEREOF the Federal Trade Commission has caused this, its com- 


plaint, to be signed by its Secretary, and its official seal to be hereto affixed, at 
Washington, D. C., this 21st day of May, A. D., 1952. 
By the Commission. 


[seaL] D. C. DANIEL, Secretary. 


UNITED STATES OF AMERICA BEFORE FEDERAL TRADE COMMISSION 
Docket No. 5994 


ORDER DISMISSING COMPLAINT AS TO CERTAIN CHARGES AND AS TO CERTAIN 
RESPONDENTS 


Filed February 4, 1954 


IN THE MATTER OF 
H. J. Heinz Company 
Campbell Soup Company 
Joseph Campbell Company 
Stokely Van-Camp, Inc. 
Bauer Cannery, Inc. 
Beckman & Gast Co., Inc. 
Buckeye Canning Co., Inc. 
Foster Canning, Inc. 
Gibsonburg Canning Company, Inc. 
Greenville Canning Co., Inc. 
Hirzel Canning Company 
Hunt Foods, Inc. 
Hunt Foods of Ohio, Inc. 
Lake Erie Canning Co. of Sandusky 
St. Mary’s Packing Co., Inc. 
Sharp Canning Co. 
J. Weller Company 
Winorr Canning Company, corporations, their officers, directors, agents, repre- 
sentatives, and employees 
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Charles F. Bougher, individually, and as a copartner in the partnership of Bryan 
Canning Co. 

Richard C. Bougher, individually, as a copartner in the partnership of Bryan 
Canning Co., and as a Director of the Ohio Canners Association, Inc. 

Jeorge A. Hathaway, individually, as the present sole owner, and formerly as a 
copartner in the partnership of Home Canning Co. 

Lawrence B. Hall, individually, and as a former copartner in the partnership of 
Home Canning Co. 

Robert H. Timmer, individually, and as a copartner in the partnership of Tip Top 
Canning Co. 

Thomas G. Timmer, individually, as a copartner in the partnership of Tip Top 
Canning Co., and as second Vice President of the Ohio Canners Association, Inc. 

Henry A. Diegel, individually, and trading under the name and style of Diegel 
Canning Co. 

Luke F. Beckman, individually, and trading under the name and style of Minster 
Canning Co. 

Charles F. Stemley, individually, and trading under the name and style of Stem- 
ley Canning Co., and as a Director of the Ohio Canners Association, Inc. 

The Ohio Canners Association, Ine., incorporated as the Ohio Canners Asso- 
ciation 

Walter A. Scheid, individually, as President of the Ohio Canners Association, 
Inc., and as Manager o fthe Napoleon, Ohio, plant of Campbell Soup Company 

French Jenkins, individually, and as 1st Vice President of the Ohio Canners As- 
ciation, Inc. 

Paul Hinkle, individually, and as Secretary-Treasurer of the Ohio Canners Asso- 
ciation, Inc. 

Roy Irons, individually, and as Assistant to the President of the Ohio Canners 
Association, Inc. 

Paul Korn, Norman M. Spain, Karl Hirzel, and Leroy Wenger, individually, and 
as Directors of the Ohio Canners Association, Inc. 

Albert F. Dreyer, individually, and as Secretary-Treasurer of Indiana Canners 
Association, Inc. 

Joseph J. Wilson, individually, and as Manager of Contract Crops of H. J. Heinz 
Company 

Howard E. McKinley, individually, and as Midwest Regional Manager of Manu- 
facturing for H. J. Heinz Company 

Everitt E. Richard, individually, and as Manager of the Bowling Green, Ohio, 
plant of H. J. Heinz Company 

Cyril P. Roberts, individually, and as Manager of the Fremont, Ohio, plant of 
H. J. Heinz Company 

Edgar W. Montell, individually, and as Manager, Agricultural Department of 
Joseph Campbell Company 

Harold R. Collard, individually, and as Divisional Manager, Agricultural De- 
partment of Joseph Campbell Company 

Herbert F. Krimendahl, individually, and as President of Stokely Van-Camp, Inc. 

Samuel Hammond, individually, and as District Manager of the Ohio plants of 
Stokely Van-Camp, Inc. 

Russell Kline, individually, and as Assistant District Manager of the Ohio 
plants of Stokely Van-Camp, Inc. 

A. A. Ehrman (First name unknown), individually, and as Manager of the Cur- 
tice, Ohio, plant of Stokely Van-Camp, Inc. 

George W. Conelly, individually, and as Manager of the Wauseon, Ohio, plant 

of Winorr Canning Company 

George Wenger, individually, as Secretary-Treasurer and Manager of Lake Brie 

Canning Co. of Sandusky 


INITIAL DECISION 


By Everett F. Haycraft, Hearing Examiner 


This proceeding came on to be considered by the above-named hearing exam- 
iner theretofore duly designated by the Commission, upon the complaint of the 
Commission, the answers of respondents, testimony and other evidence intro- 
duced in support of the allegations of the complaint, and motions of counsel for 
all respondents to dismiss the complaint at the conclusion of the taking of 
testimony in support of the allegations of the complaint on the ground that 
insufficient evidence has been adduced in support of the allegations of the com- 
plaint. These motions and briefs in support thereof were filed in September 
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1953. Thereafter, in December 1953, counsel in support of the complaint filed 
answer and brief opposing respondents’ motions and the matter was argued 
orally before the hearing examiner on January 7, 1954. 

The complaint in this proceeding alleges, among other things (par. 10), that 
respondents had been and now are engaged in unfair methods of competition in 
that they have entered into an understanding, agreement, and combination to 
restrain trade in interstate commerce in raw tomatoes and that, as a part of said 
understanding, agreement, and combination, have engaged in a planned common 
course of action: 

1. To boycott, and in boycotting, the growers of tomatoes, in Ohio and in 
the adjoining and contiguous portions of Michigan and Indiana, who are 
members of the said cooperative growers association, Cannery Growers, Inc. ; 

2. To prevent, and in preventing, competing purchasers from buying raw 
tomatoes from growers who are members of Cannery Growers, Inc. ; 

3. To destroy, and in the destruction of, the tomato markets of growers 
who are members of Cannery Growers, Inc., by agreeing and resolving not 
to purchase tomatoes from said growers; 

4. To destroy, and in the destruction of, the said cooperative growers 
association, Cannery Growers, Inc., by refusing to recognize or negotiate 
with it as the marketing agent of its grower members ; 

5. To make effective, and in effectuating, the boycott, held meetings fol- 
lowing the organization of Cannery Growers, Inc., to discuss, devise, and 
agree upon ways and means for forming and maintaining a united front 
among themselves to combat, defeat and destroy the said cooperative growers 
association ; 

6. To contact and police, and in contacting and policing, respondent proc- 
essors to discourage them from purchasing tomatoes from growers who are 
members of said cooperative growers association ; 

7. To attempt to induce, and in attempting to induce, some of the said 
growers into breaching their respective contracts of membership with said 
cooperative growers association ; 

8. To fix and establish, and in fixing and establishing, prices to be paid by 
respondent processors to the growers for their raw tomatoes; and 

9. To adopt and use, and in adopting and using, as a part of the aforesaid 
understanding, agreement and combination to fix and establish prices, a 
price leadership plan whereby respondent, H. J. Heinz Company, respondent 
Campbell Soup Company, or respondent Joseph Campbell Company, or two 
or more of said respondents, at times have led in the announcement and 
publication of their price or prices for raw tomatoes, after which, pursuant 
to mutual understanding among all respondent processors, the other respond- 
ent processors adopted, announced, published and followed the same prices. 

Upon a careful consideration of all the oral testimony and written evidence in 
the record, the undersigned hearing examiner is of the opinion that there is not 
sufficient competent evidence in the record to support the allegations of sub- 
paragraphs 2, 6, 8, and 9 of paragraph 10 of the complaint as to any or all of 
the respondents named in the complaint. The preponderance of the evidence 
indicates that the prices announced at the meetings of the respondent processors 
were prices already independently published by them and there is not sufficient 
evidence of uniformity of such prices to indicate, prima facie, that they were 
the result of agreement between the processors. 

On the other hand, it is believed that there is sufficient competent evidence in 
the record to support the allegations of subparagraphs 1, 3, 4, 5, and 7 of para- 
graph 10 of the complaint as to all of the respondents with the exception of the 
respondent Ohio Canners Association, its officers and directors, including Paul 
Hinkle, secretary; also Respondent Albert F. Dreyer, secretary of Indiana Can- 
ners Association, and certain small processors hereinafter named. In arriving 
at this opinion the undersigned examiner is unable to find sufficient competent 
evidence in the record indicating that respondent Ohio Canners Association 
or respondent Hinkle were responsible for the meetings attended by respondent 
processors in March and April 1951 at which discussions took place with respect 
to the cooperative growers association. Although respondent Hinkle called the 
meeting of respondent Ohio Canners Association held on April 13, 1951, there 
is insufficient evidence of his prior knowledge of, or presence at, the meeting 
of tomato processors on the afternoon of that date at which discussions were had 
concerning the cooperative growers association. 

With respect to the small processors hereinafter named, there is a failure of 
proof as to their connection with the alleged conspiracy. Some of the proc- 
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essors are located in southern Ohio and were never contacted by representatives 
of the growers association and others were not represented at the meetings. 
One contracted with the growers as usual with the approval of the cooperative 
growers association. Accordingly, 

IT IS ORDERED that the complaint in this proceeding as to the allegations in 
subparagraphs 2, 6, 8, and 9 of paragraph 10 thereof be, and the same hereby 
is, dismissed as to all respondents. 

Ir I8 FURTHER ORDERED that the entire complaint in this proceeding be, and the 
same hereby is, dismissed as to the following named respondents : 

The Ohio Canners Association, Inc., incorporated as the Ohio Canners 
Association ; 


Walter A. Scheid, individually, and as President of the Ohio Canners 
Association, Inc. ; 


French Jenkins, individually, and as 1st Vice President of the Ohio Canners 
Association, Inc. ; 

Paul Hinkle, individually, and as Secretary-Treasurer of the Ohio Can- 
ners Association, Inc. ; 

Roy Irons, individually, and as Assistant to the President of the Ohio 
Canners Association, Inc. ; 

Paul Korn, Norman M. Spain, Karl Hirzel, and Leroy Wenger, individually, 
and as Directors of the Ohio Canners Association, Inc. ; 

Albert F. Dreyer, individually, and as Secretary-Treasurer of Indiana 
Canners Association, Inc. ; 

Beckman & Gast Co., Inc.; 

Buckeye Canning Co., Inc. ; 

Greenville Canning Co., Inc.; 

St. Mary’s Packing Co., Inc.; 

Charles F. Boucher, individually, and as a copartner in the partnership 
of Bryan Canning Co. ; 

Richard C. Boucher, individually, as a copartner in the partnership of 
Bryan Canning Co., and as a Director of the Ohio Canners Association, 
Inc. ; 

George A. Hathaway, individually, as the present sole owner, and for- 
merly as a copartner in the partnership of Home Canning Co. ; 

Lawrence B. Hall, individually, and as a former copartner in the part- 
nership of Home Canning Co. ; 

Robert H. Timmer, individually, and as a copartner in the partnership 
of Tip Top Canning Co.; 

Thomas G. Timmer, individually, as a copartner in the partnership of 
Tip Top Canning Co., and as 2d Vice President of the Ohio Canners Asso- 
ciation, Inc.; 

Henry A. Diegel, individually, and trading under the name and style of 
Diegel Canning Co. ; 

Luke F. Beckman, individually, and trading under the name and style of 
Minster Canning Co.; 

Charles F. Stemley, individually, and trading under the name and style 
of Stemley Canning Co., and as a Director of the Ohio Canners Associa- 
tion, Inc. 

Everett F. Haycrart, 


Hearing Examiner. 
February 3, 1954. 





UNITED STATES OF AMERICA BEFORE FEDERAL TRADE COMMISSION 


Commissioners : 
Edward F. Howrey, Chairman 
Lowell B. Mason 
James M. Mead 
Albert A. Carretta 
John W. Gwynne 


In THE MATTER OF H. J. Hetnz Company, Er At. 
Docket No. 5994 


ORDER DENYING APPEAL FROM INITIAL DECISION 


This matter coming on to be heard by the Commission upon the appeal of 
counsel in support of the complaint from that portion of the initial decision of 
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the hearing examiner dismissing the price fixing allegations contained in sub- 
paragraphs 8 and 9 of Paragraph Ten of the complaint herein, and the respond- 
ents’ briefs in opposition to said appeal; and 

The Commission having considered the entire record, including the exceptions 
raised by counsel in support of the complaint, and having determined that the 
hearing examiner’s initial decision was correct: 

Ir IS ORDERED, in conformity with the written opinion of the Commission being 
issued simultaneously herewith, that the appeal of counsel in support of the com- 
plaint be, and it hereby is, denied. 

IT IS FURTHER ORDERED that the case be, and it hereby is, remanded to the hear- 
ing examiner for further proceedings in regular course. 

By the Commission, Commissioner Carretta not participating. 

[SEAL] Rosert M, ParrisyH, Secretary. 

Issued: August 10, 1954. 


UNITED STATES OF AMERICA BEFORE FEDERAI, TRADE COMMISSION 


Commissioners : 
Edward F. Howrey, Chairman 
Lowell B. Mason 
James M. Mead 
Albert A. Carretta 
John W. Gwynne 


IN THE Martrer ofr H. J. Hernz Company, Er At. 
Docket No. 5994 
OPINION OF THE COMMISSION 


By GWYNNE, COMMISSIONER 


Respondents include 24 companies engaged in the processing of tomatoes in 
Ohio, the Ohio Canners’ Association, Inc. (a trade association), individuals who 
are officers, directors, employees, or owners of the above companies, and officers 
or directors of the Ohio Canners’ Association, Inc. or the Indiana Canners’ Associ- 
ation (also a trade association). 

Briefly stated, the complaint charges respondents with violation of section 5 
of the Federal Trade Commission Act by entering into an understanding, agree- 
ment and combination to restrain trade in interstate commerce in raw tomatoes, 
and as a part of said understandnig, with engaging in a planned common course 
of action to, first, boycott and otherwise illegally interfere with said tomato grow- 
ers, and second, to fix and maintain prices to be paid for raw tomatoes. 

At the conclusion of the evidence in support of the complaint, the hearing ex- 
aminer dismissed the entire complaint as to the Ohio Canners’ Association, Inc., 
its officers and directors, the secretary-treasurer of Indiana Canners’ Association, 
Ine., and certain canning companies and individuals named in the initial deci- 
sion. He also dismissed the complaint as to the allegations in subparagraphs 
2, 6, 8 and 9 of Paragraph Ten as to all respondents. Counsel supporting the 
complaint appealed from the decision only insofar as it dismissed the allegations 
in subparagraphs 8 and 9 of Paragraph Ten as to the “remaining respondents,” 
that is, the respondents not included in the list set out in the initial decision as to 
whom the complaint was dismissed in its entirety. The appeal was submitted on 
written briefs without oral argument. 

The only question involved in this appeal has to do with the sufficiency of the 
evidence to make a prima facie case as to the following allegations in Paragraph 
Ten of the complaint: 

“The respondents herein have been, and are now, engaged in unfair methods 
of competition and unfair acts or practices in commerce, as ‘commerce’ is defined 
in the Federal Trade Commission Act, in that they have entered into an under- 
standing, agreement and combination to restrain trade and interstate commerce 
in raw tomatoes. The respondents, as a part of the aforesaid understanding, 
agreement and combination, have engaged in a planned common course of action: 

* o oe * * co e 


“8. To fix and establish, and in fixing and establishing, prices to be paid by 
respondent processors to the growers for their raw tomatoes ; and 
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“9. To adopt and use, and in adopting and using, as a part of the aforesaid 
understanding, agreement and combination to fix and establish prices, a price 
leadership plan whereby respondent H. J. Heinz Company, respondent Campbell 
Soup Company, or respondent Joseph Campbell Company, or two or more of said 
respondents, at times have led in the announcement and publication of their price 
or prices for raw tomatoes, after which, pursuant to mutual understanding among 
all respondent processors, the other respondent processors adopted, announced, 
published, and followed the same prices.” 

All of the companies included among the remaining respondents operate tomato 
processing plants in Ohio. Most of the raw tomatoes to be processed are bought 
from individual growers under written contracts entered into just prior to the 
planting season, although some are bought later on the open market from growers 
or brokers. It is the practice for individual processors to announce their prices 
shortly before contracts are offered to the growers. In determining its opening 
price, each processor takes into consideration many circumstances, often includ- 
ing prices already announced by other processors. 

Late in 1949, certain tomato growers formed a cooperative organization known 
as Cannery Growers, Inc. Under the contract between Cannery Growers, Inc. 
and its members, the cooperative was designated as the sole agent of the members 
to negotiate contracts with the processors for the growing and selling of tomatoes 
and the members agreed not to enter into a contract with any processor unless 
such contract had previously been approved by Cannery Growers, Inc. 

In January 1951, Cannery Growers, Inc. notified the processors that it was 
ready to negotiate contracts in behalf of its members at a price of $40-$34, that is, 
$40 per ten for U. S. Government Grade 1, and $34 for Grade No, 2. Most of the 
processors did not negotiate with the cooperative for various reasons, among 
which was that the asking price was too high. Early in 1951, various processors 
announced their prices and began the effort to sign up growers. The prices an- 
nounced by some processors were identical. For example, Joseph Campbell Com- 
pany (buying agent for Campbell Soup Company), H. J. Heinz, Hunt Foods, Inc., 
and Winorr Canning Company, announced $33-$21. Other opening prices varied 
from $36 to $33 for Grade No. 1 and from $26 to $20 for Grade No. 2. 

In their appeal brief, counsel supporting the complaint “do not contend that 
the record establishes that the prices announced at the meetings were agreed 
upon in advance by the respondent companies; nor * * * that the record estab- 
lishes that there was uniformity among the respondents as to those prices or as to 
prices they actually paid for tomatoes.” They do contend, however, that there 
was cooperation and agreement among the respondents to adopt and adhere to 
the prices previously announced by certain of them and that such cooperation and 
agreement was for the purpose of negotiating with the growers for advance con- 
tracts during the critical period, that is, the “contracting season.” In other words 
the claim is that there was concerted action to adhere to the prices individually 
announced (even though different) to further the boycott of Cannery Growers, 
Tne. 

The record in the case is very voluminous both in regard to the allegations of 
boycotting and price fixing. The evidence shows that meetings were held on 
March 17, March 31, and April 13, of 1951, at which most of the respondents were 
represented. At these meetings, many things of mutual interest were discussed 
and some mention was made of prices already announced by some processors. 
Among the many exhibits are letters from the manager of the Toledo, Ohio, plant 
of respondent Hunt Foods, Inc. to his immediate superior giving a running 
account of the situation as the local manager observed it. After the opening price 
announcements, some processors changed their prices. For example, after an- 
nouncing $33-$21 in March, Hunt Foods, Ine. went to $34-$22.50 in April, and 
to $36-$26 in May. Other respondents also made changes, although some did not 
occur until after the normal contracting season was over. 

The hearing examiner held that there was not sufficient competent evidence 
in the record to support the allegations of subparagraphs 8 and 9 of Paragraph 
Ten of the complaint. After considering the record, we conclude that the hearing 
examiner decided this issue correctly. 

The appeal is therefore denied and it is directed that an order issue accordingly. 

Commissioner Carretta did not participate herein. 
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UNITED STATES OF AMERICA BEFORE FEDERAL TRADE COMMISSION 
Filed August 9, 1955 


DOCKET NO. 5994 
In the Matter of 

H. J. Heinz Company 

Campbell Soup Company 

Joseph Campbell Company 

Stokely Van-Camp, Inc. 

Bauer Cannery, Inc. 

Beckman & Gast Co., Ine. 

Buckeye Canning Co., Inc. 

Foster Canning, Inc. 

Gibsonburg Canning Company, Inc. 

Greenville Canning Co., Ine. 

Hirzel Canning Company 

Hunt Foods, Inc. 

Hunt Foods of Ohio, Inc. 

Lake Erie Canning Co. of Sandusky 

St. Mary’s Packing Co., Inc. 

Sharp Canning Co. 

J. Weller Company 

Winorr Canning Company, corporations, their officers, directors, agents, represent- 
atives, and employees 

Charles F. Boucher, individually, and as a copartner in the partnership of Bryan 
Canning Co. 

Richard C. Boucher, individually, as a copartner in the partnership of Bryan Can- 
ning Co., and as a Director of The Ohio Canners Association, Inc. 

George A. Hathaway, individually, as the present sole owner, and formerly as a 
copartner in the partnership of Home Canning Co. 

Lawrence B. Hall, individually, and as a former copartner in the partnership of 
Home Canning Co. 

Robert H. Timmer, individually, and as a copartner in the partnership of Tip Top 
Canning Co. 
Thomas G. Timmer, individually, as a copartner in the partnership of Tip Top 
Canning Co., and as 2nd Vice President of The Ohio Canners Association, Ine. 
Henry A. Diegel, individually, and trading under the name and style of Diegel 
Canning Co. 

Luke F. Beckman, individually and trading under the name and style of Minster 
Canning Company 

Charles F. Stemley, individually, and trading under the name and style of Stemley 
Canning Co., and as a Director of The Ohio Canners Association, Inc. 

The Ohio Canners Association, Inc., incorporated as The Ohio Canners Association 

Walter A. Scheid, individually, as President of The Ohio Canners Association, 
Inc., and as Manager of the Napoleon, Ohio, plant of Campbell Soup Company 

French Jenkins, individually, and as 1st Vice President of The Ohio Canners 
Association, Ine. 

Paul Hinkle, individually, and as Secretary-Treasurer of The Ohio Canners Asso- 
ciation, Inc. 

Roy Irons, individually, and as Assistant to the President of The Ohio Canners 
Association, Ine. 

Paul Korn, Norman M. Spain, Karl Hirzel, and Leroy Wenger, individually, and as 
Directors of The Ohio Canners Association, Inc. 

Albert F. Dreyer, individually, and as Secretary-Treasurer of Indiana Canners 
Association, Ine. 

Joseph J. Wilson, individually, and as Manager of Contract Crops of H. J. Heinz 
Company 

Howard E. McKinley, individually, and as Midwest Regional Manager of Manu- 
facturing for H. J. Heinz Company 

Everitt E. Richard, individually and as Manager of the Bowling Green, Ohio, 
plant of H. J. Heinz Company 

Cyril P. Roberts, individually, and as Manager of the Fremont, Ohio, plant of 
H. J. Heinz Company 

Edgar W. Montell, individually, and as Manager, Agricultural Department of 
Joseph Campbell Company 
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Harold R. Collard, individually, and as Divisional Manager, Agricultural Depart- 
ment of Joseph Campbell Company 

Herbert F. Krimendahl, individually, and as President of Stokley Van-Camp, Inc. 

Samuel Hammond, individually, and as District Manager of the Ohio plants of 
Stokley Van-Camp, Inc. 

Russell Kline, individually, and as Assistant District Manager of the Ohio plants 
of Stokley Van-Camp, Inc. 

A. A. Ehrman (first name unknown), individually, and as Manager of the Curtice, 
Ohio, plant of Stokely Van-Camp, Inc. 

George W. Conelly, individually, and as Manager of the Wauseon, Ohio, plant of 
Winorr Canning Co. 

George Wenger, individually, and as Secretary-Treasurer and Manager of Lake 
Erie Canning Co. of Sandusky. 


INITIAL DECISION 
By Everett F. Haycraft, Hearing Examiner 
PRELIMINARY STATEMENT 


Respondents herein are engaged in purchasing raw tomatoes and processing 
same into tomato food products, such as canned tomatoes, tomato juice, tomato 
puree and tomato catsup, with their processing plants located in the States of 
Ohio, Indiana, Illinois, and Pennsylvania. 

On May 21, 1952, the Federal Trade Commission issued its complaint against 
18 corporations, their officers and directors, and a number of individuals operating 
as partnerships engaged in the tomato-processing business and also the Ohio 
Canners Association, Inc., a trade association, its officers and directors, and the 
Secretary-Treasurer of the Indiana Canners Association, Inc., charging them 
with having violated Section 5 of the Federal Trade Commission Act by entering 
into an understanding, agreement and combination to restrain trade in interstate 
commerce in raw tomatoes, and, as a part of such understanding, agreement, and 
combination, with engaging in a planned common course of action to boycott and 
otherwise illegally interfere with tomato growers located in the northwestern 
portion of Ohio, the southern part of Michigan, and northeastern Indiana, gen- 
erally referred to as the Ohio tomato area, from whom they purchased raw 
tomatoes; and, to fix and maintain prices to be paid for raw tomatoes. After 
answers were filed generally denying the allegation of the Commission’s com- 
plaint, hearings were held in the States of Ohio and Indiana, at which oral 
testimony and other evidence was received in support of the allegations of the 
complaint. Thereafter, counsel for respondents filed motions to dismiss the 
complaint in September 1953, which motions were opposed, briefed and argued 
before the hearing examiner, who rendered his first initial decision February 16, 
1954, dismissing the complaint as to all of the respondents except the following: 
H. J. Heinz Co.; Campbell Soup Co.; Joseph Campbell Co.; Stokey Van-Camp, 
Inc.; Bauer Cannery, Inc.; Foster Canning, Inc.; Gibsonburg Canning Co., Inc. ; 
Hirzel Canning Co.; Hunt Foods, Inc., and its subsidiary, Hunt Foods of Ohio, 
Ine.; Lake Erie Canning Co, of Sandusky; Sharp Canning Co.; J. Weller Co. ; 
Winorr Canning Co., and certain officers and employees of the said corporate 
respondents. (All reference to respondents hereinafter made will refer to said 
respondents. ) 

The hearing examiner, also, in his first initial decision dismissed certain 
allegations of the complaint, particularly those allegations having to do with the 
fixing of prices to be paid growers for their raw tomatoes and the allegations 
with respect to preventing competing purchasers from buying raw tomatoes 
from certain growers. (The Commission affirmed the initial decision of the 
hearing examiner and remanded the case to him for procedure in the regular 
course on August 10, 1954.) So that there remains for consideration in this 
decision only the boycott charges. 

Specifically, the charge under consideration is that these remaining respondents, 
through agreement, understanding, and planned common course of action, boy- 
cotted an association of tomato growers, namely Cannery Growers, Inc., herein- 
after referred to as “Co-op,” and its grower members and that in carrying out 
said boycott, the respondents (a) destroyed the tomato market for members of 
the Co-op by refusing to purchase tomatoes from them; (b) attempted to destroy 
the Co-op by refusing to recognize or negotiate with it as the marketing agent 
of its grower members; (c) effectuated the boycott by holding meetings following 
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the organization of Co-op to discuss, devise, and agree upon ways and means 
for forming and maintaining a united front to combat, defeat, and destroy the 
Co-op; and (d) attempted to induce Co-op members into breaking their member- 
ship contracts. 

The taking of testimony in opposition to the allegations of the complaint began 
November 29, 1954, and was concluded January 4, 1955. Proposed findings were 
filed with the hearing examiner in March 1955, and oral argument was had thereon 
on April 8, 1955. Consideration having been given by the undersigned hearing 
examiner to all the reliable, probative, and substantial evidence in the record, and 
upon all material issues of fact, law, or discretion, the following findings, conclu- 
sions, and order are hereinafter set forth. 


FINDINGS OF FACT 


I. Historical Background of the Tomato Processing Industry 


For many years last past it has been the practice of the respondent processors, 
as well as of other processors in the Ohio tomato area, to negotiate contracts with 
individual growers for specific acreages of tomatoes before the tomato crop is 
actually planted, and in many instances to furnish the tomato plants for planting. 
On the basis of knowing the capacity of a given processing plant and with a 
knowledge of the potential yield per acre, respondent processors normally contract 
for substantially their entire tomato requirements in advance of the planting 
season. 

The respondent processors usually begin contracting for their tomato acre 
age requirements in February, and such contracting is usually concluded by 
the early part of May each year. This period of time is generally referred to 
as the “contracting season.” During this time the contracts are executed in 
one of or a combination of two ways: (@) the grower is notified and invited to 
come to the processor’s plant or loading station, where he is advised of the 
price the processor is offering to pay, when he may enter into a contract to grow, 
harvest, and sell a specified acreage to the processor and the processor’s agents 
to purchase and accept the tomatoes produced on the acreage specified in the 
eontract, and (b) fieldmen of the processor go out into the field and contact 
the growers and urge them to contract to grow, harvest, and sell tomatoes on 
specified tomato acreages for the processor. The amount of tomato acreage 
which a grower may contract to cultivate for a processor varies from as little 
as 1 or 2 acres to as much as 100 or more acres. 

In the Ohio tomato area, tomatoes for processing purposes are usually produced 
from plants which are grown in the South, shipped north by the processor, 
and sold to the growers, although in some instances the plants are homegrown 
plants. The plants are set out usually by the beginning of the month of May 
and all planting is concluded by the end of the first week in June, which period 
is known as the planting season. The growers usually pay for the plants at 
the end of the harvest season when the processors deduct their cost from the 
proceeds to the grower for the tomatoes sold to the processors. 

The larger processors employ fieldmen, who, in addition to contracting 
with the growers for tomatoes for the processors, also maintain continuous 
contacts with the growers throughout the planting and growing seasons and 
advise the growers concerning the cultivation and harvesting of the tomato 
crop. They keep the growers fully advised concerning all circumstances and 
conditions connected with the production of the raw tomatoes, which service 
is helpful to the grower and enables the processor to maintain a degree of 
control over the quality of the tomatoes produced. 

The tomato-growing season in the Ohio area is from early May until the 
first frost, usually in the first week of October. The harvesting season, during 
which time the tomatoes are picked and hauled to the processor, begins about 
the middle of August and continues until the first frost. Raw tomatoes for 
processing purposes must be allowed to ripen on the plant because the color 
of the tomatoes is extremely important in determing the quality of the processed 
tomato products. 

The processors agree to pay the growers for the tomatoes harvested from 
their acreage on the basis of a given price for all of the tomatoes that are graded 
U. 8S. No. 1, and another price for the tomatoes graded as U. S. No. 2, with no pay- 
ment to be made for tomatoes graded as “culls.” Another provision appearing 
in many of the respondent processors’ contracts provides that the processor may 
reject the tomatoes or have them assorted, unless and until they grade at least 
40 percent No. 1 tomatoes and contain less than 10 percent culls. Another 
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usual provision of the contract prohibits the grower from producing any toma- 
toes not covered by the contract, thereby preventing the grower from contracting 
with more than one tomato processor each year. 

Grading is performed at the time of delivery by the grower to the processor 
by Federal-State graders supplied by an inspection service which has been 
functioning in Ohio since about 1931. Grade-buying of tomatoes is essential 
to canners, growers, and consumers alike. The efficient grower benefits by re- 
ceiving a higher price for the better quality tomatoes; the canner benefits 
because the quality of the raw material is substantially reflected in the quality 
of the finished product. Finally, grading benefits the consumer by providing 
a greater assurance of quality products and better nutrition. 

Prior to the year 1950, tomato growers in the Ohio area had nothing to say 
with respect to the contracts they executed with the respondent processors. 
They had no opportunity to negotiate concerning either terms or prices; they 
could accept or reject or else not grow tomatoes. It was a matter of either 
“take it or leave it.”” During the years immediately following the Second World 
War, particularly during 1948-49, the prices which the processors had been 
paying growers for raw tomatoes were considered by the growers to be un- 
reasonably low. This condition, together with dissatisfaction in the grading 
of tomatoes, led a number of growers in the Ohio tomato area to organize Co- 
op, in October 1949, to act as the bargaining agent or representative of the 
growers in that area in the negotiation of tomato contracts with tomato proces- 
sors. The membership campaign by the Co-op and its representatives com- 
menced in November 1949, and continued throughout the following year. A 
membership contract was employed under which the grower indicated how 
much tomato acreage he had planted in the year prior to membership and the 
number of acres he intended to plant in the succeeding year. The contract also 
provided for the appointment by the grower of the Co-op as his sole agent for 
the purpose of marketing or contracting for the sale of all canning tomato crops 
to be grown by him or for him on lands owned or otherwise held by him while 
the contract remained in effect. It was provided that the contract would not 
become effective until the Co-op had made contracts with 65 percent of the 
growers of the Ohio tomato area. 

On December 18, 1950, the board of directors of the Co-op declared the mem- 
bership contracts operative and so notified the member growers, advising the 
growers that the contract with the Co-op would be applicable to the 1951 tomato 
acreige. 

The organization of Co-op first came to the attention of the respondent proces- 
sors in the fall of 1950 and was a subject of discussion at the meeting of the 
Ohio Canners Association in December 1950. However, it first began to contact 
respondent processors with respect to the 1951 tomato acreage in a letter ad- 
dressed to tomato processors on January 18, 1951, notifying the respondents of 
its existence and its purposes, and inviting respondent processors to take part 
in negotiations for contracts for that season. Receiving no reply to this letter, 
Co-op sent another letter to most of the respondent processors on March 9 and 
10, 1951. 

In the first letter the Co-op notified the processors that a negotiating com- 
mittee had been designated and that the Ohio Farm Bureau Federation had been 
requested to furnish technical information and advice, and the suggestion was 
made that negotiation should begin as soon as possible so that the 1951 grower 
contracts could be signed. In the second letter it was stated that after a canner- 
grower contract is approved by Co-op, “you'll be expected to contact your grower 
for acreage as in the past.” Further attempts were made by negotiating com- 
mittees of the Co-op to contact respondent processors and negotiate contracts for 
grower members for the 1951 season. It soon developed, however, that there was 
opposition to the Co-op on the part of respondent processors. One of the condi- 
tions which apparently was the cause of such opposition was the requirement of 
the recognition of the Co-op as being authorized to speak or contract for its 
grower members and the agreement on the part of the processor to deduct a check- 
off of one percent from the amount due the grower and remit the same to Co-op. 

During the usual contracting season, Co-op approved the contract of three 
processors, namely, Lutz Packing Co. on April 26, 1951, and the respondents Sharp 
Packing Co. and St. Mary’s Packing Co. Co-op enlisted the assistance of the Ohio 
Farm Bureau Federation in the spring of 1951 in seeking to negotiate with re- 
spondent processors after its earlier efforts had been unsuccessful. A Mr. Wayne 
Schidaker, of that organization, endeavored by telephone to arrange a negotiating 
meeting or conference between a negotiating committee of the Co-op and respond- 
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ents Heinz and Campbell, but his telephone calls were unanswered. He was suc- 
cessful, however, in arranging a conference early in May 1951, between officials 
of respondent Stokely Van-Camp and George Wenger, and a negotiating com- 
mittee of Co-op. No contract was negotiated at this conference. Finally, on May 
26, 1951, the Co-op was successful in negotiating a contract with respondent Hunt 
of Ohio. 

In addition, the aforenamed processors of Co-op entered into a contract with a 
brokerage firm of Alex. E. and William J. Toth, tomato brokers, with the under- 
standing that the Toths would sell the tomatoes to the Morgan Packing Co., 
which had purchased substantial quantities of tomatoes in the Ohio tomato area 
from the Toths during the 1950 season. Conracts were entered into by the Toths 
with growers members of the Co-op for approximately 2,500 acres of tomatoes. 
However, due to failure on the part of Morgan Packing Co. to purchase in the 
Ohio tomato area in the 1951 season, the Toth contracts were not carried out. 


II, Cooperative activities of the respondent processors to boycott or refuse to 
deal with Co-op 

A. Prior to March 17, 1951.—The larger respondent processors, Heinz, Camp- 
bell, and Stokely, neither acknowledged nor made any effort to obtain further in- 
formation about Co-op after receiving the letters written by Co-op in January and 
March 1951. However, these letters were considered and widely circulated within 
the offices of these respondents. 

Three of the smaller respondents, Bauer Cannery, Inc., Foster Canning, Inc., 
and Gibsonburg Canning Co., Ine., contacted Co-op for information after the 
letters were sent out, but no negotiations occurred. Another small processor, 
respondent Sharp Canning Co., engaged in negotiations with the local committee 
of Co-op and entered into contracts with the grower members of Co-op. However, 
due to some misunderstanding, although Sharp agreed to do so, no checkoff was 
made. 

B. The first meeting of respondent processors on March 17, 1951.—On Mareh 
17, 1951, representatives of all respondent processors except Bauer and Weller 
attended a meeting of tomato processors held at the Commodore Perry Hotel in 
Toledo, Ohio. Individual respondents present included: Everitt E. Richard, 
representing Heinz; Harold R. Collard, representing Campbell; Walter E. Scheid, 
representing Campbell Soup; Samuel Hammond, Russell Kline, and A. A. Ehrman, 
representing Stokely Van-Camp: George Conelly, representing Winorr Packing 
Co.; and George Wenger, representing the Lake Erie Canning Co. of Sandusky, 
who called the meeting and presided. The Co-op letter of March 10, 1951, was the 
principal matter of discussion at this meeting. It had been received by most of 
respondent processors present. The Co-op and its activities and the problems 
various canners were having in contracting for acreage in their territories were 
discussed. Those in attendance were asked to state how they were making out on 
their acreage and whether they were getting their requirements. Many of the 
processors complained that they had been unable to get their acreage, some indi- 
cated the progress they had made, and others expressed concern that they might 
not obtain their acreage. Respondent Harold R. Collard stated that respondent 
Campbell had encountered difficulty in signing acreage. He went to the meeting 
“to find out what the impact was onthe other people.” Respondent Sharp told 
of his experience in signing up with Co-op. The matter of grading was also dis- 
cussed at the meeting as one of the complaints of the growers. It was understood 
at the close of the meeting that another meeting would he held in a couple of 
weeks. 

C. The second meeting of respondent processors on March 31, 1951.—The 
second meeting of the re pondent tomato processors was hed! at the Barr Hotel 
in Lima, Ohio, on March 31, 1951. and most of the respondent processors had 
representatives in attendance. They were Heinz, Campbell, Stokely, Gibson- 
burg, Hirzel, Hunt, Lake Erie, and Sharp. The following individual respond- 
ents were present: Harold R. Collard, representing Campbell; Everitt E. Rich- 
ard, representing Heinz; Cyril P. Roberts, representing Heinz; Samuel Hammond, 
Russell Kline, and A. A. Ehrman, representing Stokely Van Camp; and George 
Wenger, representing Lake Erie. The purpose of the meeting was to find out 
how the different processors were coming out in acquiring acreage which was 
an acute problem at that time. Reports of progress of various respondent proc- 
essors in attendance were made by Everitt E. Richard, representing Heinz; 
Thomas M. Norris, representing Hunt; Harold R. Collard, representing Camp- 
bell; A. A. Ehrman representing Stokely; and Karl Hirzel. Mr. Collard re- 
ported some of the activities of Campbell to get growers interested in making 
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contracts (steak dinners), that Campbell was still low on acreage, and had made 
no offer above $33 for No. 1 and $21 for No, 2. It appeared to be the concensus 
of opinion of those present that the processors were still “having resistance or 
lacked signers by certain growers who had been with them in previous years 
but now were members of the Cannery Growers, Inc.” The matter of contract- 
ing with members of the family of a grower in order to avoid a breach of a 
member’s contract was also considered, and it was suggested that the processors 
consult their lawyers as to the validity of the contract. None of the processors 
present indicated that they were going to have their contracts approved by the 
Co-op and no one suggested a solution of the problem might be to recognize the 
Co-op. Also no one said that they would not buy from members of the Co-op. 
Mr. Norris representing Hunt, in reporting to his superior, said: “From all out- 
ward appearances it looks as though no one is going to break the line.” At 
the conclusion of the meeting, it was stated that another meeting would be held 
in two weeks and it was indicated that if no charge had occurred, the proces- 
sors were going to ask Mr. DiSalle of the Office of Price Stabilization to issue 
a public statement that the processors cannot collect anything above parity. 

D. The third meeting of respondent processors on April 13, 1951,—This meet- 
ing occurred at the close of a meeting of the Ohio Canners Association and was 
called at the request of respondent Walter A. Scheid, for the purpose of discuss- 
ing the situation existing between the processors and the growers, and only 
processors were present. All of the respondent processors and individual re- 
spondents were represented at this meeting. Mr. Norris, in reporting the meet- 
ing to his superior in the Hunt organization, stated: 

“A meeting was held last Friday in Lima, Ohio, to exchange thoughts on what 
Should be done regarding tomato acreage * * * not much progress has developed 
in the past two weeks. The majority of them are standing on their original 
offer of $33 and $21 * * * .” (Cx-11-A & B) 

At this meeting the representatives of respondent processors reported on their 
acreage that had been signed and the prices they were paying. Heinz reported 
that 30 percent of its acreage had been signed. Stokely, Hirzel, and Hunt were 
without contracted acreage because the Co-op had almost 100 percent member- 
ship among their growers (Cx—11—A, par. 7). The main topic of this special 
meeting was the Co-op and the legal aspects connected with it. At this meet- 
ing, Mr. Lutz of Lutz Canning Company (not a respondent) announced what he 
was going to do, as did some others (Tr. 1041-2). Respondent George Wenger, 
representing Lake Erie, was not present, but his son Leroy was in attendance 
and presided over the meeting. There was considerable discussion with re- 
spect to the legality of the membership contract between the grower and the 
Co-op and the one percent checkoff in the contract. Mr. Alvin Moll, of respond- 
ent Stokely, read a legal opinion with respect to the legality of the contract and 
the possible legal complications involved if the processors attempted to influence 
growers to breach their contracts with Co-op. There was also further discus- 
sion with respect to possible legal complications with Co-op if processors se- 
cured contracts with other members of the family of the grower or someone other 
than the one who had signed with Co-op. Respondent Everitt E. Richard also 
read a legal opinion concerning the Co-op contract which had been obtained that 
day from a law firm in Toledo, Ohio. Some of the representatives of the pro- 
eessors stated that they were going to continue to try to contract for acreage 
without dealing with Co-op, and others said that they were going to raise their 
own acreage. Some of these representatives were asked whether they intended 
to recognize and negotiate with the Co-op, and they reported, 


“* * * that up to the present time that they did not have authority from their 
home office to meet with the Association [Co-op]; other canners would say they 
were going out and get the acreage or try and get the acreage without dealing 
through the Association.” (Tr. 1603) 

BR. Activities of Respondent Processors between and after the meetings.— 
Between the first and second and the second and third meetings, no tomato 
contracts were negotiated, and respondent processors continued to refuse to 
recognize or deal with the members of the Co-op. Mr. Norris reported to re- 
spondent Hunt officials in a letter dated April 6, 1951: 

“* * * T have spoken to George Wenger, owner of Lake Erie Canning Com- 
pany, who has called these meetings, and he feels that we are on the right 
track. 

“Campbell Soup, H. J. Heinz, and a number more are still firm on their price 
of $33 and $21. Stokely at Curtice have not come out as yet.” (Cx-9-A) 
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Mr. Norris also reported in another letter dated April 12, 1951: 

“Have spoken to competitive canners, and all believe that the grower is not 
giving any ground as very little acreage is being signed up. Stokely at Curtice 
has not announced a price as yet, and both H. J. Heinz and Campbell Soup swear 
they are going to stick to $33 and $21, but I cannot help feeling that someone is 
going to break the line as both the grower and the canner are becoming very 
uneasy. No canner in this area has met with the Association that we know of, 
and will let you know as soon as one does. 


* * * * * * * 


“In the event that Campbell or Heinz should come out with a price over 
the weekend it is our understanding we are to offer the same. However, this 
does not mean if some small canner jumps the line that we will do the same. 
Will contact you by phone if this should happen.” (Cx-—10-A & B) 

Following the meeting of April 13, respondent processors continued to “hold 
the line” and refused to recognize and deal with the Co-op although some 
of the respondent processors did confer with a negotiating committee of the 
Co-op. 

On April 26, 1951, the Lutz Canning Company of Defiance, Ohio (not a re- 
spondent), a processor who recognized the Co-op, had its contract approved 
and obtained acreage by contracting with the Co-op grower members. Mr. 
Lutz attended the April 138 meeting and had walked vut before it was con- 
cluded because he was “skeptical” of the procedure “we were taking there.” 
He apparently had reference to “contracting with relatives and things of that 
nature” (Tr. 1070-71). This was the first tomato processor to “break the line” 
and deal with the Co-op, and Mr. Norris, in reporting the fact to his superiors 
in the Hunt organization in a letter dated May 2, 1951, stated that Lutz— 
“* * * had negotiated with the Association and agreed to deduct 1% of the 
gross receipts for the Association from the growers involved, and that the price 
was to be $32 per ton * * * the item caused great concern among all the canners 
in this area and involved a lot of phone calling.” 

Mr. Norris, also, in reporting to his superior on April 30, 1951, enclosed a 
newspaper clipping from The Toledo Blade, announcing that the Co-op had 
approved the contract of the Lutz Canning Company at a flat price of $32 
per ton. 

“* * * The above company is the only one who has met with the Associa- 
tion, and about 50% of their growers belong to the Association, and they have 
agreed to deduct 1% of the receipts of the growers who are members. The Lutz 
Company contracts for about 300 acres. 

“The telephones have been busy today from different canners calling and 
we calling some regarding this article. As far as we can learn, they are not 
a very reliable company and a sloppy operator, and it is the opinion of the 
larger packers in this area to ignore this item. 

“Spoke to Richards, plant manager of Heinz at Bowling Green, this morning, 
who stated he just finished talking to Campbell Soup at Napoleon. He states 
that Campbell Soup is not going to get excited about this article, and their 
price is still $33 and $21. Heinz are still firm on their price of $33 and $21, 
and Stokely has yet to announce a price. However, Richards stated that we 
could look forward to some smaller canners jumping the line this week as both 
canners and growers are becoming very anxious. 

* * * * * ® = 


“* * * We don’t think it advisable to come out with a new price at this time 
because we feel sure it would have to have the approval of the Association, and 
feel they will not O. K. any until some of the other large canners fall in line. 

“Should we announce a higher price it may have the effect of strengthening 
the Association and would hold off, waiting for the other larger canners to fol- 
low. The way things look at present it is my guess that the price will end 
up about $36 and $26, and will call you when we feel we can make a recom- 
mendation.” (Cx—111—-A & B) 

Mr. Norris enclosed a copy of the Cannery Growers, Inc., letter of April 27, 
1951, which contained a reference to the approval of the “independent canners” 
contract at a price of $35.70 which Mr. Norris interpreted as meaning $32 plus 
$3.70 covering the price of hampers which are furnished the growers. 

Mr. Norris again, in reporting to his superior on May 4, 1951, stated: 

“Mr. Al. Ehrman of Stokely Foods at Curtice called early this morning telling 
us that his Main Office in Indianapolis called him last night told him to start out 
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with a price of $35 and $25 and see what could be accomplished. They are 
Starting out today and he promised to call and let me know tomorrow how they 
made out. He also stated that his Company called Heinz at Pittsburgh and 
Campbell Soup at Chicago and informed them of what they were going to do. 
[Cx—13-A ] 

“Spoke to Richards of Heinz at Bowling Green yesterday looking for gossip 
and asked if he thought any of the larger canners would jump the prices that 
were already established. His answer was that he felt quite positive that 
Campbell Soup would stand firm, and as far as his Company went, if the others 
stood in line his Company would do the same, but if any were to break the 
line, like Campbell Soup, Stokely, or ourseives, felt sure that his Company 
would have to do likewise.’ (Cx—13-B) 

Mr. Norris included in this letter a list of the processors and the prices that 
they had announced and the dates of the announcement in the Ohio tomato 
area. 

Mr. Norris in his Jetter to his superior on May 11, 1951, stated: 

“George Wenger, owner of Lake Erie Canning Co. at Sandusky, called me 
yesterday and said that a Mr. Wayne Shedaker requested a meeting with him, 
after being refused by other canners, to discuss the tomato situation. He is 
either the attorney for the Farm Bureau or the Cannery Growers. They are 
having a meeting this afternoon at Sandusky and he believes that something 
should break in the next 48 hours. He also believes that Campbell and Heinz 
will announce a price of $35 and $25, with no recognition to the Association. 
Should they do this, we will follow.” (Cx-—112-A) 

Mr. Norris reported to his superior on May 18, 1951, stating: 

“One of our plant growers, by the name of Montrie, was approached by the 
Association that if he came out with a price they would approve it. This is the 
same as the Toth deal, on Brown Road previously mentioned. Montrie called 
us and asked if we would be interested, and thought he could contract for a 
price of $33 delivered to our plant, deducting 1% for the Association, and charg- 
ing a 5% overall for his services. This we believe is out, but thought it hest 
to convey it to you. 

“A short time ago we received a telephone call from one of the officers of the 
Association, requesting us to meet with him and see if we could agree to give 
some recognition to the Association, stating that it was not a matter of price 
that they were striving for but just recognition. We do know that they have 
contacted Stokely in Curtice along the same lines as we have been in communi- 
eation with them. 

“As far as we know, all canners in the area at present claim that they are not 
going to meet with the Association, and we feel quite confident that unless some- 
thing is done in the very near future we are not going to get enough acreage to run 
this plant as the general attitude of all growers is that they will not sign any 
contract until the Association approves of it, and we believe that the Associ- 
ation is going to stick it out to the very end. 

“We believe that we were the first ones on this offer by Montrie and should 
we not take it up, believe he will offer it to other canners.” (Cx-113) 

It also appears that as late as May 23, 1951, the respondent Hunt, as well as 
the other processors, were still attempting to get growers to sign contracts with- 
out the approval of the Co-op (Cx-—114-A & B). 

Respondent Stokely on May 3, 1951, announced its tomato contracting prices 
were $35 for No. 1 and $25 for No. 2, which it will be noted was $2 higher for 
No. 1 and $4 higher for No. 2 than the other leading processors had been offering. 
As heretofore indicated, before doing so, respondent Stokely informed respondents 
Heinz and Campbell and on May 4 notified respondent Hunt (Norris) of the new 
prices (Cx-13-A). Respondent Stokely, after a week of attempting to contract 
for acresge at the new prices without recognition of the Co-op, so notified Mr. 
Norris (Cx-—20-A), who in turn notified his superior in a letter dated May 9, 
1951. At the same time M. Norris reported: 

“H. J. Heinz claim to have about 50% of their acreage signed, and the rumor 
is that Campbell Soup at Napoleon have about 30%. Both claim they will hold 
the price and will not bargain through the Association. 

x * * ak * o * 

“The Association has not approved any more contracts than the one of Lutz 
Canning at Defiance at $32 flat. I believe that if any one of the larger canners 
would announce their price and agree to sign through the Association that the 
Association would O. K. a price of $35 and $25. If we could believe that Camp- 
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bell, Heinz, and Stokely will not meet with the Association, can see nothing 
but the breaking up of the Association.” (Cx-—20-B) 

After the meeting of May 10, 1951, at George Wenger’s office, hereinbefore men- 
tioned, a meeting of representatives of Stokely and the Co-op was held, at which 
everything was agreed upon including price and form of contract until the 
question of the check-off came up in the discussion, and the spokesman, Mr. 
William Kruger, vice president of respondent Stokely, refused to allow the 
check-off even though at that time such an arrangement was being observed by 
this respondent with a Wisconsin cooperative organization in another product 
(Tr. 245 and 250). 

F. The George Wenger Hunting Lodge Meeting—On August 19, 1951, during 
the early part of the tomato harvesting season, representatives of a number of re- 
spondent processors met at George Wenger’s hunting lodge in Sandusky, Ohio. 
Respondents represented at that meeting were Heinz, Hirzel, Hunt, Lake Erie, 
Weller, and Winorr. They discussed, among other things, the tomato shortage and 
the tomato acreage which Alex. E. and William J. Toth, tomato brokers, hau un- 
der contract with grower members of Co-op. It was known that the Toths had 
contracted approximately 2,500 acres of tomatoes and that they had no market 
for them. In discussing the situation, respondent George Wenger stated that 
although he was not in the market he would not buy any of the Toth tomatoes 
unless he could do so at $5 a ton less than what was being paid the growers 
and that he would have to have a release from the growers. Respondent Richard 
also indicated a similar opinion except that $3 a ton was the margin he said 
would be necessary. Mr. Norris, in reporting this meeting to the superiors in 
the Hunt organization, stated that those that were present agreed that they 
must have a written release from the growers before they would purchase 
from Toth, and “if our competitors stand by their intention, we look for some 
cheap tomatoes” (Cx—17—-A & B). None of the respondents represented at this 
meeting purchased any tomatoes directly from the Toths during the 1951 season. 
However, respondents Campbell and Stokely bought substantial quantities of 
tomatoes from the Toth acreage through brokers and refused to recognize or « eal 
with Co-op in doing so. Other leading respondent processors, such as Heinz, 
bought some tomatoes on the open market in the Ohio tomato area, but the bulk 
of their open market purchases were made from other processors in other ° reas. 

G. Comparison of 1950-51 open market purchases by respondent processors.— 
A comparison of the quantity of tomatoes processed during the 1950-51 season by 
the leading respondent processors shows that during the year 1951 the Heinz 
Company, for instance, purchased approximately 8,000 tons of tomatoes on the 
open market whereas in 1950 they purchased less than 500 tons. The Cam) bell 
Soup Company in 1951 purchased 8,560 tons on the open market and none in 
1950. The Jos. Campbell Company of Chicago purchased 4,408 tons on the open 
market in 1951 and none in 1950. Stokely purchased approximately 2,700 tons 
in 1951 on the open market and none in 1950. Likewise, there were far more sub- 
stantial intercompany shipments from other plants owned by these respon ‘ents 
in 1951 than in 1950 (Cx-33, 34, 36, 156-A & B, 157-A & B, 175). 

H, Alleged inducement of breaches of grower contracts with Co-op—Resrond- 
ent processors, in their efforts to contract for tomatoes in the spring of 1951, 
allowing their fieldmen to solicit for acreage with any growers who were will- 
ing to sign contracts. However, after the discussion at the meetings on the leg > lity 
of the membership contracts with Co-op, some of the respondents issued “efinite 
instructions to their staffs that they refrain from any action that might be 
construed as inducing a breach of contractual relationship between the Co-op 
and the grower (Cx-42, 43; Tr. 787, 2974-7; 3456). It appears that a number 
of Heinz growers who were members of Co-op signed contracts with Heinz but 
they did not plant tomatoes. When Heinz learned that they were Co-op mem- 
bers, it advised them that they should not violate their Co-op contract (Tr. 
2988-9). 

Respondent Stokely canceled contracts it had signed with several growers with- 
out knowing of their Co-op membership upon being informed by the growers that 
they were members and upon their request that the contracts be canceled (Tr. 
3938, 8948). 

Respondent Campbell entered into contracts with some grower members of the 
Co-op (12 in all) in the spring of 1951 (Cx-40 and 98). There is, however, no 
evidence that any of these growers was a member of the Co-op at the time the 
contract with Campbell was signed ‘or that at such time Campbell knew that any 
such grower was then a Co-op member. 
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There is no evidence in the record one way or another with respect to the 
activities of respondents Bauer, Gibsonburg, Hirzel, Lake Erie, Sharp, Weller, or 
Winorr with respect to this allegation. 


III. Contentions of Respondents 


It is contended generally by respondents that they did not conspire or agree 
upon any policy as to the Co-op but each respondent operating independently 
decided, for reasons of its own, not to negotiate with Co-op during the 1951 season. 
One of the contentions advanced is that the OPS regulations of the Office of Price 
Stabilization, which were effective in the year 1951 in respect to canned tomato 
products, would not allow the respondent processors to pay the prices asked by 
Co-cp on behalf of its members at the beginning of the 1951 season. It is asserted 
in this connection that on January 26, 1951, General Ceiling Price Regulation No. 
1 froze the price of canned foods at the level from December 19, 1950 to January 
25, 1951, with the exception that processors were to be permitted to pass on the 
increases in the cost of raw tomatoes within certain limits, and that in February 
1951, these limits had taken form, and canners had been informed that they would 
be permitted to pass on to their customers an increase of only $6.50 per ton in 
their sales price (the difference between the area parity price and the 1950 area 
average price). On this basis a processor, therefore, who had paid $24 for No. 
1’s and $14 for No. 2’s in 1950 could pay only $30.50-$20.50 in 1951 unless he were 
able to absorb completely from his own profit margin any increase over the latter 
figures. It is also asserted that OPS made special efforts to see that processors 
and growers were informed of the forthcoming limits early in 1951. However, 
the facts are that the first press release in this connection was made on March 14. 
1951, but it was not until June 1, 1951, that the Federal Register carried a copy of 
the Ceiling Price Regulation No. 42 for canned vegetables of the 1951 spring pack 
(Rx-18; Tr. 3743), and July 26, 1951, when it carried a copy of the Ceiling Price 
Regulation No. 55 for a large number of canned vegetables including tomatoes 
(Rx-19; Tr. 3745-6). According to this ceiling price regulation for tomatoes for 
the Ohio tomato area, the permitted cost increase was $7.60 instead of $6.50 as 
indicated in the preliminary release. This referred to tomatoes processed in 
July, 1951. Jt would, therefore, appear from the foregoing facts that while the 
processors may have had some premonition as to what would transpire, they had 
no definite knowledge until after the contracting season was over. 

It is also asserted by the respondents that the Co-op attracted little interest on 
the part of the canners during 1950. However, Mr. Collard, manager of the agri- 
cultural department of respondent Campbell Soup Company, testified with respect 
to a strike or tie-up on one or two of Campbell’s loading stations, “people who 
purported to be committeemen or officers of the Cannery Growers, came to our 
grading platform and asked to get on the platform; and that was the second time 
that I had heard ef them. That was in September, 1950” (Tr. 3248). It also 
appears that Mr. Norris reported to his superior in the Hunt organization that 
in the fall of 1950 the Co-op was quite active in trying to straighten out grading 
controversies with the processors, and that it was through the efforts of the Co-op 
that most of the respondent processors made an adjustment in the price paid in 
the fall of 1950 by giving a bonus which increased the price paid to growers by $2 
per ton (Cx—102-A and B, 103—A and B, 104—A and B). 

Some of the respondents had special contentions and these will now be 
discussed : 

Campbell Soup Company.—This respondent contends that it had determined 
prior to January 18, 1951, the date of the first Co-op letter to processors, that it 
would not do business with the Co-op; that this conclusion was reached when 
it learned of the terms of the Co-op contract under which the latter would be 
the sole agent for the marketing of tomatoes grown by its members. Campbell 
claims that, although it is not opposed to dealing with cooperatives as such, in 
the case of tomatoes it was necessary to deal directly with the grower without 
the intervention of third parties in order to get the necessary quality and yield, 
and its policy to this effect had been determined independent and without re- 
gard to what any other canner was doing or was planning: that once it had deter- 
mined that Co-op was outside the scope of Campbell’s operations, Campbell did 
not care whether every other canner in the area signed up with the Co-op. 

As a matter of fact, Mr. Collard, vice president of this respondent and its 
spokesman on many occasions, testified that it was not until March 2, 1951, 
that he knew there was a problem created by Cannery Growers and when he 
was asked if he had resolved at that time that he would give recognition to 
Co-op he testified, “There was no reason up to that time for us to even consider, 
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and I did not consider the problem. I did not know it was a problem” (Tr. 3322). 
Furthermore, Mr. Collard himself attended a meeting of the processors on March 
17, 1951, admittedly ‘to find out what the impact was with the other people” (Tr. 
3333). He further testified that the principal problem was Cannery Growers in 
operation—“that was the focal point” of that meeting. There is also other evidence 
indicating that even subsequent to this time Campbell was interested in the 
uctions and reactions of its competitors with respect to dealing with the Co-op. 
Telephone conversations between Campbell officials and representatives and 
other respondent processors also support this conclusion. 

Stokely Van-Camp, Inc.—It was contended by this respondent that it was 
willing to negotiate with the local committee of the Co-op in the spring of 1951 
but that the price of $40 and $34 for tomatoes was entirely too high. The facts 
are, however, that representatives of Stokely and the committee of the Co-op 
were able to agree upon a price of $35 and $25, and negotiations were broken 
off or discontinued because Stokely would not agree to the checkoff—this in 
spite of the fact that Stokely was buying peas in Wisconsin from a cooperative 
organization on an advance contract basis with checkoff (Tr. 4248, 4250). 

H. J. Heinz Company.—It is contended by this respondent that its plant man- 
agers were instructed to deal with any committee representing their own 
growers and if negotiations were successful the plant managers were given 
authority to agree to a checkoff of Co-op dues on an approved assignment form 
executed by each individual grower, and that although the Co-op was advised 
of this position no committee of Heinz growers was ever appointed. There is a 
direct conflict with respect to the last part of this contention, and there does 
not appear to be competent evidence to support it. 

Hunt Foods, Inc., and Hunt Foods of Ohio, Inc.—It was first contended by Hunt 
Foods, Inc., that it is engaged in the purchasing and processing of tomatoes in 
the State of California only and that it had no tomato cannery in Ohio, Michigan, 
or Indiana in 1951 and purchased no tomatoes in those States. It admitted that 
it owned over 90 percent of the stock of Hunt Foods of Ohio, Inc. There is no 
evidence in the record to contradict this contention, and it is believed in this con- 
nection that this respondent should not be held responsible for the activities of its 
subsidiary. 

Hunt Foods of Ohio, Inc., contends that it has not cooperated with the other 
respondents in the alleged conspiracy, understanding, or planned common course 
of action, and that the vice president in charge of operations of this corpora- 
tion, Mr. Irving Goldfeder, has sole authority and responsibility for the purchase 
of all tomatoes and that Thomas M. Norris, vice president anl local Ohio plant 
manager during 1951, was entirely responsible to Irving Goldfeder and entirely 
subject to his instruction and directions, and that he [Norris] had no authority 
to make agreements, commitments, contracts or other obligations for Hunt Foods 
of Ohio, Ine., with its competitors. It is also contended that the information 
contained in the letters referred to herein consists of gossip and other informa- 
tion which Norris was required to report to Goldfeder, and it is also contended 
that as evidence of the lack of such agreement or planned common course of 
action this respondent had its contract approved by the Co-op and purchased 
substantial quantities of tomatoes during the 1951 season. 

The contentions of respondent Hunt Foods of Ohio, Ine., are not entirely 
borne out by the evidence in the record. It is true that this respondent did, 
in the latter part of May at the end of the contracting season, complete negotia- 
tions with the Co-op and had its contract approved for that season. However, 
this action on its part was taken after Norris had attended meetings and had 
taken part in the various discussions, and, from some of the expressions made 
by him in the course of his correspondence with Mr. Goldfeder, it is quite appar- 
ent that Hunt did not act independent of the other respondent processors until 
the latter part of May 1951. It is quite evident that Hunt cooperated with its 
competitors as long as it could do so without seriously endangering its own 
business by being deprived of a source of supply of tomatoes (Cx-—110—A and B, 
111—A and B, 112-A). 

Gibsonburg Canning Company.—This respondent contends that after it re- 
ceived the letter of January 18, 1951, it arranged a conference on January 28, 
1951, at Maumee, Ohio, at the Farm Bureau Cooperative Building, and that at 
this meeting representatives of the Co-op stated that the price must be $40 and 
$34, and the negotiations terminated, and no attempt has been made by the 
Co-op to renew the negotiations. Gibsonburg was willing to negotiate and was 
willing to pay a reasonable price for tomatoes but it could not afford to pay 
$40 and $34. There is nothing in the record to contradict this contention, and 
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the only evidence of participating in a eonspiracy was the attendance at the 
meeting on March 17, 1951. 

Sharp Canning Company.—It is contended by the respondent that within 10 days 
after the receipt of the Co-op letter, Sharp negotiated with a committee of three 
of its growers, who represented to Sharp that they were the Co-op committee 
authorized to negotiate and contract for Co-op members; that contracts were 
executed between Sharp and each of such three growers on March 12, 1951, ata 
price of $34 and $20, and that Sharp secured its full 1951 requirements after ne- 
gotiating similar contracts with other growers. It is further contended that Sharp 
agreed to deduct the 1 percent checkeff if the growers would protect the company 
from legal liability by furnishing written authorization therefor. There is no 
evidence in the record to contradict the foregoing contentions of respondent Sharp. 
It is contended by the attorney in support of the complaint that this respondent’s 
contract had never been approved by the Co-op because the committee which called 
upon respondent Sharp lacked authority from the Co-op. It is not believed that 
the allegations of the complaint have been proved against this respondent. 


IV. Relations between respondent processors and Co-op since 1951 


In 1952, all of the respondent processors with the exception of respondent 
Campbell had their contracts with the growers approved by Co-op, anu there 
appears to be a friendly relation between the members of the Co-op and re- 
spondent processors. In March 1952, representatives of respondent Heinz con- 
ferred and negotiated with officials of Co-op 2 weeks before the Heinz contract 
prices were announced. When the prices were announced, the Co-op approved 
the prices in the Heinz contract. Thereafter, Heinz addressed a letter to Co-op, 
advising that the Heinz Company would deduct the checkoff and remit the same 
to the Co-op for grower members who authorized such deductions. Mr. A. A. Ehr- 
man of respondent Stokely negotiated with the Co-op in the spring of 1952 and had 
its contract approved. It addressed a letter to the president of the Co-op similar 
to the one sent by Heinz, confirming the results of the negotiations. Similar 
negotiations were continued during succeeding years. 


CONCLUSION 


From the foregoing findings of fact, it is concluded that the acts and practices 
of the respondent processors, except Sharp and Gibsonburg, beginning in the 
spring of 1951 and continuing through the remainder of the tomato contracting 
and harvesting season of that year, were performed pursuant to a common under- 
standing and planned common course of action (a) to refuse to negotiate or deal 
with the Co-op as a bargaining agent for its grower members, and (b) to refuse 
to grant recognition of, or to negotiate with, the Co-op by deducting the dues 
checkoff for grower members of that organization. In arriving at this conclusion, 
full consideration has been given to the contentions of respondent processors, and, 
while it is not “crystal clear,” as asserted by counsel in support of the complaint, 
it is believed that the inescapable conclusion must be drawn from ail of the facts 
disclosed, not only by what was said but what was done by the respondent 
processors, that they were acting pursuant to a common understanding or agree- 
ment. It is fundamental law, of course, that the essential combination or con- 
spiracy in violation of the Sherman Act may be found in a course of dealing or 
other circumstances as well as in an exchange of words.’ In this case, as in many 
cases, in order to establish agreement we are compelled to rely on inferences 
drawn from the course of conduct of the alleged conspirators. Counsel for re- 
spondents emphasize the fact that nearly all, if not all, of the respondent proces- 
sors were opposed as a matter of policy to dealing with growers of tomatoes 
through a third party, or, as in this instance, with the selling agent Co-op. As- 
suming that this is true, such a policy would not justify the action taken by the 
principal respondents to enforce that policy. Each of the respondent processors, 
unless he consulted with the others, would not be aware of the policy of the 
competitors, and it would be only through an exchange of information that the 
respondents could be sure that the position or stand taken by them could 
be sustained over any period of time. Even Campbell, who has vehemently 
claimed throughout this proceeding that it acted independently of all of its com- 
petitors, attended all meetings and there exchanged information as to condi- 
tions, and as to acreage and prices, with other respondent processors and also 
by telephone; so that each and all of the respondent processors not only knew 


1 United States v. Schrader’s Son (252 U. 8. 85). 
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the policy of their competitors but also the extent to which it was being carried 
out. It is significant that each of the principal respondents took the position in 
almost the same language in their testimony that they were willing to deal with 
the growers with whom they had been dealing, but they were all unwilling to 
negotiate with a committee which represented the Co-op. It is inconceivable that 
each of the principal respondents in this case would maintain that position if 
they did not know that the same position was being taken by their principal 
competitors. There is evidence that even though they all had the same common 
purpose they were suspicious of each other and were watching each other to 
make sure that their competitors observed the policy which they asserted they 
were following. 

It is equally significant that at the last meeting of the respondents on April 
13, 1951, those present were assured that the larger processors had not yet given 
authority to their representatives to deal with the Co-op. It was not until it was 
quite apparent that the processors were not going to be able to get sufficient sup- 
plies to operate their plants that respondent Hunt of Ohio decided to “break the 
line” and negotiate a contract with the Co-op. 

It is also significant that after the experience of the 1951 season, all of the 
respondent processors, with the exception of Campbell, freely negotiated with 
the Co-op early in 1952 and had their contracts approved, and allowed the 1-per- 
cent checkoff which had been the principal stumbling block to negotiations the 
previous year. 

It is contended by counsel in support of the complaint that the conspiracy in 
this case began at the time of the first meeting on March 17 and continued 
throughout the remainder of the season. It is difficult to determine exactly when 
a conspiracy of this kind is started or begun. However, it is concluded that in 
this particular case the conspiracy or common course of action began when the 
respondent processors acquainted each other with what they proposed to do 
with respect to the Co-op. That might have taken place at the meeting of March 
17 or it might have taken place before that time in the course of telephone 
conversations or other conferences not disclosed by the record. Be that as it 
may, the respondent processors became parties to the agreement or the planned 
common course of action when they learned of it and indicated or expressed. 
either by word of mouth or action, that they were in accord with the plan of 
operation. By the participation of each of the respondent processors in that 
common course of action, each and every one of them continued to be a cocon- 
spirator so long as it acted in conformance to the plan. As the Supreme Court 
said in a decision involving similar charges: 

“It was enough that, knowing that concerted action was contemplated and in- 
vited, the distributors gave their adherence to the scheme and participated in it. 
Each distributor was advised that the others were asked to participate; each 
knew that cooperation was essential to successful operation of the plan. * * * 

“It is elementary that an unlawful conspiracy may be and often is formed with- 
out simultaneous action or agreement on the part of the conspirators. Schenck y. 
United States (253 F. 212, 213, aff’d., 249 U. S.47) * * *”? 

“Acceptance by competitors, without previous agreement, of an invitation to 
participate in a plan, the necessary consequence of which, if carried out, is re- 
straint of interstate commerce, is sufficient to establish an unlawful conspiracy 
under the Sherman Act * * *.”’? 

Reference is made to the decision of the Supreme Court in Theatre Enterprises, 

Inc. v. Paramount Film Distributing Corp., et al. (346 U. S. 537), which counsel 
for respondents rely upon as authority for their contention that the facts dis- 
closed in this case do not indicate the existence of a conspiracy. In that case, 
the crucial question was whether the conduct of respondents stemmed from in- 
dependent decision or from an agreement, tacit or express. It was conceded by 
the Court that business behavior is admissible circumstantial evidence from 
which the fact finder may infer agreement. Citing the Interstate Circuit case, 
supra. 
“* * * But this Court has never held that proof of parallel business behavior 
conclusively establishes agreement or, phrased differently, that such behavior it- 
self constitutes a Sherman Act offense. Circumstantial evidence of consciously 
parallel behavior may have made heavy inroads into the traditional judicial atti- 
ture toward conspiracy ; but ‘conscious parallelism’ has not yet read conspiracy 
out of the Sherman Act entirely. * * * ”’ [italic supplied. ] 





1 Interstate Circuit, Inc., et al. v. United States, 306 U. S. 208. 
2 Idem. 
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The uniform business behavior relied upon in that case was the refusal by each 
respondent to grant the petitioner, a moving-picture exhibitor in the suburbs of 
Baltimore, first-run pictures for his theatre, each respondent stating that it had 
a policy of restricting first-run pictures in Baltimore to the downtown theatres, 
giving similar reasons. There was no other evidence such as appears in the 
present case as to meetings, telephone calls, etc., to show a course of action from 
which an agreement might be inferred. The case is authority for the proposition 
that parallel business behavior does not conclusively establish agreement in viola- 
tion of the Sherman Act. 

It is now well established by numerous court decisions that concerted action 
by competitors pursuant to an understanding or planned common course of 
action between and among them to boycott and refuse to deal with members of 
the trade, or, as in this case, with growers or common selling agents of growers, 
constitutes an unreasonable restraint of trade and an unfair method of compe- 
tition under the Federal Trade Commission Act.’ 

It is also concluded that the Hunt documents, which have been quoted and re- 
lied upon in the foregoing findings, are competent evidence to be considered in 
proving the manner in which respondent processors carried out the common un- 
derstanding and agreement found to exist.* 

It is concluded that the allegations in the complaint with respect to the breach- 
ing of contracts between growers and the Co-op by the respondent processors have 
not been proven. 

In view of the definite discontinuance of the foregoing acts and practices by the 
respondent processors before the complaint in this case was issued, and the fact 
that they have not been committed for more than four years since, and the strong 
position that the Co-op now occupies in the industry as a bargaining agent for its 
member tomato growers in the Ohio area, it is believed that the Commission 
would be justified in assuming from the facts disclosed that the respondents will 
not again attempt to engage in these acts and practices in this industry and 
therefore it would not be in the public interest for the Commission to issue an 
order to cease and desist at this time. In this connection, counsel in support of 
the complaint concedes that respondents probably will not renew their unfair 
acts and practices in Ohio again but urges there should be an order to cease and 
desist to prevent them from engaging in those activities against any other grow- 
ers organization. 

It is not believed the respondents will soon forget the lesson learned in Ohio 
and try the same practices elsewhere. At any rate a dismissal of the complaint 
without prejudice will give the Commission an opportunity to proceed promptly 
with a new complaint if the respondents should attempt to use such methods 
again. 

In accordance with the foregoing findings and conclusion, the complaint in 
this matter is hereby dismissed without prejudice. 

Everett F. Hayorart, Hearing Examiner. 
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UNITED STATES OF AMERICA BEFORE FEDERAL TRADE COMMISSION 








DOCKET NO. 5994 






IN THE MATTER OF 
H. J. Heinz Company 
Campbell Soup Company 

Joseph Campbell Company 

Stokely Van-Camp., Inc. 

Bauer Cannery, Inc. 

Beckman & Gast Co., Inc. 

Buckeye Canning Co., Inc. 

Foster Canning, Inc. 

Gibsonburg Canning Company, Inc. 
Greenville Canning Co., Inc. 

Hirzel Canning Company 

Hunt Food, Inc. 














1 Fashion Originators Guild of America v. Federal Trade Commission, 312 U. 8. 457. 
2 Wiborg v. United States, 163 U. S. 632, 657. 
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Hunt Foods of Ohio, Inc. 

Lake Erie Canning Co. of Sandusky 

St. Mary’s Packing Co., Inc. 

Sharp Canning Co. 

J. Weller Company 

Winorr Canning Company, corporations, their officers, directors, agents, repre- 
sentatives and employees 

Richard C. Boucher, individually, as a copartner in the partnership of Bryan 
Canning Co. 

Richard C. Boucher, individually, as a copartner of the partnership of Bryan 
Canning Co., and as a Director of The Ohio Canners Association, Inc. 

George A. Hathaway, individually, as the present sole owner, and formerly 
as a copartner in the partnership of Home Canning Co. 

Lawrence B. Hall, indvidually, and as a former copartner in the partnership of 
Home Canning Co. 

Robert H. Timmer, individually, and as a copartner in the partnership of Tip 
Top Canning Co. 

Thomas G. Timmer, individually, as a copartner in the partnership of Tip 
Top Canning Co., and as 2nd Vice President of The Ohio Canners Association, 
Inc. 

Henry A. Diegel, individually, and trading under the name and style of Diegel 
Canning Co. 

Luke F. Beckman, individually, and trading under the name and style of Minster 
Canning Co. 

Charles F. Stemley, individually, and trading under the name and style of 
Stemley Canning Co., and as a Director of The Ohio Canners Association, Inc. 

The Ohio Canners Association, Inc., incorporated as The Ohio Canners Association 

Walter A. Scheid, individually, as President of The Ohio Canners Association, 
Inc., and as Manager of the Napoleon, Ohio, plant of Campbell Soup Company 

French Jenkins, individually, and as 1st Vice President of The Ohio Canners 
Association, Inc. 

Paul Hinkle, individually, and as Secretary-Treasurer of The Ohio Canners 
Association, Ine. : 

Roy Irons, individually, and as Assistant to the President of The Ohio Canners 
Association, Inc. 

Paul Korn, Norman M. Spain, Karl Hirzel, and Leroy Wenger, individually, 
and as Directors of The Ohio Canners Association, Inc. 

Albert F. Dreyer, individually, and as Secretary-Treasurer of Indiana Canners 
Association, Ine. 

Joseph J. Wilson, individually, and as Manager of Contract Crops of H. J. 
Heinz Company 

Howard E. McKinley, individually, and as Midwest Regional Manager of Manu- 
facturing for H. J. Heinz Company 

Everitt E. Richard, individually, and as Manager of the Bowling Green, Ohio, 
plant of H. J. Heinz Company 

Cyril P. Roberts, individually, and as Manager of the Fremont, Ohio, plant of 
H. J. Heinz Company 

Edgar W. Montell, individually, and as Manager, Agricultural Department of 
Joseph Campbell Company 

Harold R. Collard, individually, and as Divisional Manager, Agricultural 
Department of Joseph Campbell Company 

Herbert F. Krimendahl, individually, and as President of Stokely Van-Camp, 
Ine. 

Samuel Hammond, individually, and as District Manager of the Ohio plants of 
Stokely Van-Camp, Inc. 

Russell Kline, individually, and as Asistsant District Manager of the Ohio plants 
of Stokely Van-Camp, Inc. 

A. A. Ehrman (First name unknown), individually, and as Manager of the 
Curtice, Ohio, plant of Stokely Van-Camp, Inc. 

George W. Conelly, individually, and as Manager of the Wauseon, Ohio plant of 
Winorr Canning Company 

George Wenger, individually, and as Secretary-Treasurer and Manager of Lake 
Erie Canning Co. of Sandusky 
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OPINION OF THE COMMISSION 


By Gwynne, Chairman: 

The complaint, under Section 5 of the Federal Trade Commission Act, charges 
respondents, among other things, with conspiring and engaging in a planned 
common course of action to boycott certain tomato growers. At the conclusion 
of the testimony in behalf of the complaint, the hearing examiner dismissed the 
charges as to all respondents except the following: H. J. Heinz Company ; Camp- 
bell Soup Company ; Joseph Campbell Company; Stokely Van-Camp, Inc.; Bauer 
Cannery, Inc.; Foster Canning, Ine.; Gibsonburg Canning Company, Inc. ; Hirzel 
Canning Company; Hunt Foods, Inc., and its subsidiary, Hunt Foods of Ohio, 
Ine.; Lake Erie Canning Co. of Sandusky; Sharp Canning Co.; J. Weller Com- 
pany, Winoor Canning Company, and certain officers and employees of the said 
corporate respondents. 

As to the above-named parties, the hearing examiner dismissed all charges 
except those involving the boycott. 

Upon appeal, the ruling was affirmed and the case was remanded for further 
hearing. At the conclusion of such hearings, the hearing examiner dismissed the 
complaint as to three respondents, namely, Gibsonburg Canning Company, Inc., 
Sharp Canning Company and Hunt Foods, Inc. As to the remaining respondents, 
the hearing examiner found that a conspiracy did exist but held that because of 
the termination of the illegal acts prior to the complaint and other circumstances, 
no order should issue. He accordingly dismissed as to them without prejudice. 

soth sides appeal. The appeal of respondents (except the three dismissed with 
prejudice) is based on the finding of the hearing examiner that a conspiracy did 
exist. The appeal of counsel supporting the complaint challenges, first, the dis- 
missal of the three respondents above named, and, second, the failure to issue an 
order. 

Respondents are engaged in the processing of raw tomatoes into tomato food 
products. For many years prior to 1951, it has been their practice to enter 
into contracts with individual tomato growers for the planting and subsequent 
delivery of specified acreages of tomatoes. The contracting usually begins in 
February and is concluded in the early part of May. Prior to 1951, contracts 
were prepared by the individual respondents and usually covered such matters 
as prices to be paid for delivered tomatoes according to grade, number of acres to 
be planted, a requirement that the individual grower would sell to that particu- 
lar respondent all tomatoes grown by him that year, etc. The contracts were 
not the result of individual negotiations. Each respondent at the proper time 
announced the price and general terms on which it would contract. The indi- 
vidual grower was free to contract with the canner of his choice, although geo- 
graphic considerations put some limitations on this freedom. Canners also at 
times made purchases during the canning season on a “spot” or “open market” 
basis. 

Dissatisfaction on the part of some growers with the prices paid by the can- 
ners and also with the grading program led to the organization in 1949 of a 
cooperative known as Cannery Growers, Inc. The general purpose of this coop- 
erative was to act as the bargaining agent or representative of the growers in 
the negoitation of tomato contracts with the canners. Many growers became 
members and signed contracts appoint the cooperative as the bargaining agent 
and providing that the contract would not become effective until the Co-op had 
contracted with 65% of the growers in the Ohio tomato area. 


Appeal of Respondents 


In their appeal all the respondents with the exception of the three against 
whom the complaint was dismissed with prejudice challenge the findings and 
conclusions of the hearing examiner that the acts and practices of respondents 
beginning in the spring of 1951 and continuing through the remainder of the 
tomato season of that year were performed pursuant to a common understanding 
and planned course of action (a) to refuse to negotiate or deal with the Co-op 
as a bargaining agent for its grower members, and (b) to refuse to grant recog- 
nition of, or to negotiate with, the Co-op by deducting the dues check-off for 
grower-members of that organization. 

There is no direct evidence of express agreement among the respondents. The 
hearing examiner based his conclusions on various acts and conduct of the 
respondents and inferences arising therefrom. These matters are set out in 
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detail in the initial decision. They relate to (1) meetings of the respondents 
or some of them, (2) other relations between respondents, (3) letters written by 
Thomas M. Norris, Plant Manager of Hunt Foods of Ohio, Inc., and (4) other 
matters. 

On December 18, 1950, the Co-op declared its contracts with growers were op- 
erative and sent letters notifying the growers and at least some of the canners 
that the Co-op was prepared to enter into negotiations for 1951 contracts con- 
cerning prices, price spread between grades, check-off provisions, nonexclusive 
growing clause, and other matters. In a letter dated January 30 to the growers 
(also made available to the canners) asking prices were declared to be $40 for 
Grade No. 1 and $34 for Grade No. 2 tomatoes. Other proposed terms were set 
out and the growers were advised not to sign any contract that did not have the 
approval of the Co-op. Other letters were also sent at various times. 

The letters advised of the appointment of a negotiating committee and stated 
that canner-grower contracts were to be approved by the Co-op before contracts 
were made with individual growers. Thereafter, further efforts were made to 
contact the canners and negotiate with them. With a few exceptions referred 
to later, no contracts were thus negotiated. 

On March 17, 1951, a meeting of representatives of most of the respondents 
was held at a hotel in Toledo, Ohio. At this meeting, there was a general dis- 
cussion covering the Co-op’s letters, the difficulties individual canners were hav- 
ing in signing up acreage, etc. Another meeting, to be held in a few weeks, was 
agreed upon. 

This second meeting was held on March 31 in Lima. At this meeting, there 
was further discussion of the general situation. Reports were made of the 
efforts being made to secure acreage and of the difficulties being encountered. 
The matter of contracting with some member of the family of a Co-op member 
was discussed and suggestions were made that individual members consult their 
lawyers as to the validity of such contracts. 

A third meeting was held on April 13, 1951, at which there was a continuation 
of the discussions as to the Co-op. Some canners reported as to their acreage or 
lack of it. The legality of the Co-op membership contracts and the 1% check- 
off was also discussed. Legal opinions were read as to the possible consequences 
of attempts to influence Co-op members to breach their contracts with the Co-op 
and also as to the possible legal consequences of attempting to contract with 
members of the families of Co-op members. 

There was a final meeting on August 19, 1951, during the harvest season at 
the hunting lodge of George Wenger of the Lake Erie Canning Company. While 
this meeting appears to have been primarily social, there was some discussion of 
the situation, particularly as to buying tomatoes from the Toths, tomato brokers 
who had contracted 2,500 acres with grower-members of the Co-op and who were 
apparently looking for a market. Conversations reported indicated an unwill- 
ingness on the part of some respondents to buy from Toths, except on certain 
conditions. 

It also appears that during the tomato season, there was considerable tele- 
phoning and other contacts between various respondents in regard to the problems 
created by the Co-op. 

Letters from Mr. Thomas M. Norris, Plant Manager of respondent Hunt Foods 
of Ohio, Ine. to his superior, Irving Goldfeder, vice president of Hunt of Cali- 
fornia, are also in evidence. In these letters, Mr. Norris gave a report on the 
happenings shortly after they occurred. For example, in a letter of April 2, 
1951, he reported the efforts of some canners to get their acreage and other 
matters. He concluded: “From all outward appearances, it looks as though no 
one is going to break the line.” In a letter of April 6, 1951, he said: “I have 
spoken to George Wenger, owner of Lake Erie Cannig Company, who has called 
these meetings and he feels that we are on the right track.” 

In a letter of April 12, 1951, he said: 

“Have spoken to competitive canners, and all believe that the grower is not 
giving any ground as very little acreage is being signed up. Stokely at Curtice 
has not announced a price as yet, and both H. J. Heinz and Campbell Soup swear 
they are going to stick to $33.00 and $21.00, but I cannot help feeling that 
someone is going to break the line as both the grower and the canner are be- 
coming very uneasy. No canner in this area has met with the Association that 
we know of, and will let you know as soon as one does. 


» * * * * + * 
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“In the event that Campbell or Heinz should come out with a price over the 
weekend it is our understanding we are to offer the same. However, this does 
not mean if some small canner jumps the line that we will do the same. Will 
contact you by phone if this should happen.” 

At the third meeting (April 13), Mr. Lutz of the Lutz Canning Company 
walked out of the meeting, apparently because of disagreement with some things 
being said. On April 26, his company had its contracts approved by the Co-op 
and it began contracting with the Co-op members. In regard to this, Mr. Norris 
wrote: 

“* * * The above company is the only one who has met with the Association, 
and about 50% of their growers belong to the Association, and they have agreed 
to deduct 1% of the receipts of the growers who are members. The Lutz Com- 
pany contracts for about 300 acres. 

“The telephones have been busy today from different canners calling and we 
ealling some regarding this article. As far as we can learn, they are not a very 
reliable company and a sloppy operator, and it is the opinion of the larger packers 
in this area to ignore this item. 

“Spoke to Richards, plant manager of Heinz at Bowling Green, this morning. 
who stated he just finished talking to Campbell Soup at Napoleon. He states 
that Campbell Soup is not going to get excited about this article, and their price 
is still $33.00 and $21.00. Heinz are still firm on their price of $33.00 and $21.00, 
and Stokely has yet to announce a price. However, Richards stated that we 
could look forward to some smaller canners jumping the line this week as both 
canners and growers are becoming very anxious.” 

In a letter dated May 18, 1951, Mr. Norris said: 

“A short time ago we received a telephone call from one of the officers of the 
Association, requesting us to meet with him and see if we could agree to give 
some recognition to the Association, stating that it was not a matter of price 
that they were striving for but just recognition. We do know that they have 
contacted Stokely in Curtice along the same lines as we have been in communica- 
tion with them.” 

A letter dated May 9, 1951, contained this: 

“H. J. Heinz claim to have about 50% of their acreage signed, and the rumor 
is that Campbell Soup at Napoleon have about 30%. Both claim they will hold 
the price and will not bargain through the Association. 


* * * * * * oa 


“The Association has not approved any more contracts than the one of Lutz 
Canning at Defiance at $32.00 flat. I believe that if any of the larger canners 
would announce their price and agree to sign through the Association that the 
Association would O. K. a price of $35.00 and $25.00. If we could believe that 
Campbell, Heinz and Stokely will not meet with the Association, can see nothing 
but the breaking up of the Association.” 

In addition to the Lutz Packing Company, contracts with Sharp Packing 
Company and St. Mary’s Packing Company were approved by the Co-op. At a 
later date (May 26), the Co-op also negotiated contracts with respondent Hunt 
Foods of Ohio. There were also meetings and negotiations with other canners 
with whom contracts were not negotiated. 

The open market purchases by respondents during the 1951 season also throw 
light on the subject. On this point, the initial decision points out: 

“A comparison of the quantity of tomatoes processed during the 1950-51 
season by the leading respondent processors shows that during the year 1951 the 
Heinz Company, for instance, purchased approximately 8,000 tons of tomatoes 
on the open market whereas in 1950 they purchased less than 500 tons. The 
Campbell Soup Company in 1951 purchased 8,560 tons on the open market and 
none in 1950. The Jos. Campbell Company of Chicago purchased 4,408 tons on 
the open market in 1951 and none in 1950. Stokely purchased approximately 
2,700 tons in 1951 on the open market and none in 1950. Likewise, there were 
far more substantial intercompany shipments from other plants owned by these 
respondents in 1951 than in 1950.” 

The Toths who had contracted 2,500 acres through the Co-op sold some 
tomatoes to three large respondents through other brokers—a deal which did 
not involve any recognition or dealing with the Co-op. 

The respondents argue that the conclusions of the hearing examiner (1) are 
drawn exclusively from claimed parallel behavior, (2) fail to take into con- 
sideration whether respondents’ policies accorded with their individual interest, 
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and (3) based a finding of refusal to negotiate with the Co-op on the fact that 
they failed to agree on terms. 

We do not so construe the initial decision. It appears that some respondents, 
for one reason or another, did not wish to deal with the Co-op. An individual 
respondent might properly conclude that dealing with the Co-op rather than the 
individual grower was not in accordance with the interests of the canner. Nor 
would the mere failure to agree upon terms of itself prove a failure to deal with 
the Co-op. 

The basis of the complaint, however, is that the respondents engaged in a 
planned common course of action to boycott the Co-op. On that issue, the evi- 
dence has taken a wide range. We think that the hearing examiner decided this 
issue correctly. His findings thereon are adopted as the findings of the Com- 
mission and the appeal of respondents is denied. 


Appeal of Counsel Supporting the Complaint 


(1) Dismissal of the complaint as to Gibsonburg Canning Company and Sharp 
Canning Company: 

Gibsonburg received the letter sent out by the Co-op on January 18, 1951. On 
January 28, representatives of respondent met with the Secretary of the Co-op 
at the Farm Bureau Cooperative Building at Maumee, Ohio, and there was some 
discussion of prices. The Secretary of the Co-op was asking $40/$34 which was 
not accepted. There apparently was no further offer or counter offer. It appears 
that a representative of respondent attended the three meetings of the processors. 

A representative of Sharp Canning Company also attended the three meetings. 
Early in March, 1951, and after the notice from the Co-op, Sharp negotiated with 
a committee of three of its growers, who represented that they were the com- 
mittee authorized to negotiate for Co-op members. Sharp thereafter secured 
its full 1951 acreage at a price of $34 and $21. There is evidence to the effect 
that the committee did not have actual authority to represent the Co-op. Sharp 
also agreed to deduct the 1% “cheek-off” if the growers individually gave written 
authorization. No such authorization was given. In subsequent years, authori- 
zation was given and the deduction was made. 

The hearing examiner found that the evidence was not sufficient to prove the 
allegations of the complaint against the Gibsonburg Canning Company and Sharp 
Canning Company. 

We agree with and adopt such finding. The appeal of counsel supporting the 
complaint as to this issue is denied. 

(2) Dismissal of the complaint as to Hunt Foods, Inc.: 

Respondent Hunt Foods, Inc. is a Delaware corporation with its principal 
place of business in California. In 1951 it had three subsidiaries: Hunt Foods of 
Utah, Inc., Hunt Foods of New Jersey, Inc. and respondent Hunt Foods of Ohio, 
Inc. Respondent Hunt Foods of Ohio, Inc. is a corporation organized under the 
laws of Ohio with its principal place of business in Toledo, Ohio. Prior to 
1948, Hunt Foods of Ohio, Inc., was known as the Harbauer Company. In 1948, 
Hunt Foods, Inc. acquired a controlling stock interest in the Harbauer Company 
and the name was later changed to Hunt Foods of Ohio, Inc. In 1951, respondent 
Hunt Foods, Inc. owned 90% of the stock of respondent Hunt Foods of Ohio, 
Ine. Irving Goldfeder was a vice president of all the corporations above named 
with an office in California. He was vice president in charge of operations of 
respondent Hunt Foods of Ohio, Inc. and had sole authority and responsibility 
for the purchase of all tomatoes for respondent Hunt Foods of Ohio, Inc., during 
1950, 1951 and 1952. Hunt Foods, Inc. neither purchased nor processed tomatoes 
during 1951 in any of the states with which this proceeding is concerned and did 
not participate in any of the activities charged in the complaint. 

The question presented is whether Hunt Foods, Inc. can be held responsible 
for the activities of respondent Hunt Foods of Ohio, Inc. 

Irving Goldfeder was twice called as a witness by attorneys supporting the 
complaint. He testified that he was executive vice president of Hunt Foods, Inc. 
and also vice president and director of Hunt Foods of Ohio, Inc.:; that his duties 
and sole responsibility as an officer of Hunt Foods, Inc. were in “charge of 
production” (Comm. Ex. 21, p. 4) ; that in connection with both corporations, his 
supervisory and managerial functions were to “help plan the proper equipment, 
mechanics of the plant, the volume of production, supervise and advise on the 
purchasing of the supplies which go into production, and help supervise the actual 
production of the factory.” 


; 9 2. What is the relationship between Hunt Foods of Ohio, Inc. and Hunt Foods, 
ne.? 
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“A. Well, it is practically wholly owned, it is held over 90 percent by Hunt 
Foods, Ine. 

“Q. And as a nearly wholly owned subsidiary, who exercises the control over 
the management and operation of Hunt Foods of Ohio, Inc. ? 

“A. Hunt Foods, Inc. 

“Q. Hunt Foods, Inc.? 

“A. Yes, sir” (Comm. Ex, 21, p. 5). 

+ * ” ” ® * . 


“Q. Under whose control are matters of policy with respect to the purchases 
of Hunt Foods of Ohio, Inc.? 

“A. Mine” (Comm. Ex. 21, p. 12). 

Later testifying as to the two corporations, Mr. Goldfeder said : 

“Q. Now, with reference to the two companies, are they separate and distinct 
corporations ? 

“A. They are” (Tr. 4006). 

“Q. You control the operation of Hunt Foods of Ohio, Inc., do you? 

“A. I do. 

“Q. The Hunt Foods Company of California * * * ? 

“A. They control the stock ; I directed the operations. 

“Q. You directed the operations? 

“A. That’s right.” 

In regard to the two subsidiaries in New Jersey and Utah, Mr. Goldfeder 
testified : 

“Q. You direct the operations similar to the way you direct this one in Ohio? 

ais Meee 

He also testified that as vice president of the Hunt Foods Company of Ohio, he 
had sole responsibility for purchasing of tomatoes and for plant operation. It 
was solely up to him. No one had that responsibility besides him (Tr. 4008, 
4012). 

This general subject has often been considered by the courts. Press Company, 
Inc. v. NLRB, 118 F. 2 (d) 1937, involves an appeal from an order requiring 
the Press Company, Inc. and Gannett Company, Inc. to cease and desist from 
certain unfair labor practices. All of the common and one-half of the preferred 
stock of Press Company was owned by Gannett Company. Three of Press Com- 
pany’s directors were also directors of Gannett Company. The offices of presi- 
dent, vice president, and secretary in each corporation were held by the same per- 
sons. The court pointed out: 

“There is unquestionably a close community of interest between the different 
papers, but there is not testimony that the Gannett Company ever exercised con- 
trol of the internal operation of the newspaper published by Press Com- 
pany * * *. A careful examination of the evidence shows a complete absence 
of any which ought to be accepted by reasonable minds tending to show that 
Press Company was not self-governing.” 

Reference of problems by Press Company “to Rochester” (the Gannett Com- 
pany home office) should be construed as reference to its own offices rather than 
to the Gannett Company. Consequently, the ruling of the N. L. R. B. holding 
Gannett liable for the acts of Press Company was overruled. 

In Owl Fumigating Corporation vy. California Cyanide, 30 F. 2 (d) 812, the 
court clearly expresses the general rule that ownership of capital stock of one 
corporation by another or identity of officers does not establish the relationship 
necessary to holding the parent company liable for the acts of the subsidiary. 
On the contrary, it is necessary to prove that the one corporation is a mere agency 
or department of the other and is used as an instrumentality to perpetuate 
fraud, justify wrong, avoid litigation, or render it more difficult, or generally to 
escape liability for what are in substance its own acts. 

In National Lead Company v. FTC, decided December 1, 1955, by the U. S. 
Court of Appeals, Seventh Circuit, the court, in reversing the Commission’s 
order against Anaconda, said: 

“We have searched in vain for evidence of a substantial character to support 
the findings on this phase of the case. Though the record shows that Inter- 
national, Anaconda Lead and Anaconda Sales are wholly owned subsidiaries of 
petitioner and in September 1947, at a date after International had withdrawn 
from the field, Anaconda, Anaconda Sales and International were controlled 
by interlocking boards of directors and officers, there is no evidence which mili- 
tates against the existence and activity of these subsidiaries as separate entities 
at any time pertinent to this inquiry. Thus, though the evidence tends to 
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prove the incidents of a parent-subsidiary relationship, a fact which has never 
been in dispute, the closely correlated operation of International and Anaconda 
Sales reflects no sinister connotation of domination by their common parent, 
keeping in mind that the only function for which Anaconda Sales was organized 
was to sell products produced by International in certain western states in which 
the latter was not licensed to do business. 

“These sparse gleanings from the record fail to support the Commission's 
findings of substantial identity. To come within the applicable rule, there must 
be evidence of such complete control of the subsidiary by the parent as to render 
the former a mere tool of the latter, and to compel the conclusion that the 
corporate identity of the subsidiary is a mere fiction.” 

The evidence in the instant case falls far short of that required by the 
courts in order to hold the parent corporation liable when given a reasonable 
and impartial construction. It appears that the things done by Irving Gold- 
feder were done as vice president in charge of operations of Hunt Foods of 
Ohio, Inc. He was discharging duties and responsibilities which go with that 
position. Nowhere is there any evidence that the parent company, in any 
way, participated in any of the matters complained of. There is no evidence of 
complete control (or, in fact, of any control whatever) of the subsidiary by the 
parent. Just what the relationship between the corporations was is not dis- 
closed by the record. Counsel supporting the complaint twice called Mr. Gold- 
feder to the stand; they had access to the books and records of both corpora- 
tions. If there was a situation not disclosed by the record, it could easily 
have been discovered. To hold Hunt Foods, Inc. liable for the acts of its sub- 
sidiary under the record in this case would be to ignore the repeated decisions 
of the courts on this subject. 

The hearing examiner decided this phase of the case correctly. His findings 
and conclusions thereon are adopted as the findings and conclusion of the Com- 
mission and the appeal of counsel supporting the complaint as to this phase 
of the case is denied. 

(3) Dismissal of the complaint without prejudice and failure to issue an order 
against certain respondents. 

Complaint herein was filed on May 21, 1952. The hearing examiner said: 

“In view of the definite discontinuance of the foregoing acts and practices 
by the respondent processors before the complaint in this case was issued, and 
the fact that they have not been committed for more than 4 years since, and 
the strong position that the Co-op now occupies in the industry as a bargaining 
agent for its member tomato growers in the Ohio area, it is believed that the 
Commission would be justified in assuming from the facts disclosed that the 
respondents will not again attempt to engage in these acts and practices in 
this industry and therefore it would not be in the public interest for the Com- 
mission to issue an order to cease and desist at this time. In this connection, 
counsel in support of the complaint concedes that respondents probably will 
not renew their unfair acts and practices in Ohio again but urges there should 
be an order to cease and desist to prevent them from engaging in those activities 
against any other growers’ organization.” 

The fact that a respondent has discontinued illegal practices even prior to 
the issuance of a complaint does not prevent the Commission from issuing a 
cease and desist order. In such cases, the Commission must exercise it discretion 
in view of all the circumstances. Guarantee Veterinary Company v. FTC 
(1922) 285 Fed. 853. In addition to the discontinuance of the illegal practices, 
the Commission should consider the likelihood of those practices being resumed 
in the future. The guiding principles are well expressed in Eugene Dietzgen 
Company v. FTO (1944) 142 F. 2 (d) 321 in the following language: 

“The propriety of the order to cease and desist, and the inclusion of a re- 
spondent therein, must depend on all the facts which include the attitude of 
respondent towards the proceedings, the sincerity of its practices and pro- 
fessions of desire to respect the law in the future and all other facts. Ordinarily 
the Commission should enter no order where none is necessary. This practice 
should include cases where the unfair practice has been discontinued. 

“On the other hand, parties who refused to discontinue the practice until 
proceedings are begun against them and proof of their wrongdoing obtained, 
occupy no position where they can demand a dismissal. The order to desist 
deals with the future, and we think it is somewhat a matter of sound discretion 
to be exercised wisely by the Commission—when it comes to entering its order. 
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“The object of the proceeding is to stop the unfair practice. If the practice 
has been surely stopped and by the act of the party offending, the object of the 
proceedings having been attained, no order is necessary, nor should one be 
entered. If, however, the action of the wrongdoer does not insure a cessation 
of the practice in the future, the order to desist is appropriate. We are not 
satisfied that the Commission abused that discretion in the instant case.” 

In Goshen Manufacturing Company v. Myers Manufacturing Company, 242 
U. S. 202, a suit based on infringement of a patent, it appeared that defendant 
had sold the factory before the suit was filed with no present intention of re- 
suming manufacturing. Nevertheless, he was still attacking the validity of 
the patent so an injuction was held proper. In Sears, Roebuck &€ Company 
v. F7C, (1919) 258 Fed. 307, respondent had discontinued the illegal practices 
before complaint issued and in its answer alleged it had no intention of re- 
suming them. Nevertheless, it contended that its acts were not illegal because 
the law was unconstitutional. A cease and desist order was held proper. 

In the matter of Wildroot Company, Inc. (1953) Docket 5928, it appeared 
that the respondent had subscribed to the Trade Practice Conference Rules 
for the Cosmetic and Toilet Preparations Industry, which Rules adequately 
covered the practices complained of. There was also in the record a declara- 
tion under oath of respondent’s vice president and general manager that the 
respondent had no intention of resuming the practices. The complaint was dis- 
missed without prejudice. 

In Argus Cameras, Docket 6199, 1954-55 Trade Cases § 25.196, the Commis- 
sion pointed out that dismissal of a complaint because of discontinuance of 
claimed illegal practices should not be done unless there is a clear showing of 
unusual circumstances which in the interest of justice requires it. In that 
case, the Commission found that the course of dealing over the years between 
Federal Trade Commission representatives and Argus was such as to justify 
respondent in the belief, prior to the issuance of the complaint, that no chal- 
lenge was being made to its practices. It also appeared that respondent dis- 
continued the practices promptly after the complaint was filed “in order to 
comply with the direction of the Commission” and filed affidavits agreeing 
to refrain in the future from the acts complained of. 

In the present case, it is clear that respondents did cease the practices com- 
plained of prior to the issuance of the complaint and have not renewed them. 
Nevertheless, they have at all times insisted that their course of conduct did 
not violate the law. No affidavits or statements appear in the record indicating 
a clear intention to refrain from the practices found to exist. The fact that 
the Co-op now occupies a strong position in the industry as a bargaining agent 
is a circumstance to be considered, but we do not consider it sufficient. No 
criticism is to be made against respondents for vigorously defending the posi- 
tion they had taken. This, of course, they had a right to do. Our conclusion 
simply is that the facts in this particular case do not warrant a dismissal 
without prejudice; on the other hand, we think an order based on the findings 
should be issued. 

The appeal of counsel supporting the complaint on this phase of the case 
is granted and it is directed that a proper order issue against the following 
respondents : 

H. J. Heinz Company; Campbell Soup Company; Joseph Campbell Com- 
pany; Stokely Van-Camp, Inc.; Bauer Cannery, Inc.; Foster Canning, Inc. ; 
Hirzel Canning Company; Lake Erie Canning Co. of Sandusky; J. Weller 
Company; Winorr Canning Company; Hunt Foods of Ohio, Inc. 

As to all other respondents, the complaint is dismissed. 

Commissioner Anderson dissented to the dismissal of the complaint as to re- 
spondent Hunt Foods, Inc. 

Commissioner Kern did not participate in the decision herein. 

June 29, 1956. 


UNITED STATES OF AMERICA 
BEFORE FEDERAL TRADE COMMISSION 


Commissioners : 
John W. Gwynne, Chairman 
Lowell B. Mason 
Robert T. Secrest 
Sigurd Anderson 
William C. Kern 
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In THE MATTrer oF H. J, HEINZ COMPANY, A CORPORATION, ET AL. 


Docket No. 5994 


OPINION OF COMMISSIONER ANDERSON CONCURRING IN PART WITH AND 
DISSENTING IN PART FROM THE OPINION OF THE COMMISSION 


I am in agreement with the opinion of the Commission in this matter except 
as to the section thereof in which the hearing examiner is upheld in that portion 
of his initial decision which proposed to dismiss the complaint against one of 
the respondents, Hunt Foods, Inc. I respectfully dissent from the views which 
are expressed in the opinion and that part of the order for dismissal as to this 
corporate respondent. 

The position taken in the Commission’s decision is that the record does not 
support findings by the Commission that respondent Hunt Foods, Inc., the 
parent eorporation of respondent Hunt Foods of Ohio, Inc., is responsible for 
the acts practices and methods of record of the latter. 

From my examination, study, and consideration of the record I would have 
the Commission find the requisite responsibility by Hunt Foods, Inc., for the acts. 
practices, and methods of its respondent subsidiary to include the parent cor- 
poration as a party to the Commission’s order to cease and desist. 

I have an entirely different understanding from that expressed in the Com- 
inission’s Opinion of the testimony of Mr. Irving Goldfeder, Executive Vice 
President of the parent company and Vice President of its respondent subsidiary 
which is quoted in that opinion. In addition to these I find many other parts 
of the record to support my dissent on this aspect of the case. 

Hunt Foods, Inc., is a corporation with headquarters at 1747 West Common- 
wealth Avenue, Fullerton, California. It is in the business of purchasing fruits 
and vegetables, which it processes for market in glass and can containers and 
which it sells and distributes throughout the United States. One of the prin- 
cipal aspects of this business is that of purchasing and processing tomatoes into 
catsup. 

Hunt Foods, Inc., which I shall refer to sometimes as “Hunt,” has three sub- 
sidiaries: Hunt Foods of New Jersey, Inc.; Hunt Foods of Utah, Ine.: and 
respondent Hunt Foods of Ohio, Inc., which I will refer to sometimes as “the 
Ohio company.” Hunt owns the controlling stock in each of these subsidiaries. 
It owns at least 90 percent of the stock in the Ohio company. 

Mr. Irving Goldfeder, who maintains his office at the California headquarters of 
the parent corporation, is Erecutive Vice President of Hunt, Vice President of 
the Ohio company and Vice President of the other subsidiaries in Utah and 
New Jersey. ; y P 

On the point involved herein, it is important to note that Irving Goldfeder 
was not merely an officer of the respondent parent and subsidiary. He was 
Evecutive Vice President of the parent. As such he was answerable to the 
President and Board of Directors of the parent corporation (CX 21, p. 4). His 
duties as Executive Vice President of the parent corporation were the same 
as his duties as Vice President of the Ohio company and as Vice President of 
the other subsidiaries, namely, (1) in charge of production, (2) establishment of 
policy, and (3) setting of prices (CX 21, pp. 3, 4, 5, 12; R. 4005, 4007, 4008). 

Hunt, the parent, operated plants directly in the Pacific Coastal States for 
the processing, selling, and distributing of fruits and vegetables. ‘Hunt operated 
indirectly through the aforesaid three subsidiaries, including respondent Ohio 
ompany. ough other parts of the nation. paths s 
i Hat’ tae coocatial of the parent corporation and its subsidiaries was inte- 
grated and as such was national in scope is clearly indicated by a state mene 
made by Mr. Goldfeder at the hearing in Los Angeles on July 11, 1952. I - 
hearing examiner was exploring the question of when and where hearings 4 
be held, having in mind, the convenience of all parties to the action. Mr. 

} ~ler stated (R. 24). oe , z 
ene i mes ead to that, we have other national sac are se v3 - res 
be in the same position, for they operate not only in the State of nio, ; ut res 
operate elsewhere, and with the nature of our business the perishable zailenes 
it would certainly be helpful to all if it could be postponed until November, curl) 
in November will be satisfactory.” [Emphasis supplied. ] ; bogs 
; Sxecutive Vice President of the parent corporation 

This statement of the Executive Vi Hla Sa re 
should be considered in the light of the fact that the ne acd “2 indi- 
only one plant, which is located in Toledo, Ohio, and which is confined as 
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wine be’ cousteared as nationwide aperetien'an echt tee ees ae 
parent and its subsidiaries. peration as could the operation of the 

There are many other admissions in the record which support the view that 
Hunt merely operates its subsidiaries as local units or divisions. 

rhe numerous so-called “Hunt documents,” which consist of letters written 
by Thomas N. Norris, the local plant manager, which are addressed to Mr. 
Irving Goldfeder, Hunt Foods, ine., Fullerton, California (of which there are 
sea in rept the replies of Mr. Goldfeder, and other documents, were all 
ee ee aes of subpoenas served upon Mr. Irving Goldfeder, Hunt Foods, 

a adquarters in California where the files are located from which the 
documents were taken. 

In Goldfeder’s testimony in this matter, he describes the operations of the 
purent corporation, Hunt, and that of the Ohio company, stating that the pro- 
duction of tomato products, i. e., catsup, of the Ohio company was 3.5 percent 
of the total production of the Hunt companies (R. 4010). It is Clear, when all of 
Mr. Goldfeder’s testimony is considered together, that the Ohio operation was 
merely one in an integrated whole and looked upon as local, or merely a phase 
of the whole of the Hunt company business. Following are some of the significant 
statements made by Mr. Goldfeder which lead me to this inescapable conclusion : 

“Well, I can estimate it from this standpoint that in the organization we 

have Wwe had six—seven—catsup bottle lines, of which one was in Ohio. So, 
even if we ran them all, in the same relationship to Ohio, and we run them all 
in the same relationship, the Ohio company would have had somewhere around 
one-seventh of the total catsup production.” [Emphasis supplied. ] 
Is it not crystal-clear that Mr. Goldfeder using the word “we” refers to an 
integrated operation of the parent and the subsidiaries? Could there be any 
other meaning given to the words “we ran” and “we run” than that which is 
given them through common understanding of the English language? Could 
the words “we run” as used by Mr. Goldfeder in this testimony mean anything 
other than that the operations of Hunt and its subsidiaries were operated through 
integration, with the subsidiaries treated as local units under the domination and 
control of the parent corporation? Mr. Thomas N. Norris, who is in charge of 
the Toledo, Ohio, plant, is referred to constantly throughout the record as the 
local plant manager. Mr. Goldfeder, testifying concerning how Mr. Norris came 
to be associated with the Ohio company, stated (R. 4012, 4013) : 

“Q. Now, with reference to the plant manager, Mr. Norris, did he receive in- 
structions from you as to his duties and authority? 

“A. That’s right. 

“Q. Mr. Norris first came with the Toledo plant in 1950; did he? 

“A. He was transferred from another area I think the winter of 1949, and 
1950 was the first season that he operated the Ohio plant. 

“Q. At that time, that is, when he commenced his duties, which included 
the supervision of the Toledo cannery and the procuring of tomatoes, did you 
give him some instructions as to his duties and authorities? 

“A. Considerably. 

“See, when he—if you pardon me—when he was transferred from New Jersey 
to Ohio he asumed new duties and new responsibilities which should have been 
and could have been unfamiliar to him. He had been operating a plant as plant 
superintendent, and when he took complete charge of this operation it would 
add responsibilities and duties, such as purchasing of commodities, including 
tomatoes with which he should not have been too familiar. And it would follow, 
necessarily, that we would keep in close touch, and I would be constantly in- 
structing him as to how to operate that phase of the business. ; 

“Q. Did you give him, in the form of writing or a telegram, some instructions 
with reference to his authority and responsibility with reference to the dealing 
with growers and securing the tomatoes that were needed for the 1950 and 
1951 pack? 

“A. Unquestionably.” [Emphasis supplied. ] f 

Here Mr. Goldfeder who was Executive Vice President of the parent, is testify- 


ing that Mr. Norris was “transferred” from New Jersey to Ohio. Mr. Goldfeder, 
the witness, was also Vice President of the Ohio company and the New Jersey 
What reasonable interpretation can be given to his testimony 
tion transferred a plant manager from one 
corporate in form only)? Certainly 


inconsistent with the compartmentalized theory of the opinion of 
uae t the Ohio company trans- 


subsidiary. 
other than that the parent corpora : 
of its local units to another (the two being 
it w C t 
the Commission to interpret the testimony as being tha 
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ferred a man to itself from the New Jersey subsidiary. The reference to the 
work to be done by Mr. Norris in Ohio is described by Mr. Goldfeder as “this 
operation” and “that phase of the business.” Since the only operation carried 
out by the Ohio company is that of purchasing and processing tomatoes into 
catsup for sale and distribution, Mr. Goldfeder must have had, in the use of 
those words, other operations and other phases in mind which were the opera- 
tions and phases in the other parts of the nation carried on by the parent 
directly and through the other subsidiaries. Is it reasonable to interpret this 
testimony by Mr. Goldfeder as coming from him in any other capacity or 
with any other viewpoint or perspective than that of Mr. Goldfeder the Execu 
tive Vice President of Hunt in his role as coordinator and administrator of an 
integrated program by the parent and its subsidiaries ? 

In reference to the modus operandi of the Ohio company, there appears the 
following testimony (R. 4021): 

“Q. Did you receive further reports from time to time from Mr. Norris with 
reference to the progress that he was making, or the lack of progress, in signing 
up acreage in Ohio? 

“A. Yes, | was in constant touch with him to keep abreast of developments, 

if any, and insisted that he do the same in the local area to keep me posted.” 
[| Enmphasis supplied. ] 
Since the Ohio company had only one plant which was located at Toledo, Ohio, 
and which purchased tomatoes in Ohio and Michigan, which apparently was the 
“local area” referred to by Mr. Goldfeder, is it not reasonable to infer from his 
testimony that he is again speaking in his capacity as Executive Vice President 
of Hunt and having in mind at the time of his testimony the picture of the 
integrated operation of the Hunt companies as a whole? 

Mr. Goldfeder further testified (R. 4019) : 

“Q. And when you received that information did you give Mr. Norris any 
instructions as to what he should do with reference to negotiating with the 
Cannery Growers? meer : as 

“A J told him to reject it, and if they ever have any more realistic price, if 
they want to come around and give us a more realistic price, why, we would be 
glad to listen to it and he could report it to me, but we were totally disinterested 
in purchasing tomatoes at the price requested. a 

“Hearing Examiner Haycrarr. Was that information given to him in writing 
or over the telephone? 

“The Wirness. I can’t recall. I would say it was telephoned. 

‘But I was kept posted of this constantly, because it was quite important to us. 
So I kept my finger on it constantly.” [Emphasis supplied] 

The use of the words “us” and “we” support a reasonable inference that Mr. 
Goldfeder is referring to the integrated operations of the parent corporati 
and the Ohio company. 

All of the actions of Mr. Thomas N. Norris, who described himself as Vice 
President of the Ohio company, were subject to the detailed guidance and in 
struction of Mr. Goldfeder. As indicated by the above testimony of Mr. Gold 
feder, Norris came into the Ohio company inexperienced in this phase of Hunt's 
business. Goldfeder broke him in and guided his every movement. Shortly 
after Norris took over his duties, he received a wire from Goldfeder reading a 
follows: “Keep me posted any gossip or factual tomato prices to growers by com 
petitive canners.” Thereafter, Norris frequently wrote to Goldfeder, addressing 
him as “Mr. Irving Goldfeder, Hunt Foods, Inc., Fullerton, California” [em- 
phasis supplied]... Norris signed each of these letters under the following 
eaption: “Hunt Foods of Ohio, Inc., Formerly The Harbauer Co.” Mr. Norris 
was looking to Mr. Goldfeder, as Executive Vice President of the parent cor 
poration, for instructions and was reporting to him in accordance with those 
instructions. These letters are appropriately referred to in one of the portions 
of the Commission’s Opinion with which I agree, as follows: 

“Letters from Mr. Thomas N. Norris, Plant Manager of respondent Hunt Foods 
of Ohio, Inc., to his superior, Irving Goldfeder, Vice President of Hunt of Cali- 
fornia, are also in evidence. In these letters, Mr. Norris gave a report on the 
happenings shortly after they occurred. For example, in a letter of April 2, 


1951, he reported the efforts of some canners to get their acreage and other 
matters,” 


~ 


1CXs 4-A, 3-A through 15-A, 17—A, 18-A, 20—-A, 102—A through 107-—A, 109 throug! 
116—-A, 118—A through 121—A, 124—A E ‘ rough 


. 
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That portion of the Commission's Opinion then continues the discussion and 
analvsis of these letters in support of the Commission’s Order to Cease and Desist. 

Norris was also in almost daily communication during the busy season with 
Goldfeder by telephone and telegraph, either to receive instructions or to report 
the details of current developments. 

Norris testified in part as follows (R. 1618-1620) : 

“Q. I believe you stated your superior was Mr. Goldfeder, whose offices are in 
California? 

“A. Mr. Irving Goldfeder, yes, sir. ' 

“Q. Was there some limitations npon your authority as plant manager? 

“A. Yes, sir. . 

“Q. With reference to the fixing of the price that would be paid growers for 
tomatoes, what was the fact in that regard? 

“A JT would have to have permission from California before I could so state 
a price. (Emphasis added.] 

“Q. And that was true in 1950, 51 and °52? 

“A. Yes, sir. 

“Q. What, with reference to questions of policy, that is, general policy? 

“A. I don’t think I quite understand you. 

“Q. Well, for example, whether you would deal with the Growers Association 

r not. was that a matter in which you had authority or not? 
“A. Well, I'd have to have some authority from Mr. Goldfeder on that. 
% * * Pa * * * 

“Q. Was that a field in which you did receive instructions from California? 

“A. Yes, sir. 

“Q. With respect to the instructions which you received from your California 
superior, what was there with reference to making reports? 

“A Well, California does have to be informed of all going on, I mean regard- 
less as to whether it is just inside the plant or outside the plant, in reference 
to contracting acreage, if that’s what you mean. 

“It is my duty to inform Mr, Goidfeder of whatever may come up.” 

No other conclusion can be reached from a reading of the whole record than 


that Mr. Norris, the plant manager at Toledo, was merely a local agent operating 
the Ohio company as a division in accordance with complete control and domi- 


nance by the parent corporation. Norris testified he was a Vice President of 
the Ohio company (R. 1551); and that he made reports to Joseph A. Harmon 
at the address of the parent corporation but did not know whether Harmon was 
an officer (R. 1475). Goldfeder testified (R. 4033) : 

“Q. Well, did anybody in the Hunt employ of either the Ohio or the parent com- 
pany have such talks or understandings, to your knowledge? 

“A. Well, Mr. Norris should have had conversations with some of our com- 
petitors, but no understandings. Those were my instructions.” 

The theory which is presented by the language of the Commission’s Opinion, 
that Mr. Goldfeder, as a practical matter, had the various operations of the 
parent and the subsidiaries tightly compartmentalized in his mind is, I believe, 
inconsistent with other of his testimony. In a deposition taken from Mr. Gold- 
feder in this matter, he was being asked about the telegrams and correspondence 
which passed between himself and Mr. Norris, a number of which were found 
in the files of the parent corporation and are in evidence in this proceeding. Mr. 
Goldfeder, whose office and desk are the same for each of his titles, stated as 
follows (CX 21, pp. 9-11): 


“Q. In the course of your business relationships with Hunt Foods of Ohio, Inc., 
have you ever sent any telegrams to Mr. Norris? 

“A. Unquestionably. 

“Q. Did you retain copies of those telegrams? 

“A. IT assume so. 

“Q. Where are those? 

“A. They should be in the files, 


“Q. Were the telegrams that were received by you from Mr. Norris and the 
copies of the telegrams sent to Mr. Norris made available for Mr. Sherman's in- 
vestigation at the time of his visit in your office? 

“A. I don’t recall what correspondence in detail was made available to him. 
He asked for the correspondence. I called for the files and we gave him the cor- 
respondence that was in the files, Bear in mind that I would not attempt to re- 
member, it would be impossible for me to remember all the correspondence that 
is transacted between me and our various plants. We do have a tremendous flow 
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of documents. We operate numerous plants, and as the result there is a tremen- 
dous amount of correspondence, telephone and telegrams. Offhand to attempt 
to remember any one or any several particular telegrams or letters pertaining to 
a general subject matter which unquestionably appears just as a routine business 
transaction would be an impossible situation. 

“Q. Well, any telegrams received by you from Mr. Norris or any copies of tele- 
grams Sent by you to Mr. Norris, to your knowledge would they have been placed 
in the same file where the correspondence was? 

“A. Should have, yes, sir. 

“(). If there are telegrams or copies of telegrams in your file with Mr. Norris, 
would you now make those available for examination to the accredited repre- 
sentative of the Commission? 

“A. [see no reason why not. I think, if I may digress here a moment, I think 
our action with Mr. Sherman would indicate that we were quite cooperative in 
this matter during the time when he called or the time that we had this confer- 
ence with him. 

“QO. Mr. Goldfeder, during the period covered by the correspondence produced 
by your counsel yesterday and today, have you had any telephone conversations 
with Mr. Norris, of which a memorandum of such conversation was made? 

“A. IT have numerous telephone conversations with our various plants and plant 
employees constantly, particularly during a critical period of either purchasing a 
major crop or producing a major crop. 

“Just to give you a rough idea, I unquestionably transact as much or more 
business over the phone as I do by correspondence, so I did have numerous tele 
phone conversations with Mr. Norris.” [Emphasis supplied.] 

And he testified further (CX 21, pp. 12 and 18) : 

“Q. * * * Under whose control are matters of policy with respect to the pur 
chases of Hunt Foods of Ohio, Inc.? 

“A. Mine. 

“Q. Under yours? 

“A. Yes, sir. That is, I supervise and am responsible for the proper operation 
of that function of the company. 

“Q. 1f matters of policy of an urgent nature arise, they are referred to you, 
as a general practice by Hunt Foods of Ohio, Inc.? 

“A. If they are not in the general run of instructions within reasonable limits, 
they would be referred to me for discussion and approval.” [Emphasis supplied. | 

Also the testimony which has been quoted in the Opinion of the Commission 
which I interpret differently (CX 21, p.5): 

“Q. What is the relationship between Hunt Foods of Ohio, Inc., and Hunt 
Foods, Inc.? 

“A. Well, it is practically wholly owned, it is well over 90 percent owned by 
Hunt Foods, Inc. That is of record. 

“Q. And as nearly a wholly owned subsidiary, who exercises the control over 
the management and operation of Hunt Foods of Ohio, Inc.? 

“A. Hunt Foods, Inc. 

“Q. Hunt Foods, Inc.? 

“A. Yes, sir.” 
and (R, 4085) : 

“Q. You control the operation of Hunt Foods in Ohio, do you? 

be Ds 

“Q. The Hunt Foods Company of California 

“A. They control the stock ; I directed the operations.” 

The conclusions drawn by the respondents in their motion to dismiss support 
my position on the question of this aspect of control by and the responsibility of 
Hunt. They summarize the evidence of record in this motion to dismiss filed 
jointly by the parent and the Ohio company. Throughout the motion to dismiss, 
the two respondents refer to themselves in the singular through the words “Hunt” 
and “it.” For example, speaking together in the motion to dismiss, the two re- 
spondents say : 

“Our basic proposition, indelibly supported by the record made by complainant 
counsel, is that no trier of the facts can find or remotely infer that Hunt was a 
conspirator. As to it the story is explicit and complete. For it operated in Ohia 
through Mr. Norris, who had no authority of his own, but who instead constantly 
reported to and sought direction from his California superior by letter. Every 
letter he wrote discloses his lack of authority—his lack of knowledge as revealed 
in his constant assemblage of gossip, rumors, often inaccurate third or fourth 
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hand statements, newspaper clippings, reported (and constantly changing) price 
announcements by others—and his obvious bewilderment and apprehension as to 
what either his competitors or the Growers Association was doing that might 
affect his dealings with his own growers.” {Emphasis supplied.] 
* * * * * * * 

“Any reader of these letters and of the Norris testimony can readily perceive 
that one who is an agent in a remote area—who constantly pleads for minute 
directions as to every phase of his negotiations with growers, his boxes, his cans, 
his tomato plants, his open market purchases, his legal position in contracting, 
with every detail of his operations controlled from California—both wholly 
lacked authority, and as an employee would not have had the temerity to attempt 
to commit his company to the double-barrelled conspiracy alleged in Paragraph 
Ten. 

“The relatively insignificant position of Hunt in the area combines with the 
newness of Norris in Ohio to confirm the obvious. * * *” 





Bs «K ~ * * * + 


“To begin with, both Hunt and its battered plant manager Norris need to be 
put in perspective. * * *” 


* * * a * ~ * 


“Fundamentally, Hunt’s only possible connection with the allegations of this 
complaint can lie in its pricing policy on tomatoes in 1951, the atendance of Norris 
at four of the meetings at which the economic holdup of the Growers Association 
was discu’sed, and his overall reporting of the 1951 season. * * *” 

The dicta of the United States Court of Appeals for the Seventh Circuit in 
National Lead Company, et al. vs. FTC, decided December 1, 1955, which is 
quoted in the Commission’s Opinion to support the dismissal of the complaint 
as to Hunt Foods, Inc., represents in my opinion an extreme position. Neverthe- 
less, I feel that the facts of record in this matter are such that the parent corpo- 
ration comes within the applicable rule set out in that dicta that: 

“* * * there must be evidence of such complete control of the subsidiary by 
the parent as to render the former a mere tool of the latter, and to compel the 
conclusion that the corporate identity of the subsidiary is a mere fiction.” 

The Commission’s Opinion also cites and discusses Press Co. v. N. L. R. B., 
118 F. 2d 937, and Owl Fumigating Corp. v. California Cyanide Co., Inc., 30 F. 
2d 812. The Press case was a National Labor Relations Board case having to 
do with labor problems. The Owl Fumigating Corp. case was a patent infringe- 
ment case. I feel that these are not the most reliable precedents on this point in 
the antitrust field. 

In U. 8. vs. United Shoe Machinery Company, 234 Fed. 127, 140-143, which is 
an antitrust case, the court clearly stated the applicable law on the point, citing 
numerous supporting cases. The District Court’s Opinion in the United Shoe 
Machinery case was affirmed by the United States Supreme Court, 258 U. 8. 451, 
42 S. Ct. 363. In the United Shoe Machinery case the question arose as to 
whether or not there was proper joinder of parties in a situation in which a 
New Jersey corporation owned 98 percent of the capital stock of one of the 
parties, which in turn owned the entire capital stock of a Maine corporation. 
In that case as in this case, the officers and directors were practically the same, 
all of them serving as officers and directors in at least two of the corporations 
and some in all three. The charge in the complaint was that leases of the United 
Shoe Machinery Company were in restraint of trade. It was claimed that, as 
each corporation was an entity and there was no charge of conspiracy, the mere 
fact that they were owners of the capital stock of the Maine company, the 
offender, would not justify their being made parties defendant. The situation 
in this case is even stronger because there is a charge of conspiracy here. 

In the United Shoe Machinery case the court reviewed the past history of the 
law of joint liability of related corporations and pointed out that the courts, and 
especially the courts of equity, will look behind the corporate fiction and, if it 
clearly appears that one corporation is merely a creature of another, controlling 
it as effectively as it does itself, it will be treated as the practical owner of the 
eorporation, when necessary for the purpose of doing justice. The court cited 
the case of McGaskill v. United States, 216 U. S. 504, 514, 30 S. Ct. 386, 391, in 
which Mr. Justice McKenna, who delivered the opinion, said: 

“Undoubtedly a corporation is, in law, a person or entity entirely distinct 
from its stockholders and officers. It may have interest distinct from theirs. 
Their interests, it may be conceived, may be adverse to its interest, and hence 
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bas arisen against the presumption that their knowledge is its knowledge the 
counter presumption that in tramsactions with it, when their interest is adverse, 
their knowledge will not be attributed to it. But while this presumption should 
be enforced to protect the corporations, it should not be carried so far as to 
enable the corporation to become a means of fraud or a means to evade its 
responsibilities. A growing tendency is therefore exhibited in the courts to look 
beyond the corporate form to the purpose of it, and to the officers who are identi- 
fied with that purpose. Lllustrations are given of this in Cook on Corporations, 
$$ 663, 664, 727. The principle was enforced in this court in Simmons Creek 
Coal Co. v. Doran, 142 U. 8. 417 (12 Sup. Ct. 239, 35 L. Ed. 1063).” 

Along this same line, the court cited many other cases. 

In Northern Securities Company y. United States, 120 Fed. 721, 725, 726 
(affirmed by the U. S. Supreme Court, 193 U. 8S. 197, 24 Sup. Ct. 436), Circuit 
Judge Thayer, who delivered the opinion of the court, said: 

“It will not do to say that, so long as each railroad company has its own board 
of directors, they operate independently, and are not controlled by the owner of 
a majority of their stock. It is the common experience of mankind that the acts 
of corporations are dictated and that their policy is controlled by those who own 
the majority of their stock. Indeed, one of the favorite methods in these days, 
and about the only method, of obtaining control of a corporation, is to purchase 
the greater part of its stock. * * * The fact that the ownership of a majority 
of the capital stock of a corporation gives one the mastery and control of the 
corporation was distinctly recognized and declared in Pearsall vy. Great Northern 
Railway, 161 U. 8S. 646, 671 (16 Sup. Ct. 705, 40 L. Ed. 838).” 

Where one corporation is the mere agent or instrumentality or department of 
another company, “the courts will look through the forms to the realities of the 
relation between the companies as if the corporate agency did not exist and will 
deal with them as the justice of the case may require,” United States v. Reading 
Co., 253 U. S. 26, 62, 638. See also Bishop vy. United States, 16 F. 2d 410, 415: 


So. Pac. Terminal Co. vy. Int. Comm, Comm., 219 U. S. 498, 31 S. Ct. 279. 55 L. Ea. 
310: United States v. Del. Lack. & West. R. R. Co., 238 U. S. 516: 35 S. Ct. 878. 
59 L. Ed. 1438: Chicago, M. & St. P. Ry. Co. v. Minn. Civie Assn., 247 U. S. 490 


38 8S. Ct. 553, 62 L. Ed. 1229: Chicago & C. Ry. v. Des Moines & C. Ry., 274 U. S. 
196, 41 8S. Ct., 81, 65 L. Ed. 219; Lehigh Valley R. Co. v. Dupont (C. C. A.) 128 
F. 840; The Willem Van Driel, Sr. (C. C. A.) 252 F. 35: Linn and Lane Timber 
Company vy. United States, 236 U. 8. 574; State ex rel. v. Standard Oil Co., 30 
N. B. 279. 

For these reasons, it is my opinion that the complaint should not be dismissed 
as to respondent Hunt Foods, Inc. 

JUNE 29, 1956. 


UNITED STATES OF AMERICA BEFORE FEDERAL TRADE COMMISSION 
Docket No. 5994 
ORDER TO CEASE AND DESIST AND TO FILE REPORT OF COMPLIANCE 


Commissioners: John W. Gwynne, Chairman, Lowell B. Mason, Robert T. 
Secrest, Sigurd Anderson, William C. Kern. 


IN THE MATTER OF 
H. J. Heinz Company 
Campbell Soup Company 
Joseph Campbell Company 
Stokely Van-Camp, Inc. 
3auer Cannery, Inc. 
Beckman & Gast Co., Inc. 
Buckeye Canning Co., Inc. 
Foster Canning, Inc. 
Gibsonburg Canning Company, Inc. 
Greenville Canning Co., Inc. 
Hirzel Canning Company 
Hunt Foods, Ine. 
Hunt Foods of Ohio, Inc. 
Lake Brie Canning Co. of Sandusky 
St. Mary’s Packing Co., Inc. 
Sharp Canning Co. 
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J. Weller Company 

Winorr Canning Company corporations, their officers, directors, agents, repre- 
sentatives and employees 

Charles F, Boucher, individually, and as a copartner in the partnership of Bryan 
Canning Co. 

Richard C. Boucher, individually, as a copartner in the partnership of Bryan 
Canning Co., and as a director of the Ohio Canners Association, Ine. 

George A. Hathaway, individually, as the present sole owner, and formerly as a 
copartner in the partnership of Home Canning Co. 

Lawrence 6b. Hall, individually, and as a former copartner in the partnership 
of Home Canning Co. 

Robert H. Timmer, individually, and as a copartner in the partnership of Tip Top 
Canning Co. 

Thomas G. Timmer, individually, as a copartner in the partnership of Tip Top 
Canning Co., and as Second Vice President of the Ohio Canners Association, 
Ine. 

Henry A. Diegel, individually, and trading under the name and style of Diegel 
Canning Co. 

Luke F. Beckman, individually, and trading under the name and style of Minster 
Canning Co. 

Charles F. Stemley, individually, and trading under the name and style of 
Stemley Canning Co., and as a Director of the Ohio Canners Association, Ine. 

The Ohio Canners Association, Inec., incorporated as the Ohio Canners Asso- 
ciation 

Walter A. Scheid, individually, as President of the Ohio GCanners Association, 
Inc., and as Manager of the Napoleon, Ohio, plant of Campbell Soup Company 

French Jenkins, individually, and as First Vice President of the Ohio Canners 
Association, Ine. 

Paul Hinkle, individually, and as Secretary-Treasurer of the Ohio Canners 
Association, Ine. 

Roy Irons, individually, and as Assistant to the President of the Ohio Canners 
Association, Inc. 

Paul Korn, Norman M. Spain, Karl Hirzel, and Leroy Wenger, individually, and 
as Directors of the Ohio Canners Association, Inc. 

Albert F. Dreyer, individually, and as Secretary-Treasurer of Indiana Canners 
Association, Ine. 

Joseph J. Wilson, individually, and as Manager of Contract Crops of H. J. Heinz 
Company 

Howard E. McKinley, individually, and as Midwest Regional Manager of Manu- 
facturing for H. J. Heinz Company 

Everitt FE. Richard, individually, and as Manager of the Bowling Green, Ohio, 
plant of H. J. Heinz Company 

Cyril P. Roberts, individually, and as Manager of the Fremont, Ohio, plant of 
H. J. Heinz Company 

Edgar W. Montell, individually, and as Manager, Agricultural Department of 
Joseph Campbell Company 

Harold R. Collard, individually, and as Divisional Manager, Agricultural De- 
partment of Joseph Campbell Company 

Herbert F. Krimendahl, individually, and as President of Stokely Van-Camp, Inc. 

Samuel Hammond, individually, and as District Manager of the Ohio plants of 
Stokely Van-Camp, Inc. 

Russell Kline, individually, and as Assistant District Manager of the Ohio plants 
of Stokely Van-Camp, Inc. 

A. A. Ehrman (first name unknown), individually, and as Manager of the Curtice, 
Ohio, plant of Stokely Van-Camp, Inc. 

George W. Conelly, individually, and as Manager of the Wauseon, Ohio, plant of 
Winorr Canning Compa iy 

George Wenger, individually, as Secretary-Treasurer and Manager of Lake Erie 
Canning Co. of Sandusky 
Counsel supporting the complaint and certain respondents having respectively 

filed their cross appeals from the initial decision of the hearing examiner in this 

proceeding, filed August 9, 1955, and the matter having been heard by the Com- 
mission on briefs and oral argument; and 


The Commission having rendered its decision in which it denied respondents’ 
appeal, granted in part and denied in part the appeal of counsel supporting the 
complaint, dismissed the complaint as against certain of the respond cnts, and di- 
rected entry of an order to cease and desist as against certain other respondents : 
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IT 1S ORDERED that the findings of fact and conclusions, excepting those con- 
clusions that the complaint should be dismissed without prejudice because of the 
discontinuance of the practices involved, as contained in the hearing examiner’s 
initial decision be, and they hereby are, adopted as the findings of fact and con- 
clusions of the Commission ; and 

It IS FURTHER ORDERED that respondents H. J. Heinz Company, Campbell Soup 
corporate respondents, Gibsonburg Canning Company, Inc., Sharp Canning Co., 
Hunt Foods, Inc., and as to the individual resnondents, Joseph J. Wilson, Howard 
EF. McKinley, Everitt E. Richard, Cyril P. Roberts, Edgar W. Montell, Harold R. 
Collard, Herbert F. Krimendahl, Samuel Hammond, Russell Kline, A. A. Ehrman, 
George W. Conelly and George Wenger, in their individual capacities; and 

IT IS FURTHER OR ERED that respondents, H. J. Heinz Company, Campbell Soup 
Company, Joseph Campbell Company, Stokely Van-Campn, Inc., Bauer Cannery, 
Inc., Foster Canning, Inc., Hirzel Canning Company, Lake Erie Canning Co. of 
Sandusky, J. Weller Company, Winorr Canning Company, and Hunt Foods of 
Ohio, Inc., their respective officers, agents, representatives and employees, di- 
rectly or through any corporate or other device, in or in connection with the pro- 
curing, purchasing or contracting for the purchase of raw tomatoes in commerce, 
as “commerce” is defined in the Federal Trade Commission Act, do forthwith cease 
and desist from entering into, continuing, cooperating in, or carrying out any 
planned common course of action, understanding, agreement, combination or 
conspiracy between or among any two or more of said respondents, or between 
any one Or more of said respondents and others not parties hereto, to do or per- 
form any of the following acts or things: 

(a) Refusing to grant recognition of or to negotiate or deal with Cannery 
Growers, Inc., an association of tomato growers, as a bargaining agent for 
its grower members ; 

(b) Refusing to purchase or to contract to purchase tomatoes from grow- 
ers who are members of Cannery Growers, Inc. 

IT IS FURTHER ORDERED that respondents, H. J. Heinz Company, Campbell Soup 
Company, Joseph Campbell Company, Stokely Van-Camp, Inc., Bauer Cannery, 
inc., Foster Canning, Inc., Hirzel Canning Company, Lake Erie Canning Company 
of Sandusky, J. Weller Company, Winorr Canning Company, and Hunt Foods of 
Ohio, Inc., shall, within sixty (60) days after service upon them of this order, file 
with the Commission a report in writing setting forth in detail the manner and 
form in which they have complied with this order. 

By the Commission, Commissioner Anderson dissenting as to dismissal of the 
complaint as to respondent Hunt Foods, Inc., and Commissioner Kern not par- 
ticipating. 

[SEAL] 

Issued : June 29, 1956. 


Rosert M. Parrisn, Secretary. 





FLORIDA CITRUS MUTUAL, ET AL. 
Docket No. 6074 
Complaint in this matter was issued December 15, 1952 (copy attached). 


At the time that Mr. Leslie Miller received his reduction-in-force notice in the 
fall of 1953, the matter was pending on appeal perfected in July 1953, by counsel 
supporting the complaint from the hearing examiner's initial decision of June 12, 
1953, granting the motion of respondents to dismiss the complaint. Mr. Miller 
filed the appeal brief as counsel supporting the complaint along with Mr. 
Donald R. Moore. 

Subsequently, after Mr. Miller had been employed in the office of Commissioner 
Gwynne as his legel assistant, oral argument on the case was heard by the Com- 
mission on November 2, 1954. and Mr. Miller argued the case on behalf of the 
Commission. Naturally, Mr. Miller did not advise or consult with Commissioner 
Gwynne in connection with Mr. Gwynne’s consideration of the matter. 

On May 10, 1954, the Commission sustained the appeal of counsel supporting 
the complaint, vacated the initial decision of the hearing examiner, and remanded 
the case to the hearing examiner for further proceedings. (Copies of the Com- 
mission’s order, the majority opinion of Commissioner Mason, and the opinion 
in which Chairman Howrey dissented in part but concurred in result are at- 
tached.) Commissioner Mead did not participate. 

Since that date, the hearing examiner has completed the taking of testimony, 
ordered the proceedings before him closed on July 26, 1955, and issued his initial 
decision providing for the issuance of a cease-and-desist order. (Copy of this 
decision is attached.) 
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UNITED STATES OF AMERICA 
BEFORE FEDERAL TRADE COMMISSION 
Docket No. 6074 


IN THE MATTER OF FLORIDA CITRUS MUTUAL, A NON-PROFIT COOPERATIVE MARKET- 
ING ASSOCIATION ; ITS DIRECTORS, OFFICERS AND MEMBERS 


COMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, and by 
virtue of the authority vested in it by said Act, the Federal Trade Commission, 
having reason to believe that the parties named in the caption hereof, and more 
particularly described and referred to hereinafter as respondents, have violated 
Section 5 of said Act, and it appearing to the Commission that a proceeding by 
it in respect thereof would be in the public interest, hereby issues its complaint, 
stating its charges as follows: 

Paragraph One: Respondent Florida Citrus Mutual, hereinafter referred to 
as FCM, is a non-profit cooperative marketing association, without capital stock, 
organized and existing under and by virtue of the laws of the State of Florida, 
and has its office and principal place of business in the Florida Citrus Mutual 
Building, Lakeland, Florida. 

FCM functions through a Board of Directors consisting of members elected to 
the Board, three from each of seven districts, and a staff of officers consisting of 
a president and several vice presidents, a secretary, and a treasurer, all of whom 
are members of FCM. 

FCM has approximately 7,000 members. Its members are persons, natural or 
otherwise, engaged in the production of citrus fruit in the State of Florida, in- 
cluding the lessees, tenants, agents and trustees of groves, and lessors and land- 
lords who receive as rent part of the crop produced on their land, who have signed 
a uniform marketing contract prescribed by FCM and who have been approved 
and elected to membership by the Board of Directors of FCM. 

The aforesaid members of FCM constitute a class so numerous as to make it 
impractical to name them all herein. Respondent directors and officers, who are 
also members of FCM, are fairly representative of the whole membership. They 
are: 

Perry Murray, President, Frostproof, Florida. 

Dan L. McKinnon, Vice President, P. O. Box 487, Winter Garden, Florida. 
A. B. Michael, Vice President, Deerfield Groves Co., Wabasso, Florida. 
Dallas J. Simmons, Vice President, P. O. Box 158, Bradenton, Florida. 
Lacy G. Thomas, Vice President and Past President, Groveland, Florida. 
Clyde Maddox, Treasurer, P. O. Box 146, Wauchula, Florida. 

Vernon L. Conner. Secretary, P. O. Box 294, Mount Dora, Florida. 

R. C. Brady, Titusville, Florida. 

Earl W. Brown, 212 So. Florida Avenue, Deland, Florida. 

W.S. Fletcher, Arcadia, Florida. 

W. H. McBride, Seville, Florida. 

Alonzo B. McMullen, 308 Tampa St. Building, Tampa, Florida. 

Charles G. Metcalfe, Avon Park, Florida. 

James C. Morton, Waverly Growers Coop., Waverly, Florida. 

David P. Nunn, Jr., Kissimmee Park, Florida. 

Francis L. Skinner, 379 Monroe Street, Dunedin, Florida. 

Sam O. Slough, P. O. Box 37, Dade City, Florida. 

W. G. Strickland, 2686 No. Federal Highway, Vero Beach, Florida. 

T. R. Tucker, 217 No. Kentucky Avenue, Lakeland, Florida. 

Charles S. Whitfield, 1712 Spring Lake Drive, Orlando, Florida. 

J. D. Wright, Jr., P. O. Box 70, Sanford, Florida. 

All the directors, officers and members of FCM are hereby made parties respond- 
ent herein, together with FCM. 

Paragraph Two: Citrus fruit refers collectively to oranges, grapefruit, tange- 
rines and other citrus fruits produced for commercial puposes. Citrus products 
refer collectively to single strength, blended and concentrated citrus juices, citrus 
sections and solids processed and canned from citrus fruits for commercial 
purposes. 

The Florida citrus industry is divided into two principal groups; first, the 
growers of the citrus fruit; second, the handlers of Florida citrus fruit. Han- 
diers of Florida citrus fruit are of three types, according to function, and the 
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majority perform more than one of these functions; first, the processors and 
eanners of citrus products; second, the fresh fruit shippers who package a sub- 
stantial portion of the fresh fruit in boxes and sacks, and ship and sell same 
as packaged and in bulk; and third, the intermediate handlers who contract to 
buy «nd buy entire crops of Florida citrus fruit for cash and resell same to the 
other two types of handlers. 

Citrus fruit is grown for commercial purposes principally in the States of 
Florida, California, Texas and Arizona. Of these, Florida and California are 
the most important from the standpoint of volume. In the 1949-50 season 
there were in the State of Florida 428,400 acres of producing groves producing 
more than 56 percent of all citrus fruit grown in the United States, representing 
67,960,000 out of a total of 156,185,000 boxes. In the same year California pro- 
duced 35.4 percent of the total. 

Most of the production of Florida citrus fruit is shipped and marketed in inter- 
state commerce. In the 1949-50 season over half of the crop was so marketed 
in the form of citrus products and approximately 35 percent as fresh fruit. 

More than fifty percent of the annual consumption in the United States of 
citrus products and approximately fifty percent of the same of fresh citrus fruit 
is produced in the State of Florida. 

-aragraph Three: FCM was organized in 1948 for the stated purposes, among 
other, (1) of serving the producers of citrus fruit as a medium for cooperative 
handling and marketing of citrus fruits and citrus products; (2) of providing 
facilities and agencies through which Florida citrus fruit produced and/or 
handled by its own members and non-member patrons and the citrus products 
therefrom may be marketed throughout the United States and foreign countries 
advantageously through the establishment of a stable and systematic flow and 
distribution of same; (3) of encouraging a better and more economic method 
of production of Florida citrus fruit; (4) of promoting and securing a more 
adequate method of regulating and stabilizing the citrus fruit industry to meet 
the consumptive demands thereof; and (5) of cultivating and developing a 
more thorough understanding of mutual interests among producers of Florida 
citrus fruit. : 

The plan under which FCM operates is substantially as follows: FCM does 
not handle the citrus fruit grown and produced by its members. Each of its 
members is required to and does sign a uniform marketing contract authorizing 
FCM to arrange for the handling of the citrus fruit which they grow. Pursuant 
to this authority FCM arranges for the handling of the citrus fruit grown by 
its members through contracts with handlers govering the sale, purchase, proc- 
essing, Canning, marketing, shipment and distribution of said citrus fruit and 
products therefrom. 

Paragraph Four: In the course and conduct of their business, respondents’ 
acts, practices, policies and agreements between and among themselves and with 
others, and the rules, regulations, orders, and instructions of FCM, and of the 
members of FCM through FCM, are designed to and in many instances do govern 
the purchase, sale, shipping, marketing, and distribution of citrus friut, and 
the processing, packing, canning, sale, marketing and distribution of citrus 
products from the State of Florida into the various other States of the United 
States and the District of Columbia. Respondents are thus engaged in com- 
merce, as “commerce” is defined in the Federal Trade Commission Act, as 
amended. 

-aragraph Five: Respondent FCM and the members of FCM represent in the 
aggregate approximately 85 percent of the citrus fruit grown in the State of 
Florida and are in a positicn to dominate and control the channels, extent and 
methods of distribution and the prices of citrus fruit and citrus products shipped 
from the State of Florida to the various other States of the United States and to 
the District of Columbia. 

In the aggregate, handlers who have contracts with FCM, together with FCM 
and its members through FCM, by virtue of the aforesaid contracts, control 
and handle more than 75 percent of the total of the citrus fruit and citrus 
products sold, shipped, marketed and distributed from the State of Florida to 
the various other States of the United States and the District of Columbia. 

-aragraph Six: FCM and its members are and have been in competition in the 
sale of citrus fruit with growers of citrus fruit in the other producing areas of 
the United States; and each of the members of FCM is and has been in competi- 
tion with each other in the sale and distribution of citrus fruit and citrus 
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products, except to the extent that such competition has been restrained and 
limited by the acts, practices and methods hereinafter alleged, the same being 
true as to the handlers referred to in this complaint. 

Paragraph Seven: For more than three years last past respondents have been 
parties to a combination and planned common course of action beyond the pro- 
tection and immunity provided for by the Capper-Volstead Act (Act of Congress, 
February 18, 1922, 7 U. S. C. A. 291, 292) or any other Federal Statute, to fix prices 
and control the distribution of citrus fruits and citrus products moving in inter- 
state commerce from the State of Florida, and pursuant thereto and in further- 
ance thereof have done and performed and engaged in, among others, the follow- 
ing acts, practices and methods: 

1. Acted to fix prices for and otherwise interfere with the free play of 
competition in the pricing of citrus fruit grown by respondents through 
arrangements, contracts and agreements with handlers whereby handlers 
were obligated to follow rules, regulations, orders, and instructions of re- 
spondents concerning prices and shipment quotas, irrespective of whether 
or not title to said citrus fruit remained with respondents: and, further acted 
to fix prices for and otherwise interfere with the free play of competition in 
the pricing of citrus fruit grown by respondents by requiring handlers en- 
gaged in processing, canning, packing, selling and shipping citrus products 
to establish and maintain such prices for said citrus products as would not 
adversely affect maintenance of the prices established for citrus fruit by 
respondents. 

2. Solicited and permitted the participation of handlers in the matter of 
the establishment of floor prices for citrus fruit and in the matter of shipping 
schedules for citrus fruit, and have sought the agreement of said handlers 
in these matters and did agree with said handlers on such matters. 

3. Required handlers who had contracts with FCM to agree with FCM 
and its members, through FCM, to handle in and from the State of Florida 
only citrus fruit and citrus products of members of FCM, and to devote 
said handlers’ citrus packing, processing and canning facilities to packing, 
processing and/or canning the citrus fruit only of members of FCM, subject 
to such exceptions as might be permitted by FCM, and, subject further to 
the understanding that if non-members’ citrus fruit should be handled and 
purchased by said handlers, the handling of it by them should be governed 
by their contracts with FCM. 

Paragraph Eight: The acts, practices and methods hereinabove alleged have 
a dangerous tendency unduly to hinder competition and create monopoly and 
constitute unfair methods of competition and unfair acts and practices in com- 
merce within the meaning of Section 5 of the Federal Trade Commission Act, as 
amended. 

Wherefore, the premises considered, the Federal Trade Commission on this 
15th day of December A. D. 1952, issues its complaint against said respondent. 


NOTICE 


Notice is hereby given you, respondents herein, Florida Citrus Mutual, its 
officers and directors, as follows: Perry Murray, president; Dan L. McKinnon, 
vice president; A. B. Michael, vice president ; Dallas J. Simmons, vice president, 
Lacy G. Thomas, vice president and past president, Clyde Maddox, treasurer, 
Vernon L. Conner, secretary, R. C. Brady, Earl W. Brown, W. 8S. Fletcher, W. H. 
McBride, Alonzo B. McMullen, Charles G. Metcalfe, James C. Morton, David 
P. Nunn, Jr., Francis L. Skinner, Sam O. Slough, W. G. Strickland, T. R. Tucker, 
Charles 8S. Whitfield, and J. D. Wright, Jr., and its members through their repre- 
sentatives, Florida Citrus Mutual, and its officers and directors aforesaid, that 
the 18th day of February A. D. 1953, at 10 o’clock, is hereby fixed as the time, 
and Lakeland, Florida, as the place when and where a hearing will be had before 
J. Earl Cox, a hearing examiner of the Federal Trade Commission, on the charges 
set forth in this complaint, at which time and place you will have the right under 
said Act to appear and show cause why an order should not be entered requiring 
you to cease and desist from the violations of law charged in this complaint. 

You are notified that the opportunity is afforded you to file with the Com- 
mission an answer to this complaint on or before the twentieth (20th) day after 
service of it upon you. Such answer shall contain a concise statement of the 
facts which constitute the ground for defense and shall specifically admit or deny 
each of the facts alleged in the complaint unless you are without knowledge, 
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in which case you shall so state. Failure to file an answer to or plead specifically 
to any allegation of the complaint shall constitute an admission of such allegation. 

If respondents desire to waive hearing on the allegations of fact set forth 
in the complaint and not to contest the facts, the answer may consist of a state- 
ment that respondent admits all the material allegations of fact charged in the 
complaint to be true. Such answer wil! constitute a waiver of any hearing as to 
the facts alleged in the complaint and findings as to the facts and conclusions 
based upon such answer shall be made and order entered disposing of the matter 
without any intervening procedure. The respondents may, however, reserve in 
such answer the right to submit proposed findings and conclusions of fact or 
of law under Rule XXI, and the right to appeal under Rule XXIII. 

Failure to file answer within the time above provided and failure to appear 
at the time and place fixed for hearing shall be deemed to authorize the Com- 
mission and hearing examiner, J. Earl Cox, without further notice, to find the 
facts to be as alleged herein, and to issue the following order in this proceeding: 

It is ordered that respondent, Florida Citrus Mutual, hereinafter referred to as 
FCM, its officers, directors, and members in or in connection with the offering 
for sale, purchase, sale, shipping, marketing or distribution of citrus fruits or 
citrus products in commerce, as “commerce” is defined in the Federal Trade 
Commission Act, as amended, do forthwith cease and desist from entering into, 
continuing, cooperating in or carrying out any planned common course of action, 
understanding or combination beyond the protection and immunity provided for by 
the Capper-Volstead Act (Act of Congress February 18, 1922, 7 U. 8. C. A. 291, 292) 
or any other Federal Statute, to do, perform, carry out or engage in any of the 
following acts, practices or methods: 

1. Acting to fix prices for or fixing prices for or otherwise interfering with 
the free play of competition in the pricing of citrus fruit grown by respondents 
through arrangements, contracts or agreements with handlers whereby 
handlers are obligated to follow rules, regulations, orders or instructions of 
respondents concerning prices or shipment quotas, irrespective of whether 
or not title to said citrus fruit remains with respondents. 

2. Acting to fix prices or fixing prices for or otherwise interfering with 

the free play of competition in the pricing of citrus fruit grown by respond- 
ents by requiring handlers, who purchase said citrus fruit from respondents 
and who are engaged in processing, canning, packing, selling and/or ship- 
ping citrus products to establish or maintain such prices for said citrus 
products as will not adversely affect maintenance of the prices established 
for citrus fruit by respondents. 

3. Soliciting or permitting the participation of handlers, who purchase 
citrus fruit from respondents, in the matter of the establishment of floor 
prices for citrus fruit or in the matter of shipping schedules for citrus 
fruit, or seeking the agreement of or agreeing with said handlers on such 
matters. 

4. Requiring handlers who have contracts with respondents authorizing 
the purchase by said handlers of citrus fruits from respondents, or who 
otherwise purchase citrus fruits from respondents to agree to handle in and 
from the State of Florida only the citrus fruits grown by respondents, or 
products thereof, or to devote said handlers’ citrus packing, processing or 
canning facilities to packing, processing or canning only the eitrus fruits 
grown by respondents; or requiring said handlers as a condition to said 
handlers’ right to thus handle or devote their handling facilities to citrus 
fruits grown by nonmembers of FCM, to agree in so doing to be governed by 
their contracts with or by the rules, regulations, orders or instructions of 
respondents, 

The inclusion of such order to cease and desist in this complaint will be without 
effect in the event you show cause, on or before the 18th day of February, A. D., 
1953, why such order should not issue. 

In witness whereof, the Federal Trade Commission has caused this, its com- 
plaint, to be signed by its Secretary, and its official seal to be hereto affixed, at 
Washington, D. C., this 15th day of December A. D. 1952. 

By the Commission, 


[SEAL] D. C. Danret, Seeretary, 


(Initial decision of June 12, 1953, not available) 
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UNITED STATES OF AMERICA 
BEFORE FEDERAL TRADE COMMISSION 


Commissioners : 
Edward F. Howrey, Chairman 
Lowell B. Mason 
James M. Mead 
Albert A. Carretta 
John W. Gwynne 


IN THE MATTER OF FLORIDA CrirRUS MUTUAL, A NONPROFIT COOPERATIVE MARKET- 
ING ASSOCIATION ; ITs Directors, OFFICERS, AND MEMBERS 


Docket No. 6074 


ORDER SUSTAINING APPEAL OF COUNSEL IN SUPPORT OF COMPLAINT, REVERSING 
INITIAL DECISION, AND REMANDING CASE TO HEARING EXAMINER 


This matter coming on to be heard by the Commission upon an appeal, filed 
by counsel in support of the complaint, from the hearing examiner’s initial deci- 
sion dismissing the complaint herein without prejudice; and 

The Commission having decided, for the reasons set forth in the written opin- 
ion which is being issued simultaneously herewith, that said initial decision was 
improvidently issued : 

It is ordered that the appeal of counsel in support of the complaint be, and 
it hereby is, sustained. 

It is further ordered that the hearing examiner's initial decision filed June 
12, 1953, be, and it hereby is, vacated and set aside, 

it is further ordered that this case be, and it hereby is, remanded to the hear- 
ing examiner with instructions to proceed in accordance with the Commission’s 
opinion. 

sy the Commission, Commissioner Howrey dissenting in part but concurring 
in the result, and Commissioner Mead not participating. 


[SEAL] Ropert M. Parrisu, Secretary. 
Issued: May 10, 1954. 


UNITED STATES OF AMERICA BEFORE FEDERAL TRADE 
COMMISSION 


IN THE MATTER OF FLORIDA CITRUS MUTUAL, A NONPROFIT COOPERATIVE MARKETING 
ASSOCIATION; Irs DriRecToRS, OFFICERS AND MEMBERS 


Docket No. 6074 
OPINION OF THE COMMISSION 


Mason, Commissioner. 

This matter is before the Commission on appeal by Government counse! 
from a hearing examiner's order dismissing the complaint. 

The initial decision of the examiner granting the respondents’ motion to 
dismiss prior to trial is reversed. The case is remanded for disposition in 
accord with this opinion. 

The facts of record are as follows: 

The complaint herein, issued December 15, 1952, charges respondents with 
violation of Section 5 of the Federal Trade Commission Act. Amongst other 
things, it charges respondents agreed with shippers, canners, packers and 
concentrators of citrus fruits to fix the prices and control the interstate ship- 
ments of said fruits, and to restrain the trade of other growers. 

The complaint states that said practices are beyond the protection and im- 
munities from Federal antitrust jurisdiction granted to agricultural marketing 
cooperatives by the Capper-Volstead Act’ and other related Federal statutes. 
Under these Acts growers are permitted to form marketing associations through 
which they may perform all of the necessary practices incident to the processing, 
sale, shipment, marketing and distribution of their products so long as they 
do not include in such efforts the participation of third parties, that is, in this 
matter the said handlers, etc., to whom title to the products passes from 
respondents. 


1 Act of Congress, Feb. 18, 1922, 7 U. 8. C. A. 291, 292. 
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One of the averments of this complaint was that the Commission had “reason 
to believe” it was in the public interest to bring suit against respondents for 
an alleged conspiracy to fix prices and restrain trade. 

At first respondents filed a general denial. This answer has not been with- 
drawn and still controverts the essential allegations in the complaint. After 
some delay, during which efforts to adjust or settle the issues were attempted 
and failed, the respondents tendered a motion to dismiss, challenging only the 
Commission’s averment that the suit was in the public interest. 

From the state of the record it is difficult to determine whether respondents 
wish to stand on their presumption of innocence and await the introduction 
of evidence by the Government, or seek confession and avoidance as they do by 
their motion to dismiss. All we are certain of is that respondents feel the case 
lacks public interest. This is a feeling common to all defendants. 

In issuing the complaint herein the Commission, acting in its administrative 
capacity, made the preliminary determination that there were reasonable grounds 
to believe respondents had conspired to restrain trade and that it appeared to 
the Commission the proceeding would be to the interest of the public (Section 
> (b)). That it was in the public interest for the Commission to challenge 
said alleged conspiracy was a natural sequitur. On this basis a complaint was 
filed on December 15, 1952. ’ 

Prior to the issuance of the complaint and prior to trial, the administrative 
discretion of the Commission regarding the existence of public interest is not 
subject to review. After trial, it is subject to review by the courts. The 
respondents’ motion to dismiss on the ground of a lack of public interest, there- 
fore, does not present an issue on which-a hearing examiner has authority 
to rule. An examiner has no power to sit in judgment on the discretionary 
decisions of the Commission within the range of the administrative process. 
Even courts are limited to challenge only the abuse of administrative discretion.’ 
To hold otherwise would subvert the very policy of the Act from which the 
Commission derives its discretionary powers. And the Commission has not dele- 
gated to its examiners any authority to substitute their discretion for that of the 
Commission. 

An examiner's cardinal function is to sit in a judicial capacity. He may 
(subject to review by the Commission) dismiss a complaint if in his opinion 
the tacts alleged do not state a cause of action. This is an initial adjudicatory 
function delegated to the examiner. His decision to dismiss a complaint is based 
upon his review of the facts and his review of the law. But he may not 
search into the mental processes of the Commission to determine whether it 
rightfully concluded the public interest justified complaint, for to do so he would 
have to examine the statements, affidavits, reports, etc., of the Commission’s 
investigators on which the averments in the complaint are founded. 

To students of Government policy there are quite obvious reasons why the 
Commission cannot delegate these administrative functions to an examiner. 

In the first place the criteria as to the quantum and quality of evidence 
used by the Commission in establishing the averment in the complaint is that 
it has “reason to believe” and that a proceeding appears be in the public interest. 
These criteria are different from those used by a hearing examiner of the 
Commission when trying issues controverted by the pleadings in the trial of 
a case. Then to establish the element of guilt the final decision must be based 
on the “preponderance of the evidence.” 

But there is, however, another more compelling reason why we 
examiners exercising the above administrative function. Unfair acts and prac- 
tices in commerce are not easy to detect. Most of them are uncovered by com- 
petitors or consumers injured by the alleged illegal practices of the proposed 
respondents. To publicly arraign injured parties or other informants against 
alleged law violators prior to the presentment of complaint would discourage 
the institution of any corrective proceedings. 

The Commission’s original administrative determination of public interest is 
predicated on evidence presented to it by its investigating attorneys. This pre- 
liminary marshalling of evidence is not subject to public scrutiny and necessarily 
has not met the test of an adversary proceeding. It is fundamental to the Anglo- 


-annot have 


American system of jurisprudence that in the initiatory stage in any proceeding, 
whether civil or criminal, the issuance of a complaint is of necessity based on ex 
parte presentations. If the Commission had to litigate the question of public 


2See F. T. OC. v. Klesaner, 280 U. 8. 19. 
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interest prior to trial of its complaint in the manner the hearing examiner here 
seeks to innovate, the orderly trial of the controverted issues would be gutted. 
Nor may the examiner sort out and try any single averment in a complaint to the 
exclusion of all others that are at issue. This applies with special force to the 
question of public interest, for the answer to that question lies in the totality of 
all the facts in the case. 

Turning now to the question of mootness presented by the proposed pretrial 
“adjustment’’—so much of the transcript of the hearings was taken up with this 
subject that it is in the interest of clarity that the Commission comments on mat- 
ters not properly part of the official record. 

It seems to us that the adjustment or settlement contemplated in the Administra- 
tive Procedure Act is addressed to the speedy disposition of causes where both 
the prosecution and the respondents can agree to its terms. It is true these 
efforts to adjust or settle are under the aegis of the hearing examiner, and cer- 
tainly his good offices and interest in developing such proposed settlements can 
do much toward expediting the course of justice. In such pretrial proposed 
settlements, the hearing examiner’s preliminary endorsement or rejection will 
be considered by the Commission in its final decision. In this connection the 
Commission has noted with approval the recent recommendations on this sub- 
ject adopted by the President’s Conference on Administrative Procedure. 

But settlements or adjustments are, as their name implies, agreements. If a 
settlement proposed by a respondent does not come forward with the approval 
of the bureau involved, the examiner has no more authority to force dismissal 
of the case prior to trial than he would have to force a cease and desist order 
on the respondent prior to trial. 

The Commission is fully cognizant of its authority to dismiss a complaint at 
any time during the course of a proceeding. While it would be impossible to 
certify that the intimate details of all pending trials are closely followed by the 
entire membership of the Commission, it would be equally difficult to assume that 
in a matter of such magnitude as the instant case, the proposals for dismissal 
submitted by counsel for respondents and by the then acting counsel in support 
of the complaint were not given the most careful consideration at the highest 
lev el : 

The distinguished counsel representing respondents were fortified in their 
endeavors through petitions to intervene by the State of Florida, the Chamber 
of Commerce of the State of Florida, and the Florida Bankers Association. 'This 
veritable armamentary of ee would command the respectful attention of 
any agency of Government, but the fact remains that the irregular procedures 
thus far followed have not presented evidence sufficient to persuade the Com- 
mission in its administrative capacity to accept the proposed settlement. 

Respondents (in support of their motion to dismiss) averred that in May of 
1952 the alleged unlawful practices were abandoned, that the subject of the com- 
plaint is moot, and that the alleged conspiracy no longer exists because it failed 
to accomplish its goal. 

When properly introduced as a part of the respondents’ defense, this may be 
proof of the present nonexistence of an illegal practice. However, the public 
interest is concerned with more than the fortuitous abortion of an illegal com- 
bination in restraint of trade. To say that wrongful acts will not be repeated 
because in the past they proved unfeasible does not meet the burden of the 
Commission’s responsibility. 

Prior to the passage of the Federal Trade Coiinntiaion Act the public interest 
might have to wait on the successful culmination of unlawful combinations, but 
the Commission’s function is prophylactic, not punitive. It projects its action in 
the future and, while we need not proceed against illegal actions dead and 
buried, there is nothing to prevent our proceeding against respondents who have 
in the past violated the law, even though at the time of suit they may have de- 
sisted of their own accord, if there is reason to believe there may be a resumption 
of the illegal practices. Whether this desistance came through penitence or be- 
cause the acts proved unprofitable might be considered by the Commission in 
determining the need for future protection of the public interest by a cease and 
desist order. 

At any rate, in the instant case, whether or not the public interest requires a 
cease and desist order or may be satisfied with a dismissal rests not on the pres- 
ent existence or nonexistence of an fllegal restraint so much as it does on the 
entire context surrounding all actions of the respondents. This context only 
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‘an be determined through a complete disclosure of the facts encompassed in 

the complaint. : : 
The appeal of counsel in support of the complaint is granted and the case 

remanded with instructions to proceed in accordance with this opinion. 


LOWELL B. MAson, Commissioner. 


UNITED STATES OF AMERICA BEFORE FEDERAL TRADE 
COMMISSION 
Commissioners : 
Edward F. Howrey, Chairman 
Lowell B. Mason 
James M. Mead 
Albert A. Carretta 
John W. Gwynne 


IN THE MATTER OF FLORIDA CrrRUS MUTUAL, NONPROFIT COOPERATIVE MARKETING 
ASSOCIATION, ET AL, 


Docket No. 6074 


Chairman Howrey dissenting in part but concurring in result. 

This case is before us on a procedural and jurisdictional question. The merits 
are not now involved. 

I agree that the case should be remanded to the hearing examiner but for 
reasons quite different from those expressed in the opinion of the Commission. 

The Commission has, I believe, committed fundamental error and, perhaps 
without fully realizing it, dealt a serious blow to administrative law and pro- 
cedural due process. 

The statutory issue of public interest has been removed from the adjudicatory 
processes of the Commission and made a matter of administrative discretion. 
This has been done without so much as passing nod to statutes, rules of prac- 
tice and Supreme Court decisions awhich, I think, clearly require a contrary de- 
cision. If the basic issue of public interest can be removed from the hearing 
table and determined by the Commission, as plaintiff instead of judge, upon the 
basis of information contained in secret files, so can any other issue.’ 

It was just this sort of bureaucratic action that the Administrative Procedure 
Act was designed to stop. 

Because of the philosophy which apparently underlies the Commission’s opin- 
ion I feel compelled to deal with the matter at some length. 

The respondents are the Florida Citrus Mutual, a nonprofit cooperative mar- 
keting association, its directors, officers and members. 

The complaint charges that respondents, in violation of Section 5 of the Fed- 
eral Trade Commission Act, were “parties to a combination ... to fix prices 
and control the distribution of citrus fruits and citrus products moving in inter- 
state commerce from the State of Florida.” The complaint alleges that the 
challenged practices went beyond the protection and immunity of the Capper- 
Volstead Act which permits producers of agricultural products to act together 
in collectively processing and marketing their products, providing this group 
activity is done through the medium of associations operated for the mutual 
benefit of their producer members.’ 














1The Commission states the basic proposition that “Prior to the issuance of the 
complaint and prior to trial the administrative discretion of the Commission regarding 
the existence of public interest is not subject to review.” Based on this premise, which 
would seem to have no application to the instant case, the Commission holds that “The 
respondents’ motion to dismiss on the ground of lack of public interest, therefore, does 
not present an issue on which a hearing examiner has authority to rule.” 

The complaint in this case had long since issued, answers had been filed, and the ease 
had been at issue for more than four months before the motion to dismiss was filed. The 
matter became adjudicatory in nature, and the Administrative Procedure Act came into 
play, immediately after the complaint issued and the case was assigned to a hearing 
examiner. 

2? Act of February 18, 1922, 7 U. S. C. 291, 292. The Capper-Volstead Act provides: 

“Persons engaged in the production of agricultural products as farmers, planters, 


ranchmen, dairymen, nut or fruit growers may act together in associations, corporate or 
otherwise, with or without capital stock, in collectively processing, preparing for market, 
handling, and marketing in interstate and foreign commerce, such products of persons 
so engaged. Such associations may have marketing agencies in common; and such asso- 


34 
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The Capper-Volstead Act has been construed as an exception to the anti- 
trust laws insofar as collaboration among members is concerned. This im- 
munity ends, however, at the point where they commence to act in concert 
with other persons who are not farmers—where, for example, they combine or 
agree with distributors and others to eliminate competition at successive stages 
in the marketing process.’ = 

After answer was filed and issues joined, and after intervention on behalf 
of respondents by the State of Florida, the Florida State Chamber of Commerce, 
and the Florida Bankers Association, respondents filed a motion to dismiss upon 
the grounds (1) that the complaint was “improvidently issued” and the public 
interest required dismissal, and (2) that the issues were moot. 

Respondents’ contentions rest primarily on the claim that the challenged 
practices were abandoned prior to the issuance of the complaint. 

Two basic questions are presented on appeal: 

1. Does the hearing examiner have the power, on preliminary hearing, to 
entertain a motion to dismiss a complaint upon the ground of lack of public 
interest? 

2. If so, does the record on the preliminary hearing show that the prac- 
tices were abandoned and that there is no likelihood of their resumption? 

The hearing examiner, before hearing the merits, took several days of testi- 
mony on the issues raised by the motion. Some of the evidence adduced at this 
preliminary hearing dealt with the merits. This, of course, cannot be con- 
sidered by the Commission at this time except as it may bear on the question 
of public interest. “On a motion to dismiss it is settled law that the complaint 
should be construed in the light most favorable to the plaintiff, with all doubts 
resolved in his favor and the allegations accepted as true. * * * No matter how 
unlikely it may seem that the pleader will be able to prove his case, he is en- 
titled * * * to an opportunity to try.” * 

The facts relevant to the question of abandonment are summarized below: 

Florida Citrus Mutual was chartered in 1948 and began operation on March 
25, 1949. It has approximately 7,000 members and functions through its board 
of directors. The Board selects the officers and elects an executive committee 
which acts for the Board. The Board also elects an advisory committee, the 
membership of which includes both growers and handlers (shippers, processors 
and canners). Some of the latter are not members of the association and are 
not engaged in the production of citrus products within the meaning of the 
Capper-Volstead Act. 

Each member of the asociation must be a grower who has signed a contract 
to sell his citrus products only through handlers affiliated by contract with 
Mutual. Handlers are divided into three separate groups determined by the 
type of contract under which they operate—the “A” contract is for canners 
and concentrators who purchase raw fruit for processing, the “B” contract is 
primarily for handlers engaged in the packing and shipping of fresh fruit, and 
the “C” contract for intermediary handlers. 

Mutual attempted to accomplish its objectives of stabilizing and admittedly 
distressed citrus industry through (1) its information service, (2) minimum 
or floor pricing, and (3) proration or allotment of shipments. 





ciations and their members may make the necessary contracts and agreements to effect 
such nurnoses: Provided however, That such assoctations are operated for the mutual 
benefit of the members thereof, as such producers, and conform to one or both of the 
following requirements: 

“First. That no member of the association is allowed more than one vote because of 
the amount of stock or membership capital he may own therein, or, 

“Second. That the association does not pay dividends on stock or membership capital 
in excess of 8 per centum per annum. 

“And in any case to the following: 

“Third. That the association shall not deal in the products of nonmembers to an amount 
greater in value than such as are handled by it for members.” 

It provides further: 

“If the Secretary of Agriculture shall have reason to believe that any such associa- 
tion monopolizes or restrains trade in interstate or foreign commerce to such an extent 
that the price of any agricultural product is unduly enhanced by reason thereof, he shall 
serve upon such association a complaint stating his charge in that respect, * * *” 

2 United States v. Borden Company, 308 U. S. 188 (1939); United States v. Maryland 
and Virginia Milk Producers Assn., Inc., et al., 179 F. 2d 426 (1949), cert. den., 338 U. 8. 
831 (1949). 

4 United States Guarantee Co. v. Mountaineer Engineering Co., 12 FRD 520 (D. C. W. D. 
Pa., 1952). See also Delaware Floor Products, Inc., v. Franklin Distributors, Inc., et al., 
12 FRD 114: Cool v. International Shoe Co., 142 F. 2d 318 (C. A. 8, 1944) ; Shapiro v. 
Royal Indemnity Co., 100 F. Supp, 801 (D. C. W. D. Pa., 1951); Continental Collieries, 
Inc. v. Shober, 130 F. 2d 631 (C. A. 3, 1942). 
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As part of its information service, price statistics were compiled and sent to 
members, shippers, processors and other agencies. An attempt was made to keep 
members and all other segments of the industry fully informed on current 
market prices and trends and other items of interest to the citrus industry. 

In November, 1949, at a time of declining prices, Mutual established a mini- 
mum price for fresh fruit and on fruit for processing. These prices held until 
the market improved and gradually reached a relatively satisfactory level; it 
remained stable until April, 1950. In the fall of 1950, price minima were again 
established and were again followed by increasing fruit prices, which main 
tained a satisfactory level until April, 1951. 

In the year 1951 further attempts were made to establish minimum prices. 
These moves, unlike the previous ones, were not successful in stabilizing prices. 
Handlers refused either to pay or maintain the minimum prices established by 
the association. 

Early in 1952 Mutual undertook a mandatory proration program under which 
shipments of fresh fruit were to be strictly limited. Mutual's effort in this di- 
rection is shown by a motion adopted by its executive committee authorizing “a 
compulsory allotment of 1,100 cars of oranges and 700 cars of grapefruit for ip- 
terstate shipment, effective 12:01 A.M. February 4, 1952 to 12:00 P. M. Febru- 
ary 9, 1952 and that such an allotment be prorated over the entire industry, 
based upon the performance of each shipper for the last three years.” These 
attempts at compulsory proration were not very successful. In lieu thereof a 
so-called “voluntary” allotment program was adopted which is still in effect. 

The Department of Agriculture made a series of studies of the Florida citrus 
industry and the operation of Mutual. Three reports were published, one in 
October, 1950, one in May, 1951, and the third in June, 1952. They largely 
parallel each other insofar as recommendations are concerned. In the 1952 
report the Department commented on the three primary features of Mutual's 
program, as follows: 

Information Services. For the past three seasons Mutual has operated a 
succesful market information service. Under present conditions the association 
can probably make its greatest contribution by continuing to operate an accurate 
and complete market information service. 

“Minimum pricing. Experience with other commodity programs and the past 
experience of Mutual indicate that Mutual should not continue to operate a 
minimum price program.” 

+ * * ~~ * 2 ©. 

“* * * The vast differences of ownership and ways of doing business made 
it impossible for Mutual’s minimum price program to succeed. There was no 
effective way for grower-handlers and cooperatives to conform to the minimum 
price program requirements.” 

“a * * * ae a * 


“Proration (orderly distribution to the fresh fruit market). Mutual’s prora- 
tion program has been operated primarily on a voluntary basis. This program 
has been helpful in getting an orderly distribution of citrus to the fresh fruit 
market; however, the difficulties of developing an equitable base have made it 
impossible for the program to be fully successful.” 


+ * * * * * * 


“If Mutual were a marketing agency which fully controlled the sale of almost 
100 percent of the fruit, it could effectively allocate the movement of fresh fruit 
from the State. However, indications are that there is little likelihood that the 
association could become a central sales agency for all of Florida citrus.” ° 

In mid-March 1952, when Mutual was convinced that its mandatory programs 
could not be successful, its president appointed a committee known as the 
Citrus Industry Planning Committee to consider and recommend to the directors 
a new program. At a meeting on May 21, 1952 Mutual released a report of this 
committee which said that a “necessary condition to maintaining a floor price 
is that control or ownership of the packed or processed product be in the 
hands of a central agency owned and controlled by growers. Since the industry 
is not so organized, it follows that it is not possible, under present conditions, 
to enforce successfully a floor price and it is misleading for the industry to try.” 


'The record indicates that Mutual controls about 85 percent of the Florida citrus crop, 
but that some of its members do not always keep in step with the association’s program. 
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The Board at the same meeting adopted a new program which included the 
following: 
“Use a voluntary allotment program, as neded, to assist in orderly movement 
to the fresh fruit markets. 
* * * * * * & 


“Make economic studies on price and release information to the industry 
of the justifiable minimums for raw fruit for processing and FOB packed fresh 
fruit as indicated by such studies. 

“Use every means possible to develop accurate market information and 
promptly and curreitly disseminate such information to growers, handlers and 
the trade.” 

For the purpose of his decision on the motion to dismiss the hearing examiner 
construed the pricing and proration activities of Mutual, prior to May 1952 
(to the extent they were binding on both growers and handlers), as beyond 
the provisions of the Capper-Volstead Act and in violation of section 5 of the 
Federal Trade Commission Act. He held, however, that Mutual ceased all 
illegal activities in May 1952, six months before the complaint was issued: 
that such cessation was in good faith and not because of the Federal Trade 
Commission investigation; that there was no reasonable probability that such 
illegal practices would be resumed in the future because of their economic 
futility and because economic compulsion had induced their abandonment. From 
this he concluded that the public interest did not require further prosecution 
of the proceeding and ordered the complaint dismissed. 

Implicit in this holding is the assumption or decision by the hearing examiner 
that other practices challenged by counsel supporting the complaint for example, 
the handler contracts and the voluntary allotment program, were legal ani 
proper. This latter ruling seems to us to be one of the merits improperly made 
at this time. sefore discussing this question, however, let us consider the 
jurisdiction or power of the examiner to hear and decide the motion to dismiss. 


I 


Section 7 (b) of the Administrative Procedure Act provides that “Officers 
presiding at hearings shall have authority, subject to the published rules of 
the agency and within its powers, to (1) administer oaths and affirmations, (2) 
issue subpoenas authorized by law, (3) rule upon offers of proof and receive 
relevant evidence, (4) take or cause depositions to be taken * * *, (5) regulate 
the course of the hearing, (6) hold conferences for the settlement or simplifica- 
tion of the issue * * *, (7) dispose of procedural requests or similar matters, 
(S) make decisions or recommended decisions * * *, and (9) take any other 
action authorized by agency rule * * *’* 

Rule X of the Commission’s Rules of Practice provides that “During the time 
a proceeding is pending before a trial examiner all motions * * * shall be 
addressed to and ruled upon by him * * *,” This clearly includes motions 
to dismiss inasmuch as the rule goes on to state “When a motion to dismiss is 
granted as to all charges of the complaint in regard to one or more respondents, 
or is granted as to any part of such charges in regard to any or all respondents 
the trial examiner shall forthwith render * * * an initial decision dismissing 
the complaint as to such charges or such respondents.” 

The enumerated powers of the examiner should be liberally construed in the 
light of the history and intent of the Administrative Procedure Act. It was 
the general statutory purpose to enhance the status and role of hearing officers.’ 
The Senate Report said “This subsection [7b—Hearing Powers] is designed 
to assure that the presiding officer will perform a real function * * *. The 
agency itself—which must ultimately either decide the case, or consider review- 
ing it, or hear appeals from the examiner’s decision—should not in effect conduct 
hearings from behind the scenes where it cannot know the detailed happenings 
in the hearing room and does not hear or see the private parties.”* The 
House Report used substantially the same language.’ 


®5 U. 8. C. 1006 (b). 


7 See Attorney General’s Manual on the Administrative Procedure Act, p. 74 ake 
Final Report of Attorney General’s Committee on Administrative Procedure, pp. 43—53, 
particularly at pp. 45-46 and 50 (1941). See also First Report of the President’s Con- 
eee, Seer Procedure, Recommendations adopted November 23-24, 1953, 
pp. . —Oo, 
a7 TT ania Procedure Act, Legislative History, S. Doc. 248, 79th Cong., 2d sess., 
946). 
® Ibid., p. 269. 
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“It was intended that the hearing examiner stand in somewhat the same rela- 
tionship to the agency as does a trial judge to an appellate judge.” ” 

The courts, since the passage of the act, have placed increasing reliance on the 
hearing examiner’s initial decision. In the Universal Camera case, for example, 
the Supreme Court referred to the examiner’s special competence to determine 
questions involving credibility of witnesses. The Court emphasized that the 
“evidence supporting a conclusion may be less substantial when an impartial, 
experienced examiner who has observed the witnesses and lived with the case 
has drawn conclusions different from the Board’s.” 

Under the Commission’s Rules of Practice, as modified since the enactment 
of the Administrative Procedure Act, the hearing examiner’s initial decision 
becomes final unless it is set aside on appeal or is reviewed by the Commission 
on its own motion.” He must of necessity therefore consider and decide all 
the material and justiciable issues presented by the record whether they be 
ones of fact, law, jurisdiction or discretion. 

In short the jurisdiction of the presiding officer, insofar as adjudicatory mat- 
ters are concerned, is largely coequal with that of the Commission itself. 

The real question before us then seems to be whether “public interest” is an 
issue to be adjudicated or whether it is a matter of administrative discretion 
to be decided before the complaint issues and not thereafter questioned except 
by the Commission acting in its administrative capacity. 

Section 5 (b) of the Federal Trade Commission Act provides that “Whenever 
the Commission shall have reason to believe that any * * * person, partnership 
or corporation has been or is using any unfair method of competition or unfair 
or deceptive act or practice in commerce, and if it shall appear to the Com- 
mission that a proceeding by it in respect thereof would be to the interest of the 
public, it shall issue and serve * * * a complaint stating its charges in that 
respect. * * *”% 

Section 5 then goes on to provide for notice, hearing, the taking of testimony, 
findings, order, and review by the courts. 

This would seem to make “public interest” not only an issue to be adjudicated 
in the same manner as any other issue but also, like interstate commerce, a 
jurisdictional prerequisite." 

It is true that the Commission’s decisions have not generally dealt with 
“public interest” as such except in the most cursory manner. This is probably 
due to the fact that the phrase lacks specificity and is rather nebulous in char- 
acter. But the issue is there nonetheless and is necessarily adjudicated in every 
case arising under section 5 of the Federal Trade Commission Act. 

The Commission in the instant case has confused its administrative duties 
with its adjudicatory responsibilities. This, of course, is one of the grave 
dangers against which an administrative agency must always be on guard. In 
its administrative capacity the Commission ordered the issuance of the com- 
plaint because it had “reason to believe” that the statute may have been violated. 
But it did not thereby and must not in any case prejudge any of the issues 
raised by the complaint. When the Commission assumes its adjudicatory role 
the decision on all issues, including that of public interest, must be decided 
on the public record and not on information hidden in its private investigative 
files.” 

It may be helpful, at the risk of repetition, to consider the question of public 
interest as coming to bear at two stages: (1) as justifying the issuance of 
a complaint, and (2) as justifying a cease and desist order. The Commis- 
sion’s decision to issue a complaint is, as we have indicated, a matter of admin- 
istrative discretion. The Commission’s decision to issue an order, on the other 
hand, is adjudicatory and reviewable in the courts. In considering the issue of 
“public interest” after complaint, the hearing examiner is looking toward 
the second stage. It is his duty to make a decision that will stand up before 


1 “The Status of the Trial Examiner in Administrative Agencies,”” Harv. L. Rev., Vol. 
66, p. 1065 (1953). 

11 Universal Camera Corp. v. N. L. R. B., 340 U. S. 474, 496 (1951). See also Folds v. 
> T. C., 187 F. 2d 658 (C. A. 7. 1951), and Minneapodlis- esemet Regulator Co. v. 

T. C.,191 F. 2d 786 (C. A. 7, 1951), cert. den., 344 U. S. 206, in which the United States 
h ‘ourt of Appeals for the Seventh Circuit relied heavily on the hearing examiner's initial 
decision in reversing the Commission’s decision. 

722 Rule XXII. 

1315 U. S. C. 45 (b). 

4 PF. T. C. v. Klesner, 280 U. S. 19 (1929). 
‘ a sections 5, 7, and 8 of the Administrative Procedure Act, 5 U. S. C. 1004, 1006, 
007. 
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the Commission and in court. The Commission’s decision to issue a complaint 
merely meaas that it is at that time, in its administrative capacity, of the 
opinion th:t the public interest requires a proceeding. It cannot mean that 
the Commission is of the opinion, in its adjudicatory capacity, that it is to the 
interest oi the public to issue an order, for that would be to prejudge the case 
and do violence to fundamental principles of administrative and constitu- 
tional law. 

It is well settled that the Commission can and should dismiss a proceeding 
at any time when it appears there is a lack of public interest. F. T. C. v. 
Klesner, 280 U. S. 19 (1929). The Commission has regularly dismissed com- 
plaints on this basis.” 

In the Klesner case the Court said: “The specific facts established may show, 
as a matter of law, that the proceeding which is authorized is not in the public 
interest, within the meaning of the Act. If this appears at any time during the 
course of the proceeding before it, the Commission should dismiss the complaint. 
If, instead, the Commission enters an order, and later brings suit to enforce it, 
the Court should, without enquiry into the merits, dismiss the suit.” [Italics 
supplied. ] 

In Moretrench Corp. v. IF’. T. C., 127 F. 2d 792 (C. A. 2, 1942), Judge Learned 
Hand observed that the Alesner case, supra, “did indeed decide that the public 
interest in the controversy was a justiciable issue * * *.” " 

Counsel supporting the complaint urge, however, that regardless of the Com- 
mission’s right in this respect, the hearing examiner has no such power. As 
indicated above I believe that the jurisdiction of the hearing examiner is the 
same as that of the Commission insofar as adjudicatory matters are concerned. 
Furthermore the hearing examiner has long been under a Commission directive to 
include in his decision a finding on the question of “public interest.”” The language 
usually employed is: 

“* * * ond said hearing examiner, having duly considered the record herein, 
finds that this proceeding is in the interest of the public and makes the following 
findings as to the facts, conclusion drawn therefrom, and order.” * 

Manifestly the examiner cannot make a finding on public interest without con- 
sidering the question. 

Counsel supporting the complaint also question the wisdom of ruling on the 
“public interest” issue prior to a hearing on the merits. They suggest that public 
interest cannot be determined until all the facts are in the record. There is much 
to be said for the argument and certainly restraint should be exercised in ruling 
on such motions before counsel in support of the complaint have closed their 
ease-in-chief. As I have indicated, public interest lacks specificity and cannot 
be directly measured: it is usually determined from all the facts and circum- 
stances of the particular case. However, this is not to say that such motions 
should never be granted. In exceptional instances, like the Aelsner case, for 
example,” the hearing examiner should by all means consider and decide the 


ildroot Co., Inec., Docket 5928. June 30, 1953: 


16 See, for example. In the Matters of W 
755, March 25, 1954: Metal Lath Mfgrs. Asan., 


Denver Chemical Mfgr. Co., Docket 5 
Docket 5449, 1954. 

7 The following decisions have also cited the Klesner case with approval and have 
treated the existence of public interest in a proceeding under the Federal Trade Commis- 
sion Act as a justiciable issue: 

Motion Picture Advertising Service Co., Inc.. FP. T. C., 194 F. 2d 633 (C. A. 5, 1962), 
reversed on other grounds, 344 U. S. 392 (195 5), See also, statement of Justice Frank- 
furter in his dissent in the same case on page 404, 

Branch vy. F. T. C., 141 F. 2d 31 (C. A. 7, 1944). 

Royal Milling Co. v. F. T. C., 58 F. 24 581 (C. A. 6, 1932), reserved on other grounds, 
288 U. S. 212 (1933). 

Flynn & Emrich Co. v. F. T. ©. 52 F. 2d 836 (C. A. 4, 1931). 

F.T. C. v. Raladam, 283 U. 643. 646 (1931). 

In the Royal Milling Co. os supra, the lower court set aside the Commission's order 
for lack of public interest in the proceeding. This was reversed by the Supreme Court 
of the United States, which held that the proceeding was in the interest of the publie In 
its opinion the Court stated: 

“To sustain the orders of the Commission, three requisites must exist: (1) that the 
methods used are unfair; (2) that they are methods of competition in interstate com- 
merece; and (3) that a proceeding bv the Commission to prevent the use of the methods ap 
pears to be in the interest of the public.” (F. T. C. v. Royal Milling Co., 288 U. S. 212, 216 
(1933). (The second requirement was changed by the Wheeler-Lea Act to permit, as an 
alternative. a showing that they are “unfair or deceptive acts or practices in commerce, 
52 Stat. 111 (1938).) 

See also Standard Oil Co. v. F. T. C., 282 Fed. 81 (C. A. 3, 1922), affirmed, 261 U. S 
463 (1923). 

18In the Matters of Mink Traders Association, Inc., et al., Docket 5844, 1952; and 
Associated Greeting Card Distributors of America, et al., Docket 5982, 1954. 

19 See F. T. C. v. Klesner, 280 U. 8S. 19 (1929). 
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matter on a preliminary motion. This is consistent with recent decisions of 
the Commission, with court cases, and with the best interests of the public— 
which include economies resulting from early focusing on the decisive issue and 
speedy disposition of cases. 

In the Eustman Kodak case the Commission broadly interpreted Rule X of its 
Rules of Practice and held that the hearing examiner had jurisdiction, prior to 
hearing the merits, to entertain a motion to dismiss because of the failure of the 
complaint to state a cause of action.” 

The conclusion that “public interest” is lacking flies no more in the face of 
the complaint, and is no more of an attack on the Commissions’ prerogatives, 
than a conclusion that its complaint is faulty. 


The other question we are called upon to decide is whether the examiner, 
while acting within the scope of his authority, reached the right or wrong 
decision. 

From the partial record now before the Commission it appears that re- 
spondents have abandoned their mandatory minimum price program and their 
compulsory allotment program. It seems equally clear that they have not 
abandoned their contracts with handlers, nor their voluntary allotment program. 
Counsel for respondents claim that the latter are entirely proper and within the 
provisions of the Capper-Volstead Act. Counsel supporting the complaint vigor- 
ously deny this. They say that the contracts, particularly the “B” contract, 
and the voluntary allotment program are two of the principal activities on which 
they rely to support the allegations of the complaint that the Federal Trade 
Commission Act has been violated. These conflicting positions seem to us to 
present issues which go to the merits of the case, and which can only be decided 
after regular hearings. 

Under the provisions of the contracts Mutual has the power, according to the 
examiner, to control its handlers in various respects which would be violative 
of the law. The “B” contract requires a handler to sell, ship, and distribute 
fresh fruit according to “rules, regulations, orders, and instructions” issued by 
Mutual. If he fails to do so he is required to pay Mutual 25¢ per box as liqui- 
dated damages.” 

The examiner held that “The mere existence of a power * * * is not some- 
thing against which the Federal Trade Commission proceeds, and the contracts 
go no farther than to give Mutual a power which has not been exercised, so far 
as the record discloses at least since May 1952.” 

This assumes, without adequate proof or the type of hearing required by the 
Administrative Procedure Act,” that the voluntary allotment program is entirely 
proper. As we have indicated, counsel supporting the complaint challenge this 
assumption. They refer to a newsletter of November 21, 1952, approved by 
Mutual's Board of Directors, which says, “It will give widespread publicity to 
the names of shippers who stay within the allotments and furnish these names 
to the officers of its Grower Councils. In that way, all grower members of 
Mutual can know who cooperated in this effort.” They say that whether an 
allotment program is compulsory or voluntary is immaterial; that the issue is 
whether there was an agreement or combination in restraint of trade. They cite 
Arkansas Wholesalers Grocers Assn., et al. v. Federal Trade Commission, 18 F. 
2d 866 (C. A. 8, 1927), cert. den. 275 U. 8. 533, which held that a “restraint pro 
duced by peaceable persuasion is as much within the prohibition as one accom- 
plished by force or threats of force.” 

Counsel supporting the complaint urge further that the operation of the volun- 
tary allotment program and a comparison between it and the compulsory pro- 
gram can only be demonstrated and made in a full hearing on the merits. With 
this I agree. 

Furthermore, the continued existence of a large number of handler contracts, 
which the examiner says gives Mutual the power to do wrong, is not consistent 
with the viewpoint that there is no likelihood of resumption of the illegal prac- 


2” In the Matter of Eastman Kodak Co., Docket 6040 (September 25, 1953). 

*1 Mutual claims that the “B” handlers are “marketing agents in common” within the 
meaning of the Capper-Volstead Act; that title does not pass to such agents but remains 
in the growing number. Counsel supporting the complaint deny this and point to a 
Mutual letter which states: “of the 186 B contracts presently effective there are 135 
contracts that would be classified as independents, in other words, handlers who purchase 
part or all of their supplies for cash.” 

25 U.S. C. 1004. 
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tices. Counsel for respondents claim that the handlers having “B” contracts 
are “marketing agents in common” specifically authorized by the Capper-Volstead 
Act.“ This may or may not be the case—we don’t know, and, of course, cannot 
decide without evidence. 

In the Wildroot case the Commission held that where the practices had been 
stopped and there was no likelihood of resumption, that where everything that 
could be accomplished by a cease and desist order had already been accomplished 
by cooperative effort, the present public interest was adequately served by dis- 
missing the complaint, without prejudice. But there was no uncertainty in that 
ease about abandonment. The challenged practices had been stopped and the 
management had filed an affidavit to the effect that the company had no inten- 
tion of resuming such practices. And there was “no reason to doubt respond- 
ent’s * * * declaration that it has already ceased and will permanently refrain 
from use of the practices complained of by the Commission.” * 

In the instant case the record does not establish that all the questioned prac- 
tices have been abandoned and there is no clearcut declaration by respondents 
against resumption. In the latter connection the hearing examiner said that the 
compulsory programs were abandoned because of their economic futility; that 
“no representations of respondent or their counsel in this respect would be as 
convincing or as binding as the economic compulsion which induced the abandon- 
ment.” This statement overlooks, it seems to me, the fact that the price stabiliza- 
tion programs were relatively successful in the years 1949 and 1950, although 
entirely unsuccessful in 1951 and the first part of 1952. 

The questions raised by the motion to dismiss, other than the jurisdiction of 
the hearing examiner, should not in my opinion be foreclosed. I would permit 


them to be renewed and reargued when the matter comes before the Commission 
on a full record. 


UNITED STATES OF AMERICA BEFORE FEDERAL TRADE COMMISSION 


Docket No. 6074 
IN THE MATTER OF FLORIDA Citrus MuTvAL, A NON-PROFIT COOPERATIVE MARKETING 
ASSOCIATION ; ITS Directors, OFFICERS AND MEMBERS 
Filed July 26, 1955 
INITIAL DECISION 
By Everett F. Haycraft, Hearing Examiner 
STATEMENT GF THE CASE 


The respondent Florida Citrus Mutual, hereinafter referred to as FCM, is a 
nonstock, nonprofit cooperative marketing association, organized and existing by 
virtue of the Agricultural Cooperative Act of Florida with office and place 
of business in the Florida Citrus Mutual Building in Lakeland, Florida. It 
received its charter in February 1948, and reached its required membership in 
February 1949, and began functioning at the commencement of the 1949-50 
citrus fruit season. 

On December 15, 1952, the Federal Trade Commission issued its complaint 
against the said respondent FCM, its directors, officers and members, charging 
them with unfair methods of competition in violation of section 5 of the Federal 
Trade Commission Act. Among other things, it was alleged that the respondent 
FCM and its members represent in the aggregate approximately 85 percent of 
the citrus fruit grown in the State of Florida and are in a position to dominate 
and control the channels, extent and methods of distribution and the prices of 
citrus fruit and citrus products shipped from the State of Florida to the various 
other States of the United States and to the District of Columbia. It was also 
alleged that in the aggregate handlers who have contracts with FCM control and 
handle more than 75 percent of the total of the citrus fruit and citrus products sold 
and distributed from the State of Florida to the various other States of the United 
States. 


*% See footnote 21. 
% In the Matter of Wildroot, Inc., Docket 5928, June 30, 1953. 
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The principal allegation of the complaint, however, is that for more than three 
years last past respondents have been parties to a combination and planned 
common course of action beyond the protection and immunity provided for by 
the Capper-Volstead Act or any other Federal statute “to fix prices and control 
the distribution of citrus fruits and citrus products moving in interstate com- 
merce from the State of Florida,” and that pursuant thereto and in furtherance 
thereof the respondents have performed and engaged in certain acts, practices, 
and methods such as acting to fix prices of citrus fruit, grown by the members of 
respondent FCM, through arrangements and agreements with handlers, and other- 
wise to interfere with the free play of competition in the pricing of citrus fruit, 
and, further, to fix prices by requiring handlers engaged in processing, canning, 
packing, selling, and shipping of their products, to establish and maintain prices 
which would not adversely affect the maintenance of prices established for the 
citrus fruit by the respondents. In this connection, it was alleged that respondent 
solicited the participation of handlers in the matter of the establishment of 
“floor prices” for citrus fruit and in the matter of shipping schedules for citrus 
fruit and had agreed with said handlers on such matters. Another such practice 
alleged to have been entered into by respondents with handlers were agreements 
to handle in and from the State of Florida only citrus fruit and citrus products of 
members of FCM and to devote their packing, processing, and canning facilities 
to the citrus fruit of members only of FCM, subject to such exceptions as might be 
permitted by FCM. 

The respondents in their answer filed January 12, 1953, admitted that the 
members of respondent FCM represented in the aggregate approximately 85 
percent of the citrus fruit grown in the State of Florida but denied that FCM 
and its members are in a position to “dominate and control” the channels extent, 
and methods of distribution and the prices of citrus fruit and citrus products as 
alleged. Respondents also denied that the handlers controlled more than 75 
percent of the total of the citrus fruit and citrus products sold, shipped and 
marketed as alleged. 

Respondents affirmatively alleged in their answer that all the activities of FCM 
since its creation and organization have been lawful and legitimate efforts of 
a lawful bargaining association, acting for and on behalf of its members to aid 

“* * * (1) in relieving a depressed industry by mitigating recognized evils in 
marketing conditions and promoting and fostering fair and unimpaired competi- 
tive opportunities for citrus fruit growers and handlers alike, and (2) in promot- 
ing the public interest and the welfare of the entire State of Florida by stabiliz- 
ing to the fullest extent possible its paramount industry through mutual help.” 

Respondents specifically denied the allegations of the complaint with respect 
to the combination and planned common course of action beyond the protection 
and immunity provided for by the Capper-Volstead Act and the Clayton Act or 
any other Federal statute to fix prices and centrol the distribution of citrus fruits 
and citrus products moving in interstate commerce from the State of Florida, and 
all of the acts and practices alleged to have been engaged in by the respondents 
pursuant to the said combination and planned common course of action. 

The State of Florida, through its Goveror, Secretary of State, and other officers, 
on February 6, 1953, filed a petition with the Commission for permission to inter- 
vene in this proceeding, and on February 20, 1953, filed its answer to the said 
complaint, denying most of the allegations and calling attention to a special report 
of Mr. Hugh C. Kiger, Agricultural Economist, Farm Credit Administration of 
Agriculture made in June, 1952, on the “Application of Industry-Wide Market- 
ing Associations and Programs of the Florida Citrus Industry,” summarizing the 
history of the citrus industry and the respondent FCM: and asking the Com- 
mission to dismiss the complaint. 

Petitions to intervene were also filed by. the State of Florida on February 6, 
1953, by the Florida State Chamber of Commerce on February 17, 1953, and by 
the Florida Bankers Association on February 17, 1953. 

The Commission on February 12, 1953, granted the petition of the State of 
Florida, and on February 19, 1953, granted the petitions of the Florida State 
Chamber of Commerce and the Florida Bankers Association to the extent that 
written briefs on the merits before the hearing examiner and the Commission 
might be filed. 

A hearing was scheduled to be held in this matter in Lakeland, Florida, in 
February 1953, by Hearing Examiner J. Earl Cox. At that time an unsuccess- 
ful attempt was made to settle the case before taking testimony, by an agreement 
between counsel, to dismiss the complaint. The Commission on March 20, 1953, 
denied respondents’ motion to dismiss. 











532 FEDERAL REGULATORY COMMISSIONS AND AGENCIES 


During May 1953, some evidence was taken at hearings held in Washington, 
D. C., by Hearing Examiner Cox on the sole issue of whether the Commission was 
proceeding in the public interest when it issued its complaint, on another motion 
to dismiss, with affidavits attached, filed by the respondents. It was then ¢con- 
tended by the respondents that in May 1952 the alleged unlawful practices 
were abandoned and that the subject matter of the complaint was moot. 

On June 12, 19538, Hearing Examiner Cox filed his initial decision dismissing 
the Commission’s complaint without prejudice, because in his opinion “the pub- 
lic interest does not require further prosecution of this proceeding.” 

The Commission on May 10, 1954, sustained the appeal of counsel in support 
of the complaint from the initial decision; vacated and set aside the hearing ex- 
aminer’s initial decision, and ordered the case remanded to the hearing examiner 
with instructions to proceed in accordance with the Commission’s opinion. The 
Commission in its opinion, among other things, decided that the respondents’ mo- 
tion to dismiss on the ground of lack of public interest did not present an issue 
on which a hearing examiner has authority to rule and that whether or not the 
public interest requires a cease-and-desist order, or may be satisfied with a dis- 
missal, rests not on the present existence or nonexistence of an illegal restraint 
so much as it does on the entire context surrounding all actions of the respond- 
ents, and that this context can be determined only through a complete disclosure 
of the facts encompassed in the complaint. 

On July 30, 1954, the undersigned hearing examiner was designated and ap- 
pointed by the Commission to take testimony and receive evidence in this pro- 
ceeding in place of J. Earl Cox who was then engaged on other matters. 

The Commission thereafter, on October 25, 1954, denied petition for disposition 
of the case by dismissing the complaint theretofore filed on September 7, 1954. 
On December 10, 1954, the Commission denied motion of respondents for recon- 
sideration of its order of October 25, 1974. 

Finally, on December 13, 1954, hearings were begun at Tampa, Florida, to take 
testimony in support of the allegations of the complaint, which were completed 
December 17, 1954. Thereafter, on January 24, 1955, motion to dismiss, filed by 
respondents January 14, 1955, was denied by the hearing examiner. 

Hearings were held in Tampa, Florida, beginning February 1, 1955, to take 
testimony offered by respondents in opposition to the allegations of the complaint, 
which hearings were concluded on February 8, 1955. Thereafter, proposed find- 
ings and conclusions were submitted by counsel and oral argument was had 
thereon before the undersigned hearing examiner on May 20, 1955. Consider- 
ation having been given by the undersigned hearing examiner to all the reliable, 
probative, and substantial evidence in the record upon all material issues of fact, 
law or discretion, the following findings, conclusions, and order are hereinafter 
set forth: 

FINDINGS OF FACT 


I. Historical Background of Florida Citrus Fruit Industry 

Citrus fruit as mentioned herein refers collectively to oranges, grapefruit, 
tangerines, and other cirtus fruit produced for commercial purposes. 

Citrus products refer collectively to single strength, blended, and concentrated 
citrus juices, citrus sections and solids processed and canned from citrus fruit 
for commercial purposes. 

The Florida citrus industry has a number of characteristics which make their 
marketing problem more difficult than exists in many industries, namely: (1) 
Florida citrus consists of oranges, grapefruit, and tangerines which have differ- 
ent characteristics but are competitive; (2) there are early, midseason, and late 
varieties of oranges as well as several subvarieties all of which have somewhat 
different characteristics and in grapefruit, seedless and seeded varieties of 
white grapefruit as well as the pinks and reds of both type; (3) Florida citrus 
is sold in several outlets (fresh, single strength, and concentrate) which are 
competitive; and (4) there are cash buyers, grower-processors, grower-shippers, 
and cooperatives who are large segments of the industry and have different in- 
terests in any over-all marketing program. 

During the years 1946, 1947, and the major portion of 1948 the growers of 
citrus fruit in Florida were not averaging cost of production. In 1947 and 
through December of 1948 they received an average of 63 cents per field box 
(2 bushels) of oranges and 26 cents per box of grapefruit. During that period 
the average actual cost of production alone was 50 cents per box for oranges 
and 35 cents per box for grapefruit. In the 1947-48 season the Florida citrus 
crop sold for one hundred and twenty million dollars less than it had brought for 
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the season just three years prior. Since, as respondents’ claim, every dollar the 
citrus grower receives has a turn-over of from six or seven times, it must be ad- 
mitted that the economy of the State of Florida itself was seriously threatened. 
So critical and desperate were conditions in the Florida citrus industry that the 
Florida Bankers Association spent several months in 1948 making a study of 
the industry and reported that: 

“The brokers and dealers in the markets have no confidence in the stability of 
Florida citrus prices or the system under which our fruit is sold. As a result 
markets are frequently and almost regularly overloaded with disastrous results 
to the price structure. The industry is a loose, sprawling, rapidly expanding, 
unorganized, unhappy and sick industry.” 

During 1950 and again in 1952 the United States Department of Agriculture, 
acting under and pursuant to the provisions of the Federal Agricultural Market- 
ing Act, made studies of and reported on the operations of FCM and the condi- 
tions that impelled its creation. In substance those reports say: 

“Citrus production in the United States increased from 35,644,000 boxes in 
1919-20 to about 189,180,000 boxes in 1947-48. Over these same period citrus 
production in Florida increased from about 13,928,000 boxes or about 39 percent 
of the United States total to 95,570,000 boxes or more than 51 percent of the 
United States total. This represents an increase of approximately 686 percent 
in about a quarter of a century. 

“It would appear from these production figures that, on the average, citrus 
growing has been profitable. However, the industry’s history has been charac- 
terized by cycles of ‘feast and famine.’ In addition, prices have frequently fluctu- 
ated widely from day to day and week to week during the marketing seasons. 
As previously indicated several attempts have been made in the past to smooth 
out these cycles and fluctuations somewhat by coordinating the activities of the 
agencies marketing the rapidly increasing production of citrus. However,:con- 
ditions apparently never became chaotic enough to force individual growers and 
handlers to submit their operations to a real control program. These attempts 
failed to achieve their aims and were abandoned. 

“During World War II, growers enjoyed relatively high prices. With the end 
of hostilities, however, Government purchases tapered off and the citrus industry 
was faced with marketing the production from an expanded acreage through 
normal trade channels. By the 1946-47 season the industry was at the bottom 
of its economic cycle. The season average on-tree price per box for oranges 
for all uses was down to 95 cents from the previous season’s average of $2.37. 
Grapefruit dropped from $1.27 to 63 cents on the tree. Prices remained near or 
below average cost of production during the 1948-49 season until a severe freeze 
in California and Texas during January 1949 reduced the available citrus sup- 
plies in the United States.” (Rx-—103—Pages 56, 57.) 

To cope with the chaotic marketing situation and depressed citrus prices ex- 
isting in 1947-48, the growers, shippers and processors took cooperative action. 
A committee representing all segments of the industry, appointed by the Florida 
Citrus Commission, recommended that an industry-wide cooperative with market- 
ing controls was needed to improve the depressed price situation. This com- 
nittee recommended that the association should have 75 percent of the Florida 
citrus production under contract before it was placed into operation. Florida 
Citrus Mutual was originally set up as a facility cooperative: however, it could 
not get the required membership for this type of organization. In December 1948, 
the association was set up with direct grower membership; however, the ship- 
pers and concentrators signed contracts with the association. The necessary 
signup was accomplished in February 1949, and Florida Citrus Mutual was acti- 
vated on March 25, 1949. 

The Florida citrus industry includes two principal groups: (1) growers, and 
(2) handlers. The latter may be (a) intermediate handlers (sometimes called 
“bird-dog” handlers) who buy from the grower and resell to shippers or to proc- 
essors; or (b) shippers, who buy from the growers or intermediate handlers and 
ship the fresh fruit in boxes or bags or in bulk; or (c) the processors, who buy 
their fresh fruit from intermediate handlers or from the grower and process it 
and sell the processed product. Most of the production of Florida citrus fruit, 
both fresh and processed, is shipped and marketed in interstate commerce. In 
the 1949-1950 season over half of the crop was so marketed in the form of citrus 
products, and approximately 24 percent as fresh fruit. More than 50 percent of 
the annual consumption in the United States of citrus products, and approxi- 
mately 50 percent of the fresh citrus fruit, is produced in the State of Florida. 
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IT. Organization and Opcration of Respondent FCM 
(A) Prior to May 1952,.— 


1. The Price-Fixing Program 


Respondent FCM now bas over 7,000 members, who produce approximately 55 
percent of the citrus fruit grown in Flordia, and who are persons, natura! or 
otherwise, engaged in the production of citrus fruits in Florida, who have signed 
a uniform marketing contract presented by FCM and who have been approved 
by the Board of Directors of FCM. Each member is allowed one vote regardless 
of the quantity of fruit grown. 

Respondent FCM functions through its Board of Directors, consisting of 
three members elected from seven districts, or a total of twenty-one members ; an 
Executive Committee, an Advisory Committee of seven members; a staff of offi- 
cers consisting of a president, several vice presidents, a secretary, a treasurer, 
and a general manager. The powers and duties of the general manager are to 
“direct, supervise and control all of the activities and business of the associa- 
tion.” 

The Advisory Committee was created to represent the citrus fruit industry so as 
to enable FCM to get the viewpoint of the other segments of the industry. Each 
member of this Committee, in addition to being a grower, represents the “ship- 
ping, marketing and/or canning of citrus fruits.” For instance, the cash-buying 
intermediate handlers, canners and processors are represented as well as the 
cooperative groups in fresh-fruit handlers, canners and processors. 

Some of the stated purposes of FCM, as set forth in its amended articies of 
incorporation, are: 

(1) “to promote and provide a medium for cooperative unity of effort of 
producers of citrus fruit in the handling and marketing of same and any and 
all derivatives and products thereof ...”: ’ 

(2) “to provide the facilities and agencies through which Florida citrus 
fruit produced and/or handled by its members and nonmembers and the 
by-products thereof, may be marketed throughout the United States and 
other countries through establishing a stable and systematic flow and distri 
bution of such fruit...”; 

(5) “to promote and secure a more adequate method of regulating and 
stabilizing the citrus fruit industry to meet the consumptive demands 
thereof.” 

The foregoing purposes were simplified and explained by FCM in July 1951 
in a brochure as follows: 

“(3) to provide for orderly distribution of the crop to achieve the true value 
of the fruit at the market place, (4) to achieve price stability so that unfair and 
unwarranted competition within the industry will not disrupt prices and cause 
loss to grower and handler alike and (5) to provide the entire industry—growers, 
shippers, canners, concentrators, and the trade—with accurate, up-to-the-minute 
information on marketing problems and conditions that affect prices and market 
stability.” 

Each member of the FCM is required to enter into a contract wherein he 
agrees that all of the citrus fruit and products thereof produced, acquired or 
controlled by him will be marketed on an agency or sale basis only through 
handlers that have entered into contracts with the FCM, and the latter agrees 
in turn that it will notify the growers of the names of the handlers that have 
entered into contracts with FCM to enable them to market and handle fruit 
for members of FCM. It is further agreed that if the member (grower) should 
market any part of the citrus fruit or products covered by the contract other 
than through a handler that has entered into a contract with FCM, the member 
shall pay FCM, as liquidated damages, at the rate of 50 cents per box for all 
citrus fruit or products thereof so marketed. 

Respondent FCM enters into three types of contracts with handlers. The “A” 
handler contract is entered into for a period of one year between FCM and a 
handler who is “a buyer, processor or canner engaged in handling, buying, proc- 
essing, canning, shipping and/or marketing of citrus fruit.” This contract pro- 
vides 
«“* * * prices for fruit purchased by Handler under the provisions of this Agreement 
shall be as may be mutually agreed upon by Association and Handler. The 
Handler and the individual Association members shall agree among themselves 
subject to the right of the Association to require reoprts with respect thereto as to 
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whether such prices shall be at the date of purchase or at the time of delivery.” 

This type of contract is intended to be used by those handlers who are proc- 
essors and who rarely buy their fruit directly from the growers, but deal through 
intermediate handlers who may or may not buy from FCM members. 

The “B” handler contract is entered into for a period of ten years between 
FCM and the handlers of fresh fruit who primarily ship it in interstate com- 
merce, Under this contract the handler agrees to ship or pack only fruit of 
members of FCM except as may be permitted by the Board of Wirectors of FCM. 
This contract also provides that the handler in the “sale, shipping and dis- 
tribution of all fresh fruits” marketed by him be governed “by the rules, regu- 
lations, orders and instruction” issued by FCM. The Board of Directors of FCM, 
since 1951, has authorized “B” contract handlers to handle fruit of nonmembers 
under certain rules and regulations. 

The “C” contract is entered into between FCM and the intermediate handler 
(“Bird Dog”) who is a handler of citrus fruit having no packing, shipping or 
processing facility, but who performs a harvesting service, sometimes on an 
agency basis and sometimes on a purchase-and-sale basis. This contract, by 
its terms, permits the handler to purchase from FCM members and requires him 
to collect FCM’s assessments on the members’ fruit handled by him and remit 
same to FCM. . 

The last official action respecting the foregoing-described contracts was on 
July 9, 1953, when the Board of Directors voted to continue the use of all these 
handler contracts. 

The fresh-fruit shippers affiliated with FCM handle approximately 92 per- 
cent of the Florida fresh citrus fruit shipped in interstate commerce. 

In 1949, FCM began to fix minimum or floor prices on fresh fruit f. o. b., that is, 
the price the handler received on the boxes of fruit shipped in interstate com- 
merce, and all “delivered in” prices, that is the prices to be paid by processors 
for the fruit delivered to the processing plant. These prices were fixed by the 
Board of Directors after consulting with the Advisory Committee. The record 
does not contain evidence of the actual prices fixed at that time but there is 
testimony that the program was successful in that the prices were maintained 
(Tr. 840, 881, Rx—104—-D, pp. 9-10). 

The weekly average price of fresh oranges per box f. o. b. Florida advanced 
from approximately $2.25 on December 1, 1949, to $3.25 on January 7, 1950, 
and to a peak of $4.50 in March 1950, and then began to decline to a low of 
approximately $3.50 on April 22, 1950. The price advanced again to a peak of 
$4.90 in June 1950. The average on-tree price during the same period followed 
generally the pattern of the f. o. b. price, advancing from a monthly low of $1.05 
in November 1949 to a high of $3.00 in March 1950. However, the on-tree 
price did ont follow the high f. o. b. price of June 1950, its peak being approxi- 
mately $2.50 on that date. The average retail price of all types of Florida 
oranges advanced during the same period from a low of $5.25 in November 1949 
to about $8.00 in April 1950, and to a peak of $8.50 in June 1950 (Rx-—114). 

There is a normal historical pattern in the citrus fruit market where early 
in the season, in October for instance, there are a few shipments and the prices 
are high. As the shipments increase through the middle of November until the 
second week in December, there is a period of low prices, and then they start up 
with a lag sometimes along in January, and then go up throughout the remainder 
of the season. Sometimes there is a lag or let-down late in March when the mid- 
season oranges run out and the winter oranges are not quite ready and because 
of the poor condition of the midseason oranges the prices sometimes decline. The 
FCM policy was to establish floor prices slightly below the economic price pro- 
jected for the season so that such prices will assure the movement of the entire 
crop at or above such prices (Cx-—255-E). 

In the fall of 1950, FCM’s Board of Directors again established minimum or 
floor prices on oranges and grapefruit, both f. o. b. and “delivered-in,” at a meet- 
ing on October 4 held jointly with the Advisory Committee. These higher prices 
were maintained until the spring of 1951, when the Board of Directors, in a 
joint meeting with the Advisory Committee and attended by other canners and 
concentrators, set a new minimum “delivered-in” price at a point slightly be- 
low the peak of the season—but this “delivered-in” price was not maintained, 
and was revised downward during the summer, and growers were allowed fo 
sell fruit for single-strength processors at a discount. This lower “delivered-in” 
price was not fully maintained, and some of the processors purchased fruit at 
various prices below the minimum “delivered-in” price thus fixed for the remain- 
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der of the season. The failure of some of the concentrators to cooperate in 
observing the established “delivered-in” prices was the cause of criticism of the 
program by the Citrus Committee of the Florida Bankers Association. The 
f. o. b. price ranged from a low of about $2.50 in November 1950 to a peak of 
about $3.60 in February or March, 1951. The on-tree price ranged from about 
$1.50 to November 1950 to a peak of $2.00 in March 1951 (Rx-114). 

On October 31, 1951, the Board of Directors of FCM, after discussion with 
the Advisory Committee and other members of the canning industry, established 
f. o. b. and delivered-in prices for the 1951-52 season. However, some of the 
processors did not cooperate in the prorgam, and prices fell again below the 
established minimum prices. 

On November 30, 1951, FCM addressed a letter “To The Florida Citrus In- 
dustry,” in which it was stated that: 

. “Mutual established its floor price policy and minimum prices for oranges only 
after thorough economic study and complete discussion and consideration of 
all the facts and opinions of all parts of the industry. * * * 

“All contract handlers as well as growers are party to this stabilization pro- 
gram and we must depend upon all of them to see that the floor prices are main- 
tained. * * *” (Cx-—3822) 

On January 21, 1952, FCM sent identical telegrams to all growers and coopera- 
tive single-strength juice processors, in the following language: 

“To support the one dollar floor we must have a commitment from you to 
withdraw any quotations for single strength canned orange juice you may have 
in effect at prices which will reflect less than the floor. We request a telegraphic 
reply by ten a. m., Wednesday, January twenty-third, that you will do this, and 
come out with new selling prices by Friday, January twenty-fifth, that reflect the 
floor prices or higher. It will take your positive action to restore stability. Fail- 
ure to reply will be an indication that you will not support our program. Our 
members will be advised of this telegram and the replies or lack of replies there- 
to. This message is being sent to you and all other grower processor and co- 
operative single strength canners.” (Cx—263-B ) 

On the same date FCM sent the following telegram to all the cash-buying single- 
strength processors : 

“Mutual is wiring a request for a telegraphic reply by ten A. M., Wednesday, 
January twenty-third, to all grower canners and cooperative canners for a com- 
mitment to restore their selling prices on Friday, January twenty-fifth, to prices 
that will reflect the one dollar floor. By the same token we must have a definite 
commitment from you by telegram before ten A. M., Wednesday, January twenty- 
third, stating that you will pay the one dollar floor price for oranges and for 
the purpose of dispelling rumors regarding the cutting of prices on the finished 
product that you furnish us daily with a record of your sales prices. Failure 
to reply will be an indication that you will not support our program. 

“Our members will be advised of this telegram and the replies or lack of 
replies thereto. 

“This message is being sent to you and all other independent single strength 
eanners.” (Cx-263-B) 

Many replies to the foregoing telegrams were to the effect that the FCM re- 


quest could not be complied with. , 
On February 1, 1952, the general manager of FCM sent the following letter 


“To All Mutual Fresh Fruit Shippers” : 

“The Board of directors at its meeting on January 30, 1952, following the con- 
ference with a representative group of shippers who pledged their support to the 
$2.15 f. o. b. floor price for oranges, directed that the records of Mutual han- 
dlers be checked for compliance. Therefore, in accordance with the terms of 
your ‘B’ Handler’s Contract, they request you to furnish Mutual with a record of 
your sales of oranges for the week January 23, 1952, through January 30, 1952. 

“Please use the attached form which will show prices obtained for all f. 0. b. 
Sales * * *. 

“Your prompt cooperation will greatly assist in running down the reports of 
price cutting and other actions that have contributed to the present unsettled fresh 
orange market. Many of you are being unfairly reported as selling below the 
floor and this record should be of material benefit to all shippers on whom we 
must count for support of Mutual.” (Cx-326-A&B) 

Thus, the foregoing attempts to maintain the minimum prices fixed by FCM 
were not successful, and the minimum floor prices were soon suspended. 
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It is contended by counsel for respondents that FCM had a right to insist that 
handlers’ sales should be at prices indicating they could and would pay a floor 
price to the grower. It is asserted that the processors to whom the first telegram 
was sent were those who were marketing agents of the growers who handled 
products, title to which was still vested in the grower; and that the second 
telegram wus sent to cash-buying nonproducer processors who had executed 
Mutual’s form “A” contract, which is in essence a purchase-and-sales agreewent. 
‘They contend, in this connection, that the foregoing activities of FCM are legal 
within the immunity granted growers by Section 6 of the Clayton Act and the 
Capper-Volstead Act, and cite the following decisions in support of their posi- 
tion: United States v. Borden Company, et al., 308 U.S. 188 (hereinafter referred 
to as the Borden case) and United States v. Maryland & Virginia Milk Producers 
Agsn., Inc., et al., 179 F. 2d 426 and 193 F. 2d 907. 

The pertinent language of the Capper-Volstead Act, upon which counsel for 
respondents rely, is as follows: 

“Persons engaged in the production of agricultural products as ‘farmers, 
planters, ranchmen, dairymen, nut or fruit growers may act together in associa- 
tions, corporate or otherwise, with or without capital stock, in collectively 
processing, preparing for market, handling, and marketing in interstate and 
foreign commerce, such products of persons so engaged. Such associations may 
have marketing agencies in common; and such associations and their members 
may make the necessary contracts and agreements to effect such purposes: 
Provided, However, That such associations are operated for the mutual benefit 
of the members thereof, as such producers, and conform to one or both of the 
following requirements : 

“First. That no member of the association is allowed more than one vote 
because of the amount of stock or membership capital he may own therein, or, 

“Second. ‘That the association does not pay dividends on stock or membership 
capital in excess of 8 per centum per annum 

“And in any case to the following : 

“Third. That the association shall not deal in the products of nonmembers 
to an amount greater in value that such as are handled by it for members. 
Feb. 18, 1922, ¢. 57, $ 1,42 Stat. 388=" (Italic supplied. ) 

Although the respondent FCM is organized under the laws of the State of 
Florida as a cooperative marketing agency, it actually functions more as a 
trade association for the benetit of the entire citrus fruit industry. It does not 
attempt to market the fruit of its members; it operates on a much broader scale. 
At the present time it admittedly operates for the benefit of handlers and proces- 
sors, independent cash handlers as well as cooperatives. In order for the activi- 
ties of FCM to come within the immunity created by the Capper-Volstead Act or 
the Clayton Act for common selling or marketing agents, it must operate for the 
mutual benefit of the grower members “as such,” and FCM does not come within 
that requirement. FCM activities in 1949, 1950, and 1951 to fix and enforce 
minimum or “floor” prices on fresh fruit f. 0. b., as well as the “delivered-in” 
prices to be paid by processors, and the prices to be obtained by the processors 
for their citrus products as hereinbefore found, restrained and suppressed com- 
petition between the handlers and between the processors and are unfair methods 
of competition in violation of Section 5 of the Federal Trade Commission Act, and, 
since they involve the prices to be received by the handlers and the processors, 
as well us the prices to be paid by the processors to handlers for the fresh fruit, 
they are outside of the immunity of the Capper-Voistead Act. 

It was contemplated by Congress when the Capper-Volstead Act was passed 
to provide a medium for growers of farm products, including fruit, to combine 
their efforts in selling their products, but it was not contemplated that they 
would combine with dealers and distributors, such as the handlers involved in 
this case, in the fixing of prices at which such handlers should resell the products 
which they purchased from the growers, where such price-fixing activities were in 
violation of either the Sherman Act or the Federal Trade Commission Act. In this 
case even though the respondents were not entirely successful in carrying out 
their price-fixing program in the 1951-1952 season because of their inability to 
control all of the handlers and processors during the time that the program was 
in effect, the extent to which competition was restrained before the prograia 
broke down, was sufficient to bring the program within the condemnation of the 
antitrust laws. The program had been quite successful in the 1949-1950 season 
and could be again under similar conditions. 
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Mr. Hugh C. Kiger, in a study made by him under the auspices of the Farm 
Credit Administration, in commenting on the experience of FCM with minimum 
prices from a marketing standpoint, stated with respect to the attempts to 
stabilize prices by using minimum prices in November 1949, when orange prices 
were declining: “These minimum prices held and increasing purchases caused 
prices to gradually increase to a relatively high level and remain there until 
April” (1950). Referring to the price decline which began in the spring of 1950 
on Valencia oranges, he reported: “The Board again set minimum prices which 
held.” With respect to the 1950-1951 season, he reported : 

“In the fall of 1950 the board of directors again felt that prices would drop 
to unjustifiably low levels and established grapefruit and orange price minimums. 
Following this, citrus prices increased steadily until March at which time they 
leveled off and remained at this peak level until late April. In late April there 
were indications that prices might decline.” 

In commenting on the situation in the spring of 1951, he reported that the 
“board [meaning FCM], in an effort to prevent the anticipated decline, estab- 
lished new minimum prices at a point slightly below the peak price of the 
seuson,” which were later revised downward by allowing producers to sell 
fruit for single strength processing at a discount. “This price continued un- 
steadily for a few weeks and then dropped substantially below the new minimum 
and remained there for the balance of the marketing season.” 

Mr. Kiger explained the 1951-1952 crop situation by pointing out that the 
trade as well as the processors were not willing to purchase freely until they were 
convinced that they could sell the finished product at a price that would reflect the 
minimum prices set by FCM. However, a large number of grower canners and 
cooperatives continued to build inventory based on this minimum price, but these 
firms were not able to get orders primarily due to the lack of trade confidence 
and because some of the smaller canners were making sales at discounts from 
the price which would reilect FCM’s minimum price. 

“* * * This situation coupled with the heavy deluge of packinghouse elimi- 
nations after ihe holiday caused some of the large holders of the inventory to 
reduce their prices to a level which would reflect a price which was 35 cents below 
Mutual’s minimum. On January 21 Mutual sent telegrams to all processors re- 
questing that they sell at prices which would reflect the minimum price set in 
October 1951. Most replies indicated that they would be unable to comply with 
Mutual’s request. 

“On January 23, 1952, the board suspended the floor price on early and mid- 
season oranges for processing. This was the second time that Mutual’s minimum 
price had failed to hold.” 

In making a recommendation for the Florida citrus industry, Mr. Kiger in his 
report gave as his opinion that the only successful minimum price programs in 
United States agriculture were those administered by the Government. “The 
Florida citrus industry could operate a program whereby it could attain certain 
minimum prices for its fresh and processed citrus if growers owned and operated 
a central sales agency which had complete control of the entire crop” (Rx-—104). 
He finally suggested that FCM discontinue its minimum price program because 
the vast differences of ownership and ways of doing business in his opinion made 
it impossible for FCM’s minimum price program to succeed. 

Counsel for respondents apparently rely upon this opinion as a justification for 
their contention that they have abandoned the minimum price program and that 
there is no probability that it will not again be renewed. However, if the time 
should ever come that a board of directors of FCM, because of a change of ad- 
ministration and economic conditions and economic advice, should come to the 
conclusion that the fixing of minimum prices would succeed as well as it did in 
the 1949-50 and 1950-51 seasons, the machinery for putting into effect such a pro- 
gram would still be in existence, namely, the contracts between respondent FCM 
and its member growers on the one hand, and with handlers, shippers, and 
processors on the other.’ If respondent FCM, in reliance upon the opinion of 
Mr. Kiger or other marketing economists who may agree with him, had deter- 
mined to permanently abandon the fixing of minimum prices to be observed by 
handlers and processors, the board of directors could and should have passed 
resolutions to that effect and canceled all contracts with growers and handlers, 
but this has not been done. In fact, the only action taken with respect to the 
handler contracts was taken on July 9, 1953, when the Board of Directors, on the 
recommendation of the Executive Committee, voted to continue the using of all 
the handler contracts (Cx-125-B). 
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The decisions cited by counsel for respondents do not support the contention of 
respondents that their price-fixing activities were immune from the antitrust 
laws. Certainly the Borden case is not authority for such a proposition—in that 
case, the Court said (at p. 204) : 

“The right of these agricultural producers thus to unite in preparing for 
market and in marketing their products, and to make the contracts which are 
necessary for that collaboration, cannot be deemed to authorize any combina- 
tion or conspiracy with other persons in restraint of trade that these producers 
may see fit to devise. * * *” 

In that case, the U. 8S. Government appealed from a judgment of a district court 
sustaining the defense and dismissing an indictment charging a combination and 
conspiracy in violation of the Sherman Antitrust Act. It appears that the 
Borden Company, a distributor of milk, had entered into agreements with u 
cooperative dairy organization and a labor union. They were charged with resale 
price-fixing, boycotts, and control of the milk market. The district court had 
held that the production and marketing of agricultural products, including milk, 
were removed from the purview of the Sherman Act by the Agricultural Mar- 
keting Act of 1987, and that the cooperative association, its officers and agents, 
were made exempt from prosecution under Section 1 of the Sherman Act, by 
Section 6 of the Clayton Act, and Sections 1 and 2 of the Capper-Volstead Act. 
The district court had further held that the Secretary of Agriculture had full, 
complete and plenary power over the production and marketing in interstate 
commerce of agricultural products and that the existence of this authority vested 
in the Secretary of Agriculture, although unexercised, wholly destroyed opera- 
tion of Section 1 of the Sherman Act with respect to the marketing of agricul- 
tural products. 

The U. S. Supreme Court said with respect to this district court decision (308 
U.S. 188): 

“We are of the opinion that this conclusion is erroneous. No provision of that 
purport appears in the Agricultural Act. While effect is expressly given, as we 
shall see, to agreements and orders which may validly be made by the Secretary 
of Agriculture, there is no suggestion that in their absence, and apart from such 
qualified authorization and such requirements as they contain, the commerce in 
agricultural commodities is stripped of the safeguards set up by the Anti-Trust 
Act and is left open to the restraints, however unreasonable, which conspiring 
producers, distributors and their allies may see fit to impose. We are unable to 
find that such a grant of immunity by virtue of the inaction, or limited action, of 
the Secretary has any place in the statutory plan. * * * 
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“The right of these agricultural producers thus to unite in preparing for market 
and in marketing their products, and to make the contracts which are necessary 
for that collaboration, cannot be deemed to authorize any combination or con- 
spiracy with other persons im restraint of trade that these producers may see fit 
to devise. In this instance, the conspiracy charged is not that of merely forming a 
collective association of producers to market their products but a conspiracy, or 
conspiracies, with major distributors and their allied groups, with labor officials, 
municipal officials, and others, in order to maintain artificial and noncompetitive 
prices to be paid to all producers for all fluid milk produced in Illinois and neigh- 
boring States and marketed in the Chicago area, and thus in effect, * * * ‘to 
compel independent distributors to exact a like price from their customers’ and 
also to control ‘the supply of fluid milk permitted to be brought to Chicago.’ * * * 
Such a combined attempt of all the defendants, producers, distributors and their 
allies, to control the market finds no justification in § 1 of the Capper-Volstead 
Act.” 

The Supreme Court, also, after reviewing the procedure of the Secretary of 
Agriculture under the Capper-Volstead Act, found no ground for saying that 
this limited procedure is a substitute for the provisions of the Sherman Act or 
has the result of permitting the sort of combinations and conspiracies as charged 
in that proceeding unless or until the Secretary of Agriculture takes action. 

The United States Court of Appeals in the Maryland-Virginia case cited this 
language of the Borden case, and held, in applying it to the facts in the former 
case, 

“* * * that ‘full-supply contracts’ are illegal when made for the purpose of 
eliminating and suppressing competition; and that a combination of producers 
and distributors to eliminate competition and fix prices at successive stages in 
the marketing of milk is also illegal.” 


80630—56—pt. 1——35 
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It was found, however, that the full-supply contracts between the association 
of producers and the two convicted distributors were not made for the purpose 
of eliminating and suppressing competition. The contracts in question fixed the 
price of milk to be paid by the distributors to the producers, and did not in any 
way fix the price of milk to be charged by the distributor in selling to the trade 
or public, whereas in the present case the FCM did not stop at fixing the price of 
citrus fruit to the grower, but attempted to fix, by agreement with the handlers, 
the price the handlers received for their fresh fruit, and even to control the price 
the processors were to receive for the processed citrus product in selling to the 
public. In other words, the FCM went at least one step too far in its price-fixing 
activities to receive the benefit of immunity under the Clayton Act or the Capper- 
Volstead Act. 

It is also contended by counsel for respondents that the activities of FCM 
with respect to fixing of minimum or “floor” prices and the “proration” or allot- 
ment programs prior to May, 1952, should not be declared unfair methods of com- 
petition in violation of the Federal Trade Commission Act if the principles enun- 
ciated by the U. S. Supreme Court in Appalachian Coals, Inc., et al. v. United 
States, (288 U. S. 344) were applied. They do not, however, indicate how the 
facts in the present case would bring it within the rule laid down by the Supreme 
Court in the Appalachian Coals case. It will be recalled that it was well estab- 
lished in that case that because of certain distressed conditions during the de- 
pression the appointment of a common selling agency by normally competing 
coal-producing areas was not a combination in restraint of trade in violation of 
the Sherman Act where the coal sold by this selling agent was sold in territories 
and areas where it had to compete with coal from other producing areas. It 
is not believed that there is sufficient similarity between the facts in this case 
and the facts in the Appalachian Coats case to remove the practices of re- 


spondent from the jurisdiction of the Federal Trade Commission under Section 
5 of the Federal Trade Commission Act. 


2. The Allotment Program 


FCM adopted its first allotment program for the season of 1949-50 on a volun- 
tary basis. Under this program, FCM, upon the recommendation of the Advisory 
Committee, fixed the quantity of citrus fruit to be shipped weekly by each shipper 
based upon quantity shipped during a previous selected period. The purpose 
of this program was to keep the f. o. b. prices of citrus fruit from going lower 
than they were at the time of the allotment. The allotment program was pro- 
mulgated in each instance at the season of the year when it was normally ex- 
pected that the f. o. b. price of fresh fruit would be at its lowest point. For in- 
stance in 1949, the allotment program was put into effect on November 26 and 
again on December 3. The next allotment was made on April 22, 1950. No 
further allotment was necessary until November 25 and December 2, 1950. The 
next allotment was put into effect in March, 1951. The cooperation of the ship- 
pers in these programs was solicited and received in 1950, and, to a limited extent, 
in 1951. However, on February 1, 1952, a joint meeting of the Executive and 
Advisory Committees was called for the purpose of inaugurating an allotment 
program for oranges and grapefruit, and it was recommended that a “prorate” 
be established for the week of February 4, 1952. Also, on that date, the general 
manager of FCM addressed a letter “To All Fresh Fruit Shippers,” announcing 


“Florida Citrus Mutual Compulsory Allotment for Week Ending February 9, 
1952.” 


This letter stated: 

“At a joint meeting, today, February 1, 1952, of the Executive and Advisory 
Committees an allotment of 1,100 cars of oranges and 700 cars of grapefruit for 
interstate shipment was authorized, effective 12:01 a. m., February 4, 1952, to 
12:00 p. m.,. February 9, 1952 * * *. All handlers must stay within the limits 
indicated by their allotments so that the industry will achieve the full benefits 
intended by this action. The resutls will depend upon your compliance. 

“Enclosed is an allotment list showing each handler’s proportion of the 1,100 
ears of oranges and 700 cars of grapefruit, which the Committee determined to 
be the advisable quantity for the week, based on each handler’s past performance 
percentages as indicated on the attached schedule.” (Cx-327-A.) 

A similar allotment was promulgated for the following week, ending February 
16, 1952. On February 8, 1952, the general manager of FCM addressed a letter 


to the fresh fruit shippers, announcing the compulsory allotment for that week, 
and stating: 
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“Please bear in mind this is a compulsory allotment and the individual per- 
formance of each shipper will be a matter of record and checked by us. There- 
fore it is extremely important that each shipper stay within the limits indi- 
eated. * * * To help you keep your records accurate, we are enclosing a form 
for you to use in reporting transactions, whether borrowed or loaned, to this 
office immediately. It is your responsibility to see that this is done without fail.” 
(Cx-329-—A ) , 

On February 11, 1952, the general manager of FCM addressed another letter to 
the fresh fruit shippers, again remainding them that the 

“ * * * prorate this week is still compulsory and that we expect all Mutual 
Handlers to comply. The allotments are more liberal this week and the base 
is more equitable, so there should be no valid reason for any violations. How- 
ever, all shipments in violation of these regulations will be subject to the terms 
of the contract.” (Cx-330) 

This compulsory allotment was continued for another week, or unitl February 
23, 1952. In a letter dated February 15, 1952, the general manager set forth the 
formula.upon which the allotment was based, and the share each shipper was 
allotted, and again reminded the shippers that it was a compulsory allotment. 

On February 22, 1952, the FCM voted to suspend the weekly allotments for the 
time being. At a joint meeting of the Executive and Advisory Committees, on 
March 13, 1952, the results of a poll taken among the shippers was reported, 
showing more shippers opposed than favored the allotment program. At this 
meeting it was decided to recommend a voluntary allotment for the week ending 
March 22, 1952. This was done in a letter dated March 13, 1952. A further 
voluntary allotment until April 3, 1952, was also promulgated. This apparently 
was the last allotment program of the FCM, and the prorating of fresh fruit ship- 
ments in this manner was never again authorized by its Board of Directors. 

It is quite apparent from the foregoing that respondent FCM demanded and in 
some instances received the cooperation of the handler-shippers of fresh fruit 
in limiting the quantity of fresh citrus fruit shipped in interstate commerce. 
Such action on the part of respondent FCM unduly interfered with and suppressed 
competition between such shippers in the interstate sale and shipment of citrus 
fruit, in violation of the spirit of the Sherman Act, and is not protected by the 
immunity to growers in the Capper-Volstead Act. Here, as in the price-fixing 
program, these cooperative activities are not between the growers alone, but be- 
tween the growers and the handler-shippers, and relate not to the quantity of 
fresh citrus fruit which may be sold by the growers to the distributors (handler- 
shippers), but restrict the quantity of fresh citrus fruit to be shipped by the 
handler-shipper to the trade. 

(B) Subsequent to May, 1952.— 


1. Price-Fixing Activities 


In November 1952, FCM began its price-guide information program, by which 
it publishes daily in its marketing bulletin, circulated among the trade, the prices 
at. which fresh citrus fruit is sold “delivered-in” at processing plant and f. o. b., 
and also in various northern markets in Philadelphia, Chicago, and New York, 
and which is obtained by representatives of FCM from shippers, processors and 
buyers at markets and sent by teletype to FCM for publication in market bulletins. 
The prices paid by processors “delivered-in” for fresh fruit are also sent by 
teletype to the representatives at the northern markets, who in turn furnish 
this information to the buyers at the terminal markets. 

Weekly summaries and averages of this prices published by FCM in the bulletin 
are also published in the weekly publication “Triangle” circulated among only the 
members of FCM. 

The following is a sample of the price information contained in the bulletin: 

“F. o. b. prices on today’s shipments reported by Mutual handlers. Prices on 
U. S. No. 1 interior bruce boxes unless stated otherwise: 

Oranges: 
Valencias—60 cars reported—Mostly 2.50, few higher. 
Midseason—60 cars reported—Mostly 2.50, 10 cars ranging 2.2—2.40. 
Dunean Gfrt.: Mostly 2.00/46—54s, 1.75/64s, 1.50-1.75/70s. Some 2.15—-2.25/46- 
54s. 
Marsh Gfrt. : 
Mostly 2.00-2.25/70s & Irgr, 2.00/80s, 1.85-2.00/96s. Some 1.85-1.90/80s. 
1.85+1.90/80s. 
West Coast—7 cars reported—ranging 2.50-2.75/70s & Irgr, 2.25/80s, 2.00— 
2.10/96s. 
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Pink & red gfrt. : Mostly 2.50—2.75/70s & lgr, 2.25/80s, 2.00/96s. 
Temples: Mostly 1.75/66s, 2.00/smlr. Few 54s 1.50. 
“Cash delivered—in cannery prices: 

Oranges: 

Concentrate—Mostly 1.25. 

Juice—Mostly 1.15-1.25 depending on acid. Few 1.10. 
Grapefruit : Juice: .25-.30, Mostly .25 packing house eliminations. 
Field run Grapefruit for sections: 

Mostly .50-.55 all, or, .70 on sizes suitable for sections, .30-.40 balance. 
Few field run Tangerines for Concentrate—1.00. 

“Total auction averages—Wed., Feb. 3rd : 

Oranges: Int. 49 cars—Aveg. 3.50; I. R. 15 cars—Aveg. 4.26; Calif. 35 cars—Ave. 

5.79. 

Tangerines : 6 cars—Avg. 2.99 ; Temples—27 cars—Aveg. 2.27. 
Grapefruit: 
White Marsh Seedless—Int. 13 cars—Avg. 2.81; I. R. 19 cars—Ave. 3.96. 
Pink Marsh Seedless—Int. 8 cars—Avg. 2.90; Il. R. 10 cars—Avg. 4.18” 
(Rx-169-Z-150) 

This program was in effect during 1953 and 1954. The market information is 
prepared by the FCM staff and furnished to growers, handlers and processors. 
More than 88,000 copies of the daily market bulletin are mailed out annually. 

It is contended by attorneys in support of the complaint that FCM continued 
its agreements in cooperation with concentrators and fresh fruit handlers to fix 
“delivered-in’’ and f. o. b. prices and to control the prices which concentrators 
received for their finished products after May 1952 and they cite in support 
of this contention an incident which occurred in September 1952 when the gen- 
eral manager of FCM questioned a large citrus fruit canner, Libby, McNeil & 
Libby, as to its selling prices on canned citrus fruit to its retail distributors for 
resale, and was “reassured” that certain reduced prices were temporary and were 
restricted to a limited territory, after which he wired this information to all 
Florida citrus fruit concentrators. It is not believed that this isolated instance 
of such activity is sufficient to support a finding that respondent FCM was con- 
tinuing its price-fixing activities beyond May 1952. 


2. The Allotment Program 


At a meeting of the board of directors of FCM on May 13, 1952, a committee 
was appointed by the president to go over the FCM program and to report to the 
Board on May 21 (Rx-107-C). At the meeting on May 21, 1952, the report of the 
program committee was read, discussed, and adopted (Rx-109-D), including the 
use of a voluntary allotment program as needed to assist in orderly movement to 
the fresh fruit market. 

Although a voluntary allotment program for the 1952-1953 season, similar to 
the one in effect before May 1952, was presented to the Board of Directors of 
FCM at its meeting October 16, 1952, it does not appear that any action was 
taken by the Board of Directors or the FCM to put such program into effect. 

On October 14, 1952, the Board of Directors recommended the. adoption of a 
“Supply Adjustment Program” worked out by the new general manager, who 
had taken office in September 1952. Under this program, the Advisory Com- 
mittee and the Board of Directors, upon the recommendation of the general 
manager, recommended to the fresh-fruit shippers that a lesser quantity of 
fresh fruit be shipped into the northern markets during certain times of the year. 

The first recommendation was made at the meeting of the Board of Directors 
of FCM on November 20, 1952, and was as follows: 

“Using the base period of November 15 for both oranges and grapefruit, all 
shippers for the week ending November 29 should not ship more than 70% of 
their orange shipments during the base period; for the week ending December 6 
all shippers should not ship more than 90% of their orange shipments during the 
base period.” 

The foregoing recommendation was the result of a study made by a committee 
appointed by the president of FCM, the actual figures being prepared by the staff 
of FCM working under the general manager, who presented the recommenda- 
tion. 

The Supply Adjustment Program was followed in the succeeding years, partic- 
ularly in the fall of 1953-1954 and 1954-1955, being used for the Thanksgiving 
and Christmas periods, and was in effect in the first week in January 1955. 
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At the Board of Directors’ meeting of FCM held on July 9, 1953, the following 
program was adopted for that crop year: 

“2. Develop and inform its membership about the true economic value of their 
erops and, of equal importance, work for realization of this value. (Supply and 
demand factors equal economic value. ) 

“(a) Expand and refine the material used in the weekly TRIANGLE so 
that it more completely informs the grower member on matters which will 
enable him to make intelligent decisions on disposition of his crops. 

“3. Work for more stable market conditions. 

“(a) Compile and distribute daily factual information on shipments and 
prices. 

“(b) Periodical issuance of an informative bulletin to the trade. 

“(c) Work with jobbers and receivers in northern markets through 
Mutual's representatives in those markets. 

“(d) Operation of a voluntary Supply Adjustment Program when needed 
and providing shipping schedules as an overall seasonal guide for orderly 
movement of the volume of fruit required by the fresb fruit market.” (Rx- 
125-L.) 


On November 18, 1954, the FCM bulletin, giving daily market information ear- 
ried the following item: 










“SUPPLY ADJUSTMENT PROGRAM FOR THANKSGIVING WEEK 


“(Week Ending Nov. 27, 1954) 




























“In an effort to relieve the present condition of oversupply and to prevent this 
condition from continuing into Thanksgiving week, Mutual’s advisory committee 
and board of directors have placed the supply adjustment program into effect for 
Thanksgiving week, as part of Mutual’s information service. As a fresh fruit 
shipper this means— 

“(1) That your orange shipments for Thanksgiving week should not ex- 
ceed 70% of your orange shipments during the week ending November 13 
(base week). 7 

“(2) That your grapefruit shipments for Thanksgiving week should not 
exceed 100 percent of your grapefruit shipments during the week ending 
November 13. 

“In total volume this means that for Thanksgiving week, shipments should not 
exceed 1,000 cars of oranges and 750 grapefruit. 

“All shippers are urged to immediately curtail their picking operations so 
they may be in position to cooperate in this supply adjustment program. The 
markets are what you make them. This is your opportunity to work towards 
building a stable f. o. b. market. 

“As all of you know, Mutual’s Supply Adjustment Program is part and parcel of 
the basic policy of Mutual to disseminate the most reliable crop and marketing 
information, and economic data relevant thereto.” (Rx-—170—Z-73) 

The steps taken in effectuating the program, as described by the general 
manager of FCM, are as follows: 

“Well, let me take you step by step—let’s take a week around Thanksgiving, 
where we usually have a very bad price situation. We look at what has happened 
during the past four or five years, the number of cars that had been shipped; 
we analyze what California is going to have in those markets; we analyze the 
sale of concentrate; we analyze all the other competing factors, and then we will 
set on a number of cars, let’s take a thousand for example. We will then submit 
a recommendation, usually to the Advisory Committee, and then it goes to the 
Board of Directors along this line that we—and, Your Honor, this always 
originates as a staff recommendation, it is something I usually do myself with 
the aid of my staff—-we will come up before the members of the Advisory Com- 
mittee and the Board with something like this: 

“We recommend that for the week of Thanksgiving that the industry ship 
a thousand cars. This would represent approximately 70 percent of the ship- 
ments during the base period, which was two weeks earlier than that. We do 
that with oranges, and sometimes we will do it with grapefruit, and then that 
recommendation that goes to the Board, and if the Board adopts it, then we in 
turn will take that recommendation, and I don’t think there is any instance 
that you can find where we have used the exact wording, I mean, it has been a 
progressive thing, we have more reasoning. When we put in a supply adjustment 
program now, we will give the recommendation, we will give California informa- 
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tion, we will give competitive reasons, we will give what they shipped last year, 
what happened to the market last year in an endeavor to not have an oversupply 
condition happen that historically happens during that period’ (Tr. 1284-5). 

This program is followed only when there appears to be danger of a market 
glut—such as Thanksgiving and Christmas—between these times FCM merely 
compiles and publishes the current market price information in its bulletins. 

When the “Supply Adjustment Program” was first promulgated by FCM in 
the fall of 1952, it was recommended by the general manager, and adopted by 
the Board of Directors, that: 

“Mutual will give all possible credit to shippers who cooperate in its effort to 
stabilize the Christmas market. It will give widespread publicity to the names 
of the shippers who stay within their allotments and furnish their names to 
officers of its grower Councils. In this way all grower members of Mutual can 
know who cooperated in this effort. It is information they are entitled to and 
should have.” 

The general manager also recommended at a meeting of the Executive and 
Advisory Committees on January 8, 1953: 

“In view of the fact that the Supply Adjustment Program was successful and 
had received wide compliance, he would like the Committee’s ideas on the 
advisability of publishing the names of the cooperating shippers in the news- 
letter.” 

However, the Executive and Advisory Committees vetoed this suggestion and 
recommended to the Board of Directors that FCM not publish the names of the 
shippers who complied with the Supply Adjustment Program, which recommen- 
dation was accepted by the Board. 

In practice the publicity given by FCM to the results of its Supply Adjustment 
Program is illustrated by the following quotations from a news publication, 
FCM’s “Triangle” : 

“Mutual Efforts Keep Fresh Market Stable.” 

“Florida orange and grapefruit shippers, heeding the advice of Florida Citrus 
Mutual, kept the movement of fruit into the fresh markets comfortably within 
Mutual’s recommendations last week” (December 4, 1953). (Rx-—156—-A:) 

“Best Christmas market in five years seen as shippers cooperate in preventing 
market glut. 

“Florida fresh fruit shippers again last week responded excellently to the 
suggestion by Mutual that they keep the movement of oranges and grapefruit 
within reasonable bounds, and as a result it appears that they will enjoy the 
best Christmas market in five years” (December 11, 1953). (Rx-—157-B.) 

“Florida shippers comply with Mutual request on citrus movement. 

“Florida orange and grapefruit shippers complied excellently with Mutual’s 
request that the interstate movement of these two varieties be held down drasti- 
cally last week, to permit the fresh fruit market an opportunity to clean up sup- 
plies after the traditionally heavy pre-Christmas shipments” (January 1, 1954). 
(Rx—158—A.) 

“Supply adjustment programs meet with excellent compliance. 

“Excellent cooperation was evidenced on Mutual’s two recent Supply Adjust- 
ment Programs initiated to aid orderly marketing during historic periods of 
overshipment. 

“ke & * 

“This year’s programs met with such excellent compliance that Northern 
merchandisers report supplies to be in good shape for this time of year. 

“Although the markets suffer a traditional slump in the weeks following 
Christmas, industry spokesmen almost unanimously agree that without the 
Mutual supply programs, near chaos would result” (January 8, 1954). (Rx- 
159-D. ) 

There is no evidence in the record indicating that the respondent FCM has 
attempted to compel or coerce the fresh-fruit shippers to follow the suggested 
curtailment of shipments, or otherwise to cooperate in its Supply Adjustment 
Program; nor is there any evidence that respondent FCM has required these 
shipper to report to it the extent to which they have followed the program. 
However, FCM obtains data as to shipments on an industry basis from the 
Growers Administration Committee, acting under the Federal Marketing Agree- 
ment, and publicity is given to the extent to which the program has been followed 

or ohserved by the shippers as a group. 

It is not believed the present activities of FCM in the promulgation of its 
Supply Adjustment Program, as hereinbefore described, is a violation of any 
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law under which the Federal Trade Commission exercises jurisdiction. In the 
absence of agreement, express or implied, or the use of coercion to obtain 
cooperation, respondent FCM may inform the trade as to economic and market 
conditions and recommend a course of conduct which will tend to relieve or 
prevent market gluts in citrus fruit. 

No adverse finding is made with respect to the practice alleged in the com- 
plaint of respondent FCM requiring handlers with whom it has contracts to 
handle or process the fruit of members of FCM only as it is believed that this 
practice comes within the immunity granted citrus fruit growers by the provi- 
sions of the Capper-Volstead Act, supra. 


CONCLUSION 


In conclusion, therefore, it is found that the activities of the respondent FCM 
before May 1952, in fixing floor prices below which fresh-fruit shippers and proc- 
essors shall not sell to the trade, and its allotment program fixing the quantity 
of fresh citrus fruit to be shipped by each shipper as herein found, are in viola- 
tion of section 5 of the Federal Trade Commission Act; but that the activities 
to stabilize the market since May 1952, and followed consistently during the 
1953-54 and 1954-55 seasons, are not. 

Although respondents contend they have abandoned the practices engaged in 
by them before May 1952, no official action has been taken by the respondent 
FCM, and counsel for respondents has argued before the Hearing Examiner 
that those activities are legal. The contracts between respondent FCM and 
the processors and shippers utilized by respondent FCM in its efforts to compel 
these distributors to observe the price fixing and allotment programs are still 
in effect, and a change in policy or administration could bring them into use. 
In view of these facts, as well as the duty on the part of the Federal Trade 
Commission to protect the public from such restrictive activities, it will be 
necessary for an order to cease and desist to be entered in this case, to prohibit 
those practices found to be illegal. 

In arriving at this conclusion, due consideration has been given to the economic 
conditions existing in the citrus fruit industry in Florida; to all the facts and 
arguments set forth in the answers of the intervenors; to the testimony of 
United States Senator Holland, and to the reports of members of the staff of 
the United States Department of Agriculture contained in the record. The citrus 
fruit industry of Florida has the opportunity of allowing the United States 
Department of Agriculture to control the prices of its products under a price- 
support program such as is being done with other commodities and with citrus 
fruit in California. However, since the Florida citrus industry has decided to 
operate independent of such a program, it necessarily must conform to the anti- 
trust laws which control the interstate shipment of Florida citrus fruit and 
citrus products. The Federal Trade Commission has the duty of preventing 
unfair methods of competition in the interstate sale and distribution of all prod- 
ucts shipped in interstate commerce, in the interest of protecting the general 
public from those practices which tend to suppress or restrain competition 
between and among distributors of such products to the end that the consuming 
public, as well as the trade handling such products, shall have the benefit of free 
and open competition at all stages after the product has entered interstate com- 
merece. The Commission, therefore, must take into consideration not only the 
welfare of the growers and handlers of citrus fruit in the State of Florida but 
also the distributors and consumers of Florida citrus fruit products in the var- 
ious markets throughout the United States where Florida citrus products are 
sold. 


ORDER 


It is ordered that respondent Florida Citrus Mutual, hereinafter referred to 
as FCM, its officers, directors, and members, in, or in connection with, the offering 
for sale, sale, shipping, marketing, or distribution of citrus fruit or citrus fruit 
products in commerce, as “commerce” is defined in the Federal Trade Commission 
Act, as amended, do forthwith cease and desist from entering into, continuing, 
cooperating in, or carrying out any planned common course of action, under- 
standing, or combination with shippers, handlers, processors, or others, to do, 
perform, engage in, or carry out any of the following acts, practices, or methods: 

1, Interfering with the free play of competition in interstate commerce in the 
sale or resale of said citrus fruit or citrus fruit products by fixing or attempting 
to fix, establish, or maintain the f.o. b. prices at which said handlers or proc- 
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essors, who purchase said citrus fruit from respondent members, sell or resell 
said citrus fruit or citrus fruit products to the purchasers thereof in interstate 
commerce. 

2. Interfering with the free play of competition in interstate commerce in the 
sale or resale of citrus fruit or citrus fruit products by restraining or restricting 
the volume or quantity of citrus fruit or citrus fruit products shipped by handlers 
and processors who purchase said citrus fruit from respondent members, from 
the State of Florida to purchasers thereof located in other States of the United 
States and in the District of Columbia. 

Everett F. HAYcrart, 
Hearing Examiner, 
JULY 26, 1955. 


UNITED STATES OF AMERICA BEFORE FEDERAL TRADE COMMISSION 
Docket No. 5735 


In the Matter of Kay Windsor Frocks, Inc., a corporation; Aaron Shapiro, in- 
dividually and as President and Treasurer, Kay Windsor Frocks, Inc.:; Winnie 
Peck, Inc., a corporation; Lou Swartz, individually and as President and 
Treasurer, Winnie Peck, Inc. 

COMPLAINT 


The Federal Trade Commission, having reason to believe that the party respon- 
dents named in the caption hereof, and hereinafter more particularly designated 
and described, have violated and are now violating the provisions of subsection 
(d) of section 2 of the Clayton Act (U. S. C. Title 15, Sec. 13) as amended by 
the Robinson-Patman Act, approved June 19, 1936, hereby issues its complaint, 
stating its charges with respect thereto as follows: 

Paragraph 1. Respondent Kay Windsor Frocks, Inc., is a corporation organ- 
ized, existing and doing business under and by virtue of the laws of the State 
of Massachusetts, with its office and principal place of business located at 75 
Kneeland Street, Boston, Mass. 

Respondent Aaron Shapiro, an individual, is the president and treasurer of 
respondent Kay Windsor Frocks, Inc., with his office and principal place of busi- 
ness also located at 75 Kneeland Street, Boston, Mass. He directs, controls and 
is responsible for the acts and practices of repondent Kay Windsor Frocks, Inc. 

Paragraph 2. Respondent Winnie Peck, Inc., is a corporation organized, exist- 
ing and doing business under and by virtue of the laws of the State of Massach- 
usetts, with its office and principal place of business located at Eddy Mill No. 1, 
Fall River, Mass. 

Respondent Lou Swartz, an individual, is the President and Treasurer of 
respondent Winnie Peck, Inc., with his office and principal place of business also 
located at Eddy Mill No. 1, Fall River, Mass. He directs, controls and is respon- 
sible for the acts and practices of the respondent Winnie Peck, Inc. 

Paragraph 3. During the period of time from about September, 1948, to the 
present, respondents engaged in the business of manufacturing women’s dresses 
in factories located in Massachusetts and of selling them to customers with places 
of business located in Massachusetts, in many other States and in the District 
of Columbia, for resale within the United States. In the conduct of said business 
said dresses were shipped and caused to be transported by respondents from 
said factories to said places of business of said customers. 

Paragraph 4: During said period of time respondent Kay Windsor Frocks, 
Inc., owned fifty percent, more or less, of the outstanding capital stock of 
respondent Winnie Peck, Inc., and respondents engaged jointly in making said 
sales and in the acts and practices hereinafter alleged. 

-aragraph 5. In the course of said commerce during said period of time, 
respondents granted or contracted to grant to or for the benefit of some of their 
customers credits in reduction of the purchase prices of their dresses which they 
sold to said customers. 

Said credits were in consideration or as compensation for advertising services 
or facilities furnished or to be furnished by or through said customers in connec- 
tion with their handling, offering for resale, or resale of said dresses. 
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Each of said customers was in competition with other customers of respondents 
in the resale of respondents’ dresses; and such a credit either was not available 
on proportionally equal terms or was not available on any ternis to all said other 
customers, 

*aragraph 6. The acts and practices of the respondents as above alleged violate 
subsection (d) of section 2 of the Clayton Act as amended by the Robinson- 
Patman Act (U. 8. C., Title 15, Sec. 13). 

Wherefore, the premises considered, the Federal Trade Commission on this 
25th day of January, A. D., 1950, issues its complaint against said respondent. 


NOTICE 


Notice is hereby given you, Kay Windsor Frocks, Inc., a corporation, Aaron 
Shapiro, individually and as president and treasurer, Kay Windsor Frocks, 
Inc., Winnie Peck, Inc., a corporation, Lou Swartz, individually and as president 
and treasurer, Winnie Peck, Inc., respondents herein, that the 10th day of March 
A. D. 1950, at 2 o'clock in the afternoon, is hereby fixed as the time, and the 
offices of the Federal Trade Commission in the city of Washington, D. C., as the 
place, when and where a hearing will be had on the charges set forth in this 
complaint, at which time and place you will have the right. under said Act, to 
appear and show cause why an order should not be entered by said Commission 
requiring you to cease and desist from the violations of the law charged in the 
complaint. 

You are notified and required, on or before the 20th day after service upon 
you of this complaint, to file with the Commission an answer to the complaint. 
If answer is filed and if your appearance at the place and on the date above 
stated be not required, due notice to that effect will be given you. The Rules 
of Practice adopted by the Commission with respect to answers or failure to 
appear or answer (Rule VIII) provide as follows: 

In case of desire to contest the proceeding the respondent shall, within 
twenty (20) days from the service of the complaint, file with the Commission 
an answer to the complaint. Such answer shall contain a concise statement 
of the facts which constitute the ground of defense. Respondent shall spe- 
cifically admit or deny or explain each of the facts alleged in the complaint, 
unless respondent is without knowledge, in which case respondent shall so 
state. 

* * + ~ = * * 


Failure of the respondent to file answer within the time above provided 
and failure to appear at the time and place fixed for hearing shall be deemed 
to authorize the Commission, without further notice to respondent, to pro- 
ceed in regular course on the charges set forth in the complaint. 

If respondent desires to waive hearing on the allegations of fact set 
forth in the complaint and not to contest the facts, the answer may consist 
of a statement that respondent admits all the material allegations of fact 
charged in the complaint to be true. Such answer will constitute a waiver 
of any hearings as to the facts alleged in the complaint and the Commission 
may proceed to make its findings as to the facts and conclusions based upon 
such answer and enter its order disposing of the matter without any inter- 
vening procedure. The respondent may, however, reserve in such answer 
the right to other intervening procedure, including a hearing upon proposed 
conclusions of fact or law, in which event he may in accordance with Rule 
XXIV file his brief directed solely to the questions reserved. 

Upon request made within fifteen (15) days after service of the complaint, 
any party shall be afforded opportunity for the submission of facts, argu- 
ments, offers of settlement or proposals of adjustment where time, the 
nature of the proceeding and the public interest.permit, and due consideration 
shall be given to the same. Such submission shall be in writing. The filing 
of such request shall not operate to delay the filing of the answer. 

In witness whereof, the Federal Trade Commission has caused this, its com- 
plaint, to be signed by its Secretary and its official seal to be hereto affixed, at 
Washington, D. C., this 25th day of January A. D. 1950. 

By the Commission. 

[SEAL] D. C. DANIEL, Secretary. 
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UNITED STATES OF AMERICA BEFORE FEDERAL TRADE COMMISSION 


Commissioners: Edward F. Howrey, Chairman, Lowell B. Mason, James M. 
Mead, Albert A. Carretta, and John W. Gwynne. 


Docket No. 5735 


In the Matter of Kay Windsor Frocks, Inc., a corporation, Aaron Shapiro, indi- 
vidually and as President and Treasurer, Kay Windsor Frocks, Inc., Winnie 


Peck, Inc., a corporation, Lou Swartz, individually and as President and 
Treasurer, Winnie Peck, Inc. 


ORDER ADOPTING INITIAL DECISION AS THE DECISION OF THE COMMISSION AND ORDER 
TO FILE REPORT OF COMPLIANCE 


This case having come on for hearing before the Commission upon the appeal 
filed by the respondents from the initial decision of the hearing examiner; and 

The Commission, for reasons stated in its opinion which is separately issuing 
herein, having determined that the appeal should be denied and that the find- 
ings as to the facts, conclusion and order contained in the initial decision are 
appropriate: 

It is ordered that the respondents’ appeal be, and it hereby is, denied. 

It is further ordered that the initial decision of the hearing examiner a copy 
of which is attached, be, and it hereby is, adopted as the decision of the Com- 
mission. 

It is further ordered that the respondents shall, within sixty (60) days after 
service upon them of this order, file with the Commission a report in writing 
setting forth in detail the manner and form in which they have complied with 
the order to cease and desist. 

By the Commission. Commissioner Carretta not participating. 

[SEAL] Rosert R. ParrisH, Secretary. 

Issued August 18, 1954. 


UNITED STATES OF AMERICA BEFORE FEDERAL TRADE COMMISSION 
Docket No. 5735 


In the Matter of Kay Windsor Frocks, Inc., a corporation, Aaron Shapiro, 
individually and as President and Treasurer, Kay Windsor Frocks, Inc., Winnie 
Beck, Inc., a corporation, Lou Swartz, individually and as President and 
Treasurer, Winnie Peck, Inc. 


INITIAL DECISION 


By Clyde M. Hadley, Trial Examiner 


Pursuant to the provisions of the act of Congress entitled “An act to supple- 
ment existing laws against unlawful restraints and monopolies, and for other 
purposes,” approved October 15, 1914 (the Clayton Act), as amended by the 
Robinson-Patman Act, approved June 19, 1936 (15 U. S. C., sec. 13), the Federal 
Trade Commission on January 25, 1950, issued and subsequently served its com- 
plaint in this proceeding upon Kay Windsor Frocks, Inc., a corporation, Aaron 
Shapiro, individually and as its president and treasurer, Winnie Peck, Inc., a 
corporation, and Lou Swartz, individually and as its president and treasurer, 
charging them with violation of subsection (d) of section 2 of said act, as 
amended. After the filing of answer to the complaint, hearings were held at 
which testimony and other evidence in support of and in opposition to the allega- 
tions of the complaint were introduced before the above-named trial examiner 
theretofore duly designated by the Commission, and said testimony and other 
evidence were duly recorded and filed in the office of the Commission. There- 
after, the proceeding regularly came on for final consideration by said trial 
examiner on the complaint, answer thereto, testimony and other evidence, pro- 
posed findings as to the facts and conclusions presented by counsel, oral argu- 
ment not having been requested ; and said trial examiner, having duly considered 
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the record herein, makes the following findings as to the facts, conclusion drawn 
therefrom, and order: 


FINDINGS AS TO THE FACTS 


Paragraph 1. (@) Respondent Kay Windsor Frocks, Inc., is a Massachusetts 
corporation, with its office and principal place of business located at 75 Kneeland 
Street, Boston, Mass. 

(b) Respondent Aaron Shapiro, as individual, is the president and treasurer 
of said respondent Kay Windsor Frocks, Inc., at the same address; and directs, 
controls, and is responsible for its acts and practices. 

(c) Respondent Winnie Peck, Inc., is a Massachusetts corporation, with its 
office and principal place of business located at Eddy Mill No. 1, Fall River, 
Mass. 

(d@) Respondent Lou Swartz, an individual, is the president and treasurer 
of said respondent Winnie Peck, Inc., at the same address; and during the 
times mentioned herein, has directed, controlled, and been responsible for its 
acts and practices. 

Paragraph 2. During the period of time from about September 1948 to the 
present, respondents have engaged in the business of manufacturing women’s 
dresses in factories located in Massachusetts and of selling them to customers 
with places of business located in various States of the United States and in the 
District of Columbia, for resale within the United States. In the conduct of 
their business such dresses were shipped and caused to be transported by re- 
spondents from their factories to the places of business of said customers. 

Paragraph 3. During said period of time,-Kay Windsor Frocks, Inc., owned 
50 percent of the stock of respondent Winnie Peck, Inc., and acted as selling 
agent for that respondent. Both corporate respondents shared the same show- 
rooms at 1350 Broadway and later 1400 Broadway, New York, N. Y., and 
employed the same individual as sales manager. Kay Windsor Frocks, Inc., 
manufactured misses’ sizes and Winnie Peck, Inc., manufactured ladies’ sizes 
in the same or similar styles of dresses. The corporate respondents sold their 
merchandise to the same customers, at the same prices, and granted some cus- 
tomers advertising credits, based upon the size of the purchase of merchandise 
of either or both corporate respondents. The respondents proportionalized 
between themselves the credits so granted. In thus conducting their business, 
respondents jointly engaged in the acts and practices hereinafter found. 

Paragraph 4. In the course of their business in commerce, respondents sold 
their garments direct to retailers. In some cases such retailers placed their 
orders with respondents through buying syndicates and resident buyers, for 
whose services the retailers paid. In all instances the retailers were invoiced 
directly by the respondents; in all instances the merchandise was shipped 
directly to the retailer by the respondents, and in all instances payments were 
made directly by the retailers to the respondents. In those instances where 
credits were granted, they were granted directly by the respondents to the 
retailers. It is therefore found that all retailers to whom respondents sold their 
garments were customers of the respondents. 

Paragraph 5. During said period of time, in the course of selling their dresses 
in commerce, respondents granted or contracted to grant credits to various 
customers in consideration or as compensation for advertising services furnished 
or to be furnished by or through said customers in connection with their handling, 
offering for resale or resale of said dresses. Such credits were in reduction 
of the purchase prices of respondents’ dresses which they sold to their customers. 

Paragraph 6. During the same period of time, in the course of selling their 
dresses in commerce, respondents did not offer or otherwise make available any 
advertising credits to other customers engaged in the resale of respondents’ 
dresses. 

Paragraph 7. Respondents offered advertising credits to certain of their 
customers on the following basis: For off-season initial purchases of a minimum 
of 600 units, an advertising allowance of 25 cents per unit when advertised by the 
customer ; or half the cost of the advertising, whichever was less. Notwithstand- 
ing the terms of this offer, such advertising credits were granted by respondents 
to customers who purchased much less, in varying amounts, than the so-called 
requisite 600-unit minimum initial purchase; the credits as granted by respond- 
ents varied in amount and percentage, often exceeding the prescribed 25-cent 
maximum, as, for example, 31, 33, 43, 44, and 50 cents per unit; and the stated 
limitation of such credits to off-season purchases was not enforced by respondents. 

Paragraph 8. It is found that such payment or consideration was not available 
to all customers on proportionately equal terms, in that respondents failed 
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to advise some customers of the fact that any advertising credit plan was in 
effect, while to other customers, respondents granted credits at disproportionate 
unit rates, and upon unequal minimum purchases. 

Paragraph 9. Those customers of respondents to whom advertising credits 
were granted, offered, or made available were in competition in the sale of 
respondents’ dresses with other customers of respondents to whom no adver- 
tising credits were granted, offered, or made available; and various customers 
of respondents to whom advertising credits were granted at disproportionate 
unit rates and for unequal minimum purchases were in eempetition «with each 
other. 

CONCLUSION 


The acts and practices of the respondents as herein found violate subsection 
(d) of section 2 of the Clayton Act as amended by the Robinson-Patman Act 
(U.S. C., title 15, see. 13). 

ORDER 


It is ordered that the respondents, Kay Windsor Frocks, Inc., Aaron Shapiro, 
individually and as president and treasurer thereof, Winnie Peck, Inc., and 
Lou Swartz, individually and as president and treasurer thereof, their repre- 
sentatives, agents, and employees, jointly or severally, directly or through any 
corporate or other device, in connection with the sale of any of respondents’ 
dresses in commerce, as “commerce” is defined in the Clayton Act as amended, 
do forthwith cease and desist : 

From paying or contracting to pay, or granting or contracting to grant, or 
allowing anything of value, including credits for advertising services, to or 
for the benefit of any customer as compensation or in consideration of ‘any 
newspaper advertising or other services or facilities furnished by or through 
said customer in connection with the sale or offering for sale of respondents’ 
dresses, unless such payments, credits, or allowances are available on pro- 
portionally equal terms to all other customers competing in the distribution 
of such dresses, 


CLypbeE M. Hap ey, Trial Eraminer. 
WASHINGTON, D. C., June 29, 1951. 
UNITED STATES OF AMERICA BEFORE FEDERAL TRADE COMMISSION 


Commissioners: Edward F. Howrey, Chairman, Lowell B. Mason, James M. 
Mead, Albert A. Carretta, and John W. Gwyne. 


Docket No. 5735 


In the Matter of Kay Windsor Frocks, Inc., A Corportaion, Aaron Shapiro, 
Individually and as President and Treasurer, Kay Windsor Frocks, Ine., Win- 
nie Peck, Inc., A Corporation, Lou Swartz, Individually and as President. and 
Treasurer, Winnie Peck, Inc. 


OPINION OF THE COMMISSION 

Per curiam: 

This case comes before us upon the appeal of respondents from the initial 
decision of the hearing examiner, which held that respondents have engaged in 
acts and practices in violation of subsection (d) of section 2 of the Clayton Act, 
as amended by the Robinson-Patman Act. 

The respondent corporations have engaged in the manufacture of cotton dresses 
which have been sold in commerce by the respondents to department stores, 
specialty shops, and other retailers for resale to the public. The initial decision 
held, in effect, that the respondents had granted to some customers credits or 
payments in consideration for advertising services furnished by those stores in 
offering respondents’ garments for sale and that credits or payments for such 
services were not available on proportionally equal terms or availabe at all to 
others competing in the distribution of respondents’ dresses with the customers 
to whom payments were granted. Representatives of the respondents testified 
to the effect that the respondents’ program of granting compensation for news- 
paper advertising was limited to crediting customers at the rate of 25 cents per 
garment purchased or one-half the cost of that advertising, whichever happened 
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to be the lesser amount, in the event the customer (@) purchased on an initial 
order a minimum of 600 cotton dresses, and (b) made such purchase during 
certain off-season periods for sales promotions in January or immediately after 
Easter. As the initial decision in effect found however, the respondents did not 
adhere to those terms but, on the contrary, granted credits or compensation 
for advertising services to customers who bought much less than the requisite 
600 minimum initial purchase and as granted by respondents these credits, in 
instances, varied in amount and percentage often exceeding the prescribed 25- 
cent maximum. Neither was the stated limitation ta off-season purchases 
adhered to. 

The evidence presented in this proceeding which is pertinent to the matters 
raised under the appeal relates primarily to sales made by respondents to stores 
located in New York City, Newark, N. J.. and Hartford, Conn., and respondents, 
among other things, contend that the hearing examiner erroneously rejected 
certain findings proposed for his adoption and that he erred in those connections 
also in ruling that the practices engaged in by respondents in each of such areas 
were unlawful. Turning first to the New York City area, the evidence shows 
that the respondents’ deliveries of their garments to one of their customers, 
Franklin Simon, upon its purchases extended from January 13, 1949, when an 
initial shipment exceeding 1,400 garments was made, to June 30 of that year. 
During such period, Franklin Simon received in excess of $3,500 as credits 
toward their advertising of respondents’ dresses and of this amount two credits 
totaling approximately $900 were accorded in June of that year. Two of the 
newspaper advertisements for respondents’ lines of garments, as inserted by 
Franklin Simon, appeared on April 24, 1949, and May 22, 1949, both dates being 
subsequent to Easter of that year. Respondents’ deliveries to R. H. Macy & 
Company, Inc., a retailer competing in the resale of their dresses, extended 
from April 18, 1949, the day following Easter, to June 17 of that year on its pur- 
chase of approximately 300 garments. The record clearly shows that R. H. 
Macy & Company, Inc., received no advertising allowances or credits, that none 
was offered to it and that the respondents did not inform that concern’s repre- 
sentative as to any terms or conditions under which the customer might receive 
compensation or allowances for services in advertising respondents’ garments. 

In this connection, the respondents urge that it cannot be properly found that 
credits or compensation for advertising services were not available on propor- 
tionally equal terms to these two competing customers for the reason that R. 
H. Macy & Company, Inc., made no off-season purchases. However, the cir- 
cumstance that one store nay have made one or more off-season original pur- 
chases of more than 600 dresses prior to the time when its competitor did its 
buying and perhaps placed various reorders thereon does not justify the respond- 
ents’ failure to inform as to the conditions under which credits would be granted 
or to offer allowances to R. H. Macy & Company, Inc., on terms proportionally 
equal to those being granted to its competitor 

We accordingly conclude that the hearing examiner correctly rejected those 
of respondents’ proposed findings which were to the effect that the record fails 
to support conclusions that respondents’ credits were not available among its 
New York City customers as required under the act. Rejected also is the 
respondents’ contention that the hearing examiner erred in concluding in effect 
that the act requires that sellers must inform customers as to the terms under 
which they may receive compensation for services or otherwise offer such credits 
when they have been made available to resellers competing with such customers. 
Although the word “available” rather than “offered” appears in the relevant 
subsection of the act, the statute contemplates that customers competing in the 
resale of a seller’s merchandise be afforded equal opportunity to share in pay- 
ments for promotional services in the event the seller elects in the first instance 
to provide it to one of their competitors. A course of conduct under which a 
seller fails to inform respecting such compensation or make known his terms 
or otherwise to offer them to one customer while granting payment for services 
to his rival reseller essentially represents concealment. In such case, the 
credit or allowance is not “available” to the unfavored competitor, for all prac- 
tical purposes a withholding and denial of opportunity to share occur, and the 
law is violated. 

In Newark, the respondents were selling their merchandise to three retailers. 
Of the two to whom no advertising credits were offered and who were not in- 
formed by respondents of conditions under which advertising credits could be 
received, one purchased directly from respondents and the other purchased 
through a resident buyer. The third, Kresge-Newark, made its purchases 
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through Mutual Purchasing Syndicate. Llustrative of the respondents’ several 
transactions with this concern was the group or bulk purchase made on March 
18, 1949, for April 18th delivery which was placed by Mutual’s subsidiary for 
6,386 dresses. Respondents agreed to grant $1,645 in advertising credits and 
permitted Mutual to allocate that amount among the retailers whose names 
appeared on the distribution sheets. Kresge-Newark received an advertising 
eredit of $150 on its purchase of 300 dresses representing a portion of that 
bulk purchase. To it and the other participating retailers, respondents shipped 
the merchandise directly and in all instances billed them for the merchandise 
and granted them credits directly. Payment for their dresses likewise came to 
respondents from the stores and not through Mutual. Respondents, however, 
contend that Mutual alone was the customer in these transactions and that the 
credits or payments made to Kresge-Newark have not been paid to a “customer” 
of respondents within the meaning of the Act. 

In the circumstances here, however, whatever legal relationship and rights 
were created as between Mutual Purchasing Syndicate and the respondents as 
a result of their negotiations is not controlling to a determination as to whether 
the retail stores named at the outset to receive the merchandise and designated 
as future recipients of respondents’ advertising credits were customers of the 
respondents. Consummation of the transactions, as contemplated by Mutual 
Suying Syndicate and the respondents, necessarily entailed a course of direct 
dealing between the respondents and the merchants identified in the distribution 
sheets with respect to al essential phases of the transactions. In a very real 
sense therefore, each of the stores for which this group buyer was acting must 
be regarded as a “customer” of the respondents and the Commission accordingly 
is of the opinion that the challenged rulings of the hearing examiner relating 
to the practices engaged in by respondents in the Newark area are free from 
prejudicial error and that the objections thereto as interposed by the respondents 
in support of their appeal are without merit. 

With respect to the Hartford area, several retailers were competitively en- 
gaged in the resale of the respondents’ garments. Of the two customers who 
received advertising credits, one bought his merchandise from the respondents 
directly, the other made his purchases through Mutual, and in February, 1949, 
they were accorded credits of $77.24 and $75.00, respectively. Another of the 
respondents’ Hartford customers was Blue Bird Shops, Inc. This purchaser 
received no credits or payments, it was not informed by the respondents of any 
program under which creidts would be accorded by them’ and none was offered. 

Respondents contend that it cannot be properly concluded that credits were 
not available to this customer for the reason that it made no purchases in Janu- 
ary. Although the record indicates that this customer made no January pur- 
chases, on its purchases it received March and early April deliveries prior to 
Easter, the date when one of the respondents’ so-called off-season promotions was 
effective. Everything considered, it is evident from the record that credits and 
compensation for advertising services were not available on any terms to one 
competing customer in the Hartford area and that as between the two others 
which reemeived payments, they received credits at differing or proportionally 
unequal rates per garment, neither of which rates reflected the 25 cents per unit 
amount which respondents have stated represented their unit rate. Respond- 
ents’ objections to the conclusions reached by the hearing examiner in reference 
to these matters must be rejected. 

The respondents contend that the order to cease and desist as contained in 
the initial decision is too broad in scope and that it is not sufficiently specific 
and they propose certain language of limitation for adoption into the order. 
It is not correct, as respondents in effect contend, that the order is deficient in 
specificity because of the similarity of its language and import to that of the 
subsection of the act to which the respondents’ violations of law relate. Since 
they are intended to prevent occurrence in the future of illegal activities and 
are prospective in their operation, the Commission’s orders necessarily must be 
somewhat general in scope. To be effective, such orders must proscribe the un- 
lawful practice or course of conduct typified by the acts performed in the past. 
Inasmuch as the prohibition of the order is directed to the respondents’ practice 
of failing to make compensation for services or facilities available on propor- 
tionally equal terms during the course of their performance of the acts referred 
to in the initial decision and this commercial practice is the one with which 
the subsection here pertinent is concerned, the order is not to be regarded as 
unduly broad in its scope. It would not be in the public interest, however, to 
restrict the order as requested by respondents so that it would be applicable 
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only to credits for advertising services. To do so, would exclude therefrom any 
payments in lieu of the aforesaid ones which the respondents might elect to pro- 
vide in the future for other types of facilities or services similarly furnished by 
or through customers. With respect to respondents’ additional request that a 
definition of the term “customer,” as defined by the hearing examiner, be included 
in the order, it is to be noted that the initial decision has not undertaken to 
enumerate all situations under which the relationship of seller and customer 
may arise but instead sets forth the reasons why the retail stores which pur- 
chased through Mutual Buying Synidcate or through resident buyers must be 
regarded as customers of the respondents in the circumstances here. There 
appears no necessity, however, for incorporating in our order definitive language 
in general reference to seller-customer relationships. Moreover, the difficulties 
attendant to an undertaking to define all conditions of commercial dealing 
through which such relatoinship may be created are obvious. These requests 
of the respondents are not being granted. 

Respondents contend also in connection with the foregoing matters that the 
order should specify in what fashion the respondents’ allowances were not 
“available” and the manner in which they were not granted on proportionally 
equal terms. Counsel supporting the complaint do not oppose these particular 
requests and in the brief additionally offer for our consideration certain state- 
ments bearing on these matters which they suggest be appended to the order. 
First to be considered in these connections is the request, among others, of coun- 
sel supporting the complaint that the order to cease and desist as issued by the 
Commission be supplemented to the end that it in effect contain a description 
of the allowances not available heretofore from the respondents on proportion- 
ally equal terms and include in such category credits for services granted only 
upon initial minimum purchases of 600 garments. It is evident from the record 
that the respondents essentially had no uniform terms with respect to purchases 
and credits but granted credits to some and withheld offering them to competing 
retailers to accommodate their own purposes. On the other hand, the deci- 
sion and rulings below have not determined whether this minimum purchase 
requirement, had it been uniformly imposed as a condition to the granting of 
credits to competing customers, would or would not have constituted proportion- 
ally equal terms among customers in the light of conditions prevailing in the 
women’s apparel industry. The issues as framed by the pleadings and otherwise 
cannot be deemed to permit or require a decision on that question at this time. 
The requests of counsel supporting the complaint are not being granted. 

Reverting now to the respondents’ request for specificity, an instance previously 
noted in which allowances were not granted on proportionally equal terms by the 
respondents is revealed by the evidence which relates to the payments reflecting 
different rates per garment unit as accorded to two of the Hartford customers. 
The initial decision clearly identifies the competitive situations in which allow- 
ances were not “available” at all as being those in which customers in compe- 
tition with grantees of respondents’ credits were not offered credits or wherein 
there was a failure to inform as to terms under which they likewise could receive 
compensation for services. In connection with these situations, it is apparent 
that in instances unfavored customers (a) engaged in in-season resale of 
garments while in-season discounts were being granted to competing customers, 
or (b) made some purchases before Easter or during the course of one of the 
respondents’ out-of-season promotional periods and resold competitively with 
other retailers who were contemporaneously receiving or who previously had been 
granted out-of-season credits on similar quantities purchased in the course of 
another sales promotion period. Having determined that an order broad enough 
to proscribe the unlawful course of conduct engaged in is fully warranted here, 
we likewise conclude that it would not be appropriate to restrict its application 
unduly and that no useful purpose would be served by granting the requests to 
supplement the order by adding reference to the specific acts from which 
respondents’ violations of law have stemmed. 

Subsequent to the date upon which the oral arguments of counsel were held 
before the Commission in this case, changes in the membership of the Commission 
have occurred. The determinations as made here are based on our consideration 
of the entire record and the Commissioners participating, who were not members 
at the time when such arguments were presented, have duly considered the official 
transcript of those arguments. The decision, as separately issuing here, adopts 
the initial decision as the decision of the Commission. 
Commissioner Carretta did not participate in this case. 
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Aveust 8, 1955. 
Mr. Everett MoINTYRE, 
Care of Representative J. L. Evins, 
House Office Building, Washington 25, D.C. 

DEAR Mr. McINtyre: This is pursuant to our telephone conversation. You 
told me at that time that you would send me a letter setting forth the statement 
of some witness before your committee to the effect that I had advance knowledge 
of the results of the Federal Trade Commission investigation of coffee prices. 
Since you have probably forgotten the matter in the press of your duties, I 
think it best to send this letter for inclusion in the record. At no time did I 
have any knowledge of the contents of the report, or of any phase of the investi- 
gation. All that I know about the investigation was derived from the public 
press and from the weekly compilation of releases issued by the Commission 
itself. I am at a loss to understand how any such rumor could have started, 
since I have received no communication that in any way, even the most remote, 
would be related to the investigation of coffee prices. 

I am, of course, personally acquainted with certain Federal Trade Commis- 
sioners and with certain of the staff. But none of them at any time even 
mentioned the investigation to me, let alone any indication of its results. 

I would like to express my thanks to Mr. Evins and yourself for the sense 
of fair play you showed in notifying me of this statement immediately, and 
inviting my appearance before your committee in order to answer it. However, 
I trust that this letter will be sufficient. 

With thanks, I am 

Sincerely yours, 
M. A. ADELMAN. 


x 








